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[Criminal  No.  45.    Filed  Jannaiy  18,  1889.] 
[20  Pac.  94.] 

THE  TERRITORY  OP  ARIZONA,  Plaintiff  and  Respon- 
dent, V.  P.  F.  CLANTON,  Defendant  and  Appellant. 

1.  Jury — Special  Venires — ^Eev.  Stats.  Ariz.  1887,  Secs.  2175  bt  seq., 

GONSTRUED.— Where  special  venires  are  issued  in  term,  directed  to  the 
sheriff  to  serve,  and  the  names  returned  are  properly  put  in  the  box, 
and  drawn  by  the  clerk,  the  proceedings  are  regular  under  statutes, 
supra,  and  the  jury  properly  summoned. 

2.  Appeal  and  Error— Record— Bill  op  Exceptions— Review  of  Evi- 

dence—Instructions.— Where  the  bill  of  exceptions  and  the  tran- 
script show  that  the  evidence  is  not  all  preserved  in  the  record 
this  court  cannot  pass  upon  questions  of  admissibility  of  evidence 
or  errors  in  instructions.  All  the  evidence  must  be  before  the 
court. 

3.  Same— Abstract  of  Evidence.— An   abstract  of   all   the   evidence 

signed  by  the  trial  judge  properly  presents  the  evidence  on  appeal. 

4.  Witnesses— Impeachment— Contradiction  xtpon  Immaterial  Mat- 

teb^-Rev.  Stats.  1887,  Sec.  2055,  Criminal  Code,  Cited. — ^Where 
the  prosecuting  witness  made  affidavit  of  poverty  under  statute, 
supra,  such  affidavit,  not  being  material  to  the  issue,  was  inadmis- 
sible. A  witness  can  be  contradicted  only  upon  a  matter  material 
to  the  issue. 

6.  Jury— Province  of— Remarks  op  Judge.— The  remarlE  of  the  judge, 
that  the  affidavit  of  the  witness  could  not  be  considered  as  bearing 
upon  his  credibility,  was  the  statement  of  the  law,  and  m  no  way 
trespassed  upon  the  province  of  the  joiy* 
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6.  Obihinal  Law— Moral  Gsrtainty— Bxasonablb  Dottbt.— Proof  to 

a  moral  certaintj  is  not  required  in  a  criminal  case.  All  reasonable 
doubt  of  defendant's  guilt  must  be  removed— no  more. 

7.  Same— Witness— Veraoitt— Character— Etidencb— General  Bepu* 

TATiON— Procedure  Bequlated  by  Statute  in  Forge  at  Time.— 
Con&nmg  proof  of  character  of  a  witness  to  his  general  reputation 
in  the  neighborhood  where  he  resided,  for  truth  and  veracity,  is  the 
common-law  rule  adopted  by  the  new  statute^  and  the  course  of 
procedure  in  criminal  and  civil  trials  is  governed  bj  the  law  in 
force  at  the  time. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Apache. 
James  H.  Wright,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

W.  Johnston,  and  C.  L.  Gutterson,  for  Appellant 

The  court  expressed  an  opinion  as  to  the  weight  of  evidence 
introduced  by  the  defendant  to  impeach  the  character  of  the 
principal  witness  for  the  territory,  A.  O.  PoweU,  which  was 
error.  ''The  court  cannot  weigh  evidence  and  determine  its 
sufficiency  as  a  matter  of  law.  The  jury  are  the  exclusive 
judges  of  the  credibility  of  witnesses,  the  weight  of  testimony 
and  the  facts  established,  and  the  presumption  of  facts  de- 
ducible  from  them."  People  v.  Smith,  61  Cal.  248;  People  v. 
Tbarra,  17  Cal.  171;  People  v.  Welden,  51  Cal.  590;  People 
V.  Wong  Ah  Ngow,  54  Cal.  153,  35  Am.  Rep.  69 ;  People  v. 
Lutherington,  59  Cal.  598;  State  v.  McOinness,  5  Nev.  280. 

''The  court  cannot  say  that  such  a  witness  is  biased  or  not, 
or  that  his  testimony  must  be  viewed  with  suspicion.  As  a 
matter  of  law,  the  jury  mu^t  weigh  the  evidence/^  Kansas  Pac. 
By.  Co.  V.  Little,  19  Kan.  270. 

"Whether  the  presumption  (i.  e.  that  witness  told  the  truth) 
is  removed  by  evidence  is  a  matter  of  which  the  jury  are 
the  exclusive  judges."    People  v.  McLa/ne,  60  Cal.  413. 

"It  is  not  proper  for  a  court  to  make  remarks  in  the  hearing 
of  the  jury  calculated  to  influence  their  findings."  Shelly 
V.  Boland,  78  111.  438;  Fusdam  v.  HuntsviUe,  54  Ala.  263; 
Wannock  v.  MUwan,  21  Wis.  217. 

"The  court  may  instruct  the  jury  what  is  evidence,  but  not 
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what  it  proves."    Biiss  v.  Steamboat,  9  Iowa  374;  Thomfpson 
V.  Hovey,  43  111.  198. 

**It  is  a  familiar  doctrine  that  it  is  the  special  province 
of  the  jury  to  judge  of  the  weight  and  credibility  of  the 
evidence  as  establishing  or  not  a  particular  fact  in  issue." 
Bishop's  Criminal  Procedure,  979 ;  Berry  v.  State,  10  Ga.  511 
NoUmd  V.  State,  19  Ohio,  131 ;  Euther  v.  Co.,  2  Met.  (Ky.)  387 
Bai  V.  People,  14  HI.  432;  Newcomb  v.  State,  37  Miss.  383 
Coates  V.  Elliott,  23  Tex.  608. 

As  to  the  ex  post  facto  feature  of  the  court's  construction 
of  the  statutes  of  1887  as  to  evidence  in  this  case,  in  People  v. 
Mortimer,  46  Cal.  115,  it  is  held  that  statutes  which  aflfect  only 
matters  of  procedure  are  not  ex  post  facto.  What  is  **  pro- 
cedure"? It  is  defined  by  Bishop's  Criminal  Procedure,  par.  2, 
vol.  1, 2d  ed.,  which  definition  and  its  author  are  both  approved 
in  King  v.  Missouri,  107  U.  S.  221,  222,  2  Sup.  Ct.  Rep.  443. 

*'In  criminal  cases  the  principles  of  law  invoked  by  the  de- 
fendant should  be  stated  to  the  jury  in  clear  and  explicit  terms, 
as  the  error  is  not  cured  by  the  fact  that  it  was  in  substance 
given  by  the  court."  People  v.  Ramirez,  13  Cal.  173;  Wddie 
V.  DaU,  29  Cal.  561 ;  People  v.  Ramirez,  56  Cal.  538 ;  People  v. 
Hobson,  17  Cal.  431;  People  v.  Kelly,  28  Cal.  427,  428;  People 
Y.  Strong,  30  Cal.  154, 158;  People  v.  Williams,  32  Cal.  285. 

John  A.  Rush,  Attorney-General,  for  Respondent. 

BARNES,  J. — This  cause  was  tried  upon  an  indictment 
charging  defendant  with  the  crime  of  the  larceny  of  a  calf. 
Defendant  was  found  guilty,  and  sentenced  to  a  term  of 
imprisonment.  It  is  urged  that  the  court  erred  in  issuing 
the  several  special  venires  to  fill  up  the  panel  of  trial  jurors 
without  drawing  the  names,  as  required  by  section  2175  et  seq. 
These  venires  were  issued  in  term,  were  directed  to  the  sheriff 
to  serve,  and  the  names  retumd  by  him  were  properly  put  in 
the  box,  and  drawn  by  the  clerk.  The  jury  were  properly 
summoned,  and  the  proceedings  were  regular.  Errors  have 
been  assigned  as  to  the  rulings  of  the  court  as  to  the  admis- 
sion of  evidence,  and  also  based  upon  the  instructions  of  the 
court ;  and  yet  the  bill  of  exceptions  and  the  transcript  show 
that  the  evidence  is  not  all  preserved  in  the  record.    It  is 
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impossible  to  pass  upon  such  questions  unless  all  the  evidence 
is  before  us.  This  may  be  and  we  think  the  better  practice  is 
to  be  effected  by  an  abstract  of  all  the  evidence  signed  by 
the  trial  judge,  ^e  cannot  see  that  an  error  was  committed 
as  to  the  admission  or  rejection  of  evidence,  unless  we  can  see 
what  relation  the  evidence  bears  to  the  whole  case.  The  same 
is  true  as  to  the  instructions.  All  the  evidence  must  be  be- 
fore us. 

We  have,  however,  looked  into  the  bill  of  exceptions,  which 
only  purports  to  preserve  a  portion  of  the  evidence,  and  find 
that  error  is  assigned  as  to  the  admission  of  an  affidavit  of 
the  prosecuting  witness — ^that  he  was  a  poor  person,  to  entitle 
him  to  his  necessary  expenses  for  attending  as  a  witness  upon 
the  court,  as  is  provided  by  section  2055  of  the  Criminal  Code 
— offered  by  defendant.  This  affidavit  was  not  competent 
evidence  for  any  purpose.  The  witness  was  not  swearing  to 
any  matter  material  to  the  issue  before  the  jury,  and  he  could 
be  contradicted  only  upon  a  matter  material  to  the  issues. 
The  remark  of  the  judge  that  the  affidavit  of  the  witness  could 
not  be  considered  by  the  jury  as  bearing  upon  his  credibility, 
was  the  statement  of  the  law,  and  in  no  way  trespassed  upon 
the  province  of  the  jury. 

The  instructions  laid  down  the  law  correctly.  Proof  to  a 
moral  certainty  is  not  required  in  a  criminal  cause.  All  reason- 
able doubt  of  defendant's  guilt  must  be  removed;  no  more. 
See  Territory  v.  Barth,  2  Ariz.  319,  15  Pac.  Rep.  673. 

The  assignment  of  error  that  the  court  erred  in  confining 
proof  of  character  to  the  general  reputation  of  the  witness 
Powell,  to  his  general  reputation  in  the  neighborhood  where 
he  resided,  for  truth  and  veracity,  is  not  tenable.  The  law 
is  well  settled  that  the  course  of  procedure  in  criminal  and 
civil  trials  is  governed  by  the  law  in  force  at  the  time.  The 
new  statute  having  adopted  the  common-law  rule  on  this  sub- 
ject, we  think  the  ruling  of  the  court  was  correct. 

We  see  no  error  in  the  record,  and  the  cause  is  affirmed. 
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[Civil  No.  213.     FUed  January  19,  1889.] 
[20  Pac.  310.] 

BOSTON  AND  ABIZONA  SMELTING  AND  REDUCTION 
COMPANY,  Plaintiff  and  Appellee,  v.  ROBERT  A. 
LEWIS  et  al.,  Defendants  and  Appellants. 

1.  Appeal  and  ibbror^Inoompetent  Testimony— Trial  by  Ck)T7KT— 

Presumptions— Harmless  Error.— In  an  appeal  from  a  trial 
before  the  court,  the  court  of  last  resort  will  look  into  the  record 
to  see  if  the  conclusion  is  right  after  disregarding  the  incompetent 
testimony,  assuming  that  the  trial  judge  did  not  consider  the  same. 
Harmless  error  is  not  ground  for  reversal. 

2.  Same— Weight  op  Evidence.— Where  there  is  competent  evidence  in 

a  case  to  sustain  the  conclusions  this  court  cannot  consider  its 
weight;  that  is  for  the  trial  court. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
D.  H.  Pinney,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

Haynes  &  Mitchell,  for  Appellants. 

There  can  be  no  doubt  there  was  error  in  the  admission  of 
the  testimony  complained  of.  To  prevent  a  reversal,  therefore, 
it  rests  upon  the  respondent  to  show  that  we  were  not  preju- 
diced; that  the  error  was  harmless;  and  this  must  be  made 
to  appear  clearly.  Rice  v.  Neath,  39  Cal.  609;  Sweeney  v. 
RUey,  42  Cal.  402;  Ponce  v.  McElvey,  51  Cal.  459;  Innes 
V.  Steamer  Senator,  1  Cal.  459 ;  Santillan  v.  Moses,  1  Cal.  92. 

W.  H.  Stilwell,  for  Appellee. 

PER  CURIAM. — This  is  a  suit  adverse  to  the  application 
for  a  patent  to  a  mineral  claim,  alleging  that  defendants, 
in  their  application  for  a  patent  to  the  Merry  Christmas  claim, 
had  included  a  portion  of  the  Knoxville  claim.  The  pleadings 
attack  the  Knoxville  location,  alleging  that  it  was  not  marked 
on  the  ground  by  monuments;  also  that,  if  ever  properly 
located,  it  has  been  abandoned  by  failure  to  do  annual  assess- 
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ment  wort  The  cause  was  tried  by  the  court  without  a  jury. 
The  evidence  is  very  voluminous,  and  very  conflicting.  We 
find  in  the  record  much  testimony  incompetent,  because  hear- 
say, admitted  over  the  objections  of  defendants,  and  much 
testimony  objectionable  in  character  that  seems  to  have  been 
admitted,  but  not  formally  ruled  upon.  Had  this  cause  been 
tried  by  a  jury,  a  verdict  rendered  with  this  evidence  before 
them  could  not  stand.  But,  in  appeals  from  a  trial  before  the 
court,  the  court  of  last  resort  will  look  into  the  record  to  see 
if  the  conclusion  is  right  after  discarding  the  incompetent 
evidence ;  assuming  that  the  trial  judge  did  not  consider  the 
same.  A  harmless  error  will  not  be  ground  for  reversal.  We 
have  to  that  end  carefully  examined  this  record,  and  conclude 
that  the  findings  should  not  be  disturbed.  There  is  competent 
legal  evidence  to  sustain  the  conclusions  in  this  case,  and  we 
cannot  consider  its  weight ;  that  is  for  the  trial  court. 
The  judgment  of  the  court  below  is 'affirmed. 


[Civil  No.  234.    FUed  January  19,  1889.] 
[20  Pac.  93.] 

LOUIS  JANTZON  et  al.,  Plaintiflfs  and  Appellants,  v.  THE 
ARIZONA  COPPER  COMPA]^,  Defendant  and  Ap- 
pellee. 

1.  Mines    and    Mining—Location— CrnzENSHn*— Presumption    ntoic 

Besidenoe.- It  will  be  presumed  that  a  resident  of  the  United 
States  who  has  made  a  mining  location  was  a  citizen. 

2.  Same— Location  Notice— Recorded— Evidenob— Prima  Facie  TiriiE. 

—Where  it  appears  that  a  locator,  at  or  near  the  time  of  location, 
recorded  his  location  notice,  reciting  all  the  facts  essential  to  a 
valid  location,  such  evidence  will  make  out  a  prima  facie  title. 

3.  Same— Mining  Claims— Possessory  Actions— Evidence.— The  rule 

in  ejectment  that  the  plaintiff  must  recover  on  the  strength  of  his 
own  title  and  not  on  the  weakness  of  the  defendant's,  does  not  apply 
to  possessory  actions  for  mining  claims.  Each  must  prove  his  claim 
to  the  premises  in  dispute,  and  the  better  right  prevails. 

4.  Witnesses— GREDiBiLirr.— The  testimony  of  a  witness  who  disputes 

his  own  record,  made  long  before  and  at  the  time  the  acts  recited 
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iherem  were  reported  as  done,  to  discredit  a  title  based  thereon, 
should  be  disregarded  as  unworthy  of  belief. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Graham. 
i^SV'illiam  H.  Barnes,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion. 

Jeffords  &  Franklin,  for  Appellants. 

M.  J.  Egan,  and  Alexander  Campbell,  for  Appellee. 

PORTER,  J. — This  was  an  action  in  ejectment.  Cause  was 
tried  by  the  court,  and  judgment  rendered  for  the  plaintiff. 
The  title  of  plaintiff  was  asserted  title  to  a  mining  claim  called 
the  "West  Extension  of  the  Thompson,"  derived  by  a  chain 
of  title  to  the  location  of  Freudenthal,  in  January,  1882.  It 
assigned  for  error  that  plaintiff  failed  to  show  that  that  loca- 
tion was  valid  under  the  mining  laws,  by  proof  that  Freu- 
denthal is  a  citizen  of  the  United  States;  that  the  notice  of 
location  was  posted  on  the  claim ;  that  he  erected  monuments 
marking  the  same  on  the  ground. 

The  location  notice  was  offered  in  evidence,  and  the  same 
recites  all  the  facts  essential  to  a  valid  location ;  is  signed  by 
Samuel  J.  Freudenthal;  and  it  was  recorded  on  the  second 
day  of  January,  1882,  the  day  after  the  date  of  the  location. 
The  locator,  and  those  claiming  under  him,  have  done  annually 
one  hundred  dollars  worth  of  labor  on  the  mine  ever  since. 
A  year  after  this  location  the  witness  Ferrie  swears  that  he 
found  monuments  on  the  ground  corresponding  to  those  in 
the  notice,  and  as  agent  for  plaintiff  he  has  done  the  work 
on  the  same  since.  There  is  proof  that  Freudenthal  has  been 
for  many  years  a  resident  of  the  United  States.  In  the  ab- 
sence of  proof  to  the  contrary,  we  think  this  evidence  made 
out  a  title.  To  require  titles  to  mining  claims  to  be  sustained 
by  proof  positive  of  all  the  requirements  of  the  law  would 
unsettle  all  confidence  in  these  titles.  Purchasers  should  rest 
secure  in  the  titles  they  find  of  record ;  at  least,  until  attacked. 
It  will  be  presumed  that  a  man  being  a  resident  of  the  United 
States,  and  who  has  made  a  mining  location,  was  a  citizen  of 
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the  United  States ;  that  he  posted  the  notice  of  his  claim,  and 
properly  marked  the  ground,  in  case  where  it  appears  that 
he  recorded,  at  or  near  the  time,  a  location  notice  reciting 
these  facts.  Such  evidence  will  make  out  a  prima  facie  title. 
It  was  held  in  Strepy  v.  Stark,  (Colo.)  5  Pac.  Rep.  Ill,  that 
the  location  notice,  when  recorded,  is  prima  facie  evidence  of 
all  that  the  statute  requires  it  to  contain,  and  which  are 
therein  sufficiently  set  forth.  The  rule  in  ejectment,  that 
the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  defendant's,  does  not  apply  to 
possessory  actions  for  mining  claims.  ''Practically,  the  real 
question  involved  in  such  cases  is,  which,  as  against  the  other^ 
has  the  better  right  to  mine  the  land  in  question  V  Richard- 
son  V.  McNviiy,  24  Cal.  339.  Each  must  prove  his  claim  to 
the  premises  in  dispute,  and  the  better  right  must  prevail. 
Strepy  v.  Stark,  (Colo.)  5  Pac.  Rep.  Ill;  Lebanon  Co,  v. 
Mining  Co.,  6  Colo.  371;  Golden  Fleece  Co.  v.  Cable  Co.,  12 
Nev.  312. 

To  overturn  the  prima  facie  case  of  plaintiflf,  defendant  of- 
fered the  testimony  of  a  witness  named  Grant.  He  swore 
that  he  witnessed  the  location  notice  of  Freudenthal,  as  ap- 
pears by  his  attestation  to  the  same ;  that  he  was  a  prospector, 
and  was  employed  by  Freudenthal;  that  he  reported  to  him 
the  discovery  of  ore;  that  he  monumented  the  ground; 
that  he  caused  him  to  prepare  the  notice.  He  testified  that  he 
did  not  put  the  notice  on  the  mine.  He  also  testified  that 
the  monuments  erected  by  him  differed  from  the  boundaries. 
The  testimony  of  this  witness  deserves  no  credit.  He  comes 
to  dispute  his  own  record  made  at  the  time;  to  dispute  that 
which  he  had  reported  to  his  employer  he  had  done;  to  dis- 
credit the  title  based  upon  acts  done  by  him  long  before.  To 
give  weight  to  such  evidence  would  put  titles,  which  may  be 
in  the  millions,  at  the  merey  of  the  parol  testimony  of  a 
witness,  the  value  of  the  faith  in  whose  acts  developments 
have  disclosed.  It  should  be  disregarded  as  unworthy  of 
belief. 

The  judgment  of  the  court  below  is  affirmed. 
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[GiyU  No.  235.    FUed  January  19,  1889.] 
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WASHINGTON  M.   JACOBS,   Plaintiflf   and  AppeUee,  v. 
J.  M.  GEORGE,  Defendant  and  AppeUant 

L  PBIKCIPAL     and     AOXNT--nNDISCLOSED     DUAL     AOENOY— GONTRAOT— 

Bpxoifig  PEBVOSlfANGS.— An  agent  cannot  enforce  specific  perform- 
ance of  a  contract  for  his  own  benefit  respecting  the  subject-matter 
of  his  agency  where  he  has  secretly  acted  for  both  parties. 

Babnxs,  J.,  dissenting. 

Former  opinion,  see  same  case^  2  Ariz.  93. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  Ee- 
versed. 

The  facts  are  stated  in  the  opinion. 

Thomas  D.  Satterwhite,  and  H.  W.  Maxwell,  for  Appellants. 

The  alleged  contract,  which  forms  the  basis  of  this  action, 
even  if  it  was  ever  executed  and  delivered  to  the  plaintiff, 
wafi  fraudulent  and  void,  for  the  reason  that,  at  the  time  of 
the  alleged  execution  thereof,  the  plaintiff  was  the  retained 
agent  of  Manuel  Sanchez  for  the  sale  of  said  mine,  and  was 
under  obligation  to  him  to  sell  the  same  for  the  largest  sum 
he  could  possibly  obtain  therefor.  Hence  any  contract  which 
the  plaintiff  might  have  entered  into  with  the  purchasers  of 
said  mine,  of  the  nature  or  character  of  said  exhibit  C,  by 
which  he  was  to  receive  a  commission  from  the  defendants 
for  procuring  the  sale  of  said  mine  to  them,  would  necessarily 
be  fraudulent  and  void. 

Such  contracts  are  universally  held  to  be  contrary  to  public 
policy,  and  courts  of  equity  everywhere  refuse  to  enforce 
them. 

The  decision  of  this  court,  on  the  former  appeal  of  this  case, 
is  conclusive.  Dutton  v.  Milner,  52  N.  Y.  312;  Orwndey  v. 
Well,  44  Mo.  444,  100  Am.  Dec.  304;  2  Pomeroy's  Equity 
Jurisprudence,  959;  1  Wait's  Actions  and  Defenses,  pp.  246- 
248,  and  authorities  cited. 

Even  if  the  plaintiff  was  a  part  owner  of  said  mine  with 
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Sanchez  this  would  not  give  him  any  better  equitable  standing 
before  the  court,  for  the  reason  that  he  would  then  be  acting 
as  trustee  for  said  Sanchez  in  the  sale  of  his  three  fourths 
of  said  mine.  Therefore,  if  he  held  this  fiduciary  relation 
to  said  Sanchez  he  would  be  under  the  same  equitable  obliga- 
tions, and  would  be  required  to  exercise  the  same  good  faith 
towards  him,  and  would  be  just  as  much  forbidden  to  become 
the  agent  of  the  defendants  for  the  purchase  of  said  mine,  as 
if  the  said  Sanchez  owned  the  whole  of  the  said  mine.  2  Pom- 
eroy's  Equity  Jurisprudence,  sec.  958,  and  authorities  cited; 
1  Wait's  Actions  and  Defenses,  pp.  246,  247,  and  authorities 
cited. 

Even  if  it  was  a  valid,  executed  contract,  the  court  erred 
in  decreeing  to  the  plaintiff  one  sixteenth,  or  any  other  part, 
of  said  mine,  under  said  contract,  for  the  reason  that,  if  the 
plaintiff  acquired  any  interest  therein,  he  acquired  it  by  reason 
of  his  trading  and  speculating  with  his  principal's  property. 
In  such  a  transaction  the  rule  is  well  settled,  that,  when  an 
agent  thus  deals  with  his  principal's  property  and  makes  a 
profit  out  of  the  transaction,  such  profit,  and  the  whole  of  it, 
belongs  to  his  principal.  1  Pomeroy's  Equity  Jurisprudence, 
sec.  422;  2  Pomeroy's  Equity  Jurisprudence,  sees.  587,  1049, 
and  authorities ;  Ferris  v.  Van  Vechten,  73  N.  Y.  113 ;  Stow 
V.  KimbaZl,  28  111.  93;  Beichoff  v.  Brecht,  51  Iowa  633;  Bingo 
v.  Binns,  10  Pet.  269 ;  Story's  Equity  Jurisprudence,  sec.  1261. 

Haynes  &  Mitchell,  for  Appellee. 

WEIGHT,  C.  J. — This  is  the  second  time  this  case  has  been 
passed  upon  by  this  court,  having  been  first  decided  at  the 
January  term,  1886,  hereof.  2  Ariz.  93,  11  Pac.  Rep.  110.  It 
was  stipulated  by  the  attorneys  in  the  case  at  the  last  trial  that 
the  evidence  at  the  former  trial  should  be  considered  as.  given 
at  the  new  trial,  subject  to  legal  objections,  etc.  The  case  was 
tried  by  the  court  without  the  intervention  of  a  jury.  The 
court  found  for  the  plaintiff  and  appellee,  whereupon  the 
defendants  and  appellants  duly  filed  their  motion  for  a  new 
trial;  and,  it  being  overruled,  they  have  brought  their  case 
here  by  appeal. 

The  grounds  specified  in  the  motion  for  a  new  trial  were 
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fhat  the  decision  of  the  conrt  was  not  justified  by  the  eyi- 
dence,  and  that  the  decision  was  against  the  law.  The  suit 
was  one  to  enforce  the  specific  performance  of  a  contract, 
alleged  to  have  been  entered  into  on  the  tenth  day  of  May, 
1883,  by  and  between  Jacobs,  the  appellee,  and  the  appellants, 
George,  Hiertz,  and  Morgan,  by  the  terms  of  which,  in  case 
they  bought  the  mine,  they  were  to  deed  back  one  fourth  of  it 
to  the  said  Jacobs  as  commission  for  the  sale  and  purchase 
thereof.  The  substantial  facts,  as  deduced  from  the  evidence, 
— at  least  all  the  facts  we  deem  necessary  for  the  proper 
determination  of  the  questions  raised  by  the  motion  for  a  new 
trial, — are  as  follows:  That  one  Manuel  Sanchez,  who  was 
a  mining  prospector  both  in  Arizona  and  Mexico,  was  in  the 
habit,  during  the  years  1881  and  1882,  and  perhaps  earlier 
than  that,  of  taking  samples  of  ore  from  mines  which  he  had 
discovered  to  the  appellee,  W.'  M.  Jacobs,  to  make  assays 
of  them, — ^Mr.  Jacobs  being  an  assayer  in  Tucson,  Arizona 
Territory.  In  this  way  quite  an  intimacy  seems  to  have 
grown  up  between  them.  Sanchez  was  a  Mexican,  quite 
ignorant,  unable  to  write  his  own  name,  and  with  practically 
but  little  knowledge  of  the  English  language.  There  seems 
no  doubt  that  Sanchez  reposed  great  confidence  in  Jacobs. 
Hiertz,  one  of  the  appellants,  testifies  that,  at  the  time  nego- 
tiations were  pending  for  the  property,  Jacobs  said:  '*If 
you  want  that  property,  you  keep  quiet,  and  I  will  procure 
the  owner  of  the  property.  You  must  not  interfere  with  us, 
as  this  man  [meaning  Sanchez]  has  confidence  in  me,  and  I 
can  deal  better  with  him  than  you  can."  So  that  on  the 
twenty-sixth  day  of  January,  1883,  Sanchez  executed  to  Jacobs 
the  following  written  appointment  of  agency,  or  power  of 
attorney,  to  seU  the  mines  of  Sanchez : — 

''This  document  is  to  show  that  I,  Manuel  Sanchez,  for 
myself  and  my  partners,  give  ample  power  to  Don  Washing- 
ton M.  Jacobs,  whom  I  recognize  as  one  of  my  partners,  to 
seU,  contract,  or  bond  to  whomever  may  interest  themselves 
for  the  mines  at  the  prices,  to-wit,  [here  follow  names  and 
prices,]  the  quarter  part  of  which  mines  belongs  to  W.  M. 
Jacobs,  as  the  owner  of  the  fourth  part  of  which  he  represents, 
so  as  to  enable  Mr.  Jacobs  to  contract  and  guaranty  with 
legality,  give  this,  my  signature,  obliging  me  to  respect  in  this 


12  Jacobs  t;.  Gbobob.  [3  Ariz. 

country  or  Sonora,  religiously;  and  in  proof  whereof  signed 
this  in  Tucson,  the  twenty-sixth  day  of  January,  1883,  before 
whom  signed.  iiib 

''Manuel  X   Sanchez. 
''Witnesses:  Mark  Tully,  and  "^"^ 

"Frank  R.  Bettis." 

The  mine  in  question  is  called  the  "San  Ricardo,*'  and  is 
situated  in  the  Ures  District,  State  of  Sonora,  Mexico.  Some 
months  after  the  execution  of  the  above  power  of  attorney,  Mr. 
Jacobs  returned  from  a  trip  to  this  mine,  with  some  of  the  ore 
therefrom,  which  sampled  very  rich.  Morgan,  one  of  the 
appellants,  was  at  that  time  a  mining  agent  in  Tucson,  and 
Jacobs  exhibited  to  him  the  assays  of  this  ore,  and  gave  him 
the  use  of  his  (Jacobs')  assay  office,  for  Hiertz,  another  one 
of  the  appellants,  to  make  assays  of  the  ore  also ;  he  (Jacobs) 
agreeing  to  pay  the  expense  of  Hiertz 's  assay  if  it  did  not 
corroborate  his.  This  assay  of  Hiertz  was  satisfactory;  and 
on  the  eighth  day  of  May,  1883,  Morgan,  who  seems  to  have 
been  the  moneyed  man  of  the  individual  appellants,  entered 
into  the  following  agreement  with  Jacobs,  viz. : — 

"I  will  go  and  examine  the  mine  in  Sonora  at  our  expense, 
and,  if  the  mines  suit  us,  will  take  a  bond  for  six  months  on 
the  property  at  $5,000,  we  to  have  all  the  ore  we  wish  to 
take  out  of  the  mine,  and  have  the  privilege  to  do  such  work 
on  the  mines  as  we  think  proper,  and  either  work  the  same 
by  arastras  or  otherwise  during  the  time  pending  our  bond ; 
or  if,  after  examination  of  mines,  we  conclude  to  purchase, 
we  will  pay  the  owners  $1,000  cash  after  examination,  if 
found  satisfactory,  and  $1,000  in  sixty  days,  and  $1,000  in 
ninety  days ;  balance,  $2,000,  at  expiration  of  bond.  A  fail- 
ure or  non-compliance  to  above  will  forfeit  right  to  claim, 
and  what  is  paid. 

"Tucson,  May  the  8th,  1883.  J.  S.  Morgan. 

"I  agree  to  use  my  best  endeavors  to  secure  the  property 
above  described,  upon  the  terms  specified. 

"W.  M.  Jacobs." 

A  short  time  before  this  contract  was  executed  Mr.  Jacobs 
says  Sanchez  had  told  him  he  would  take  five  thousand  dollars 
for  the  mine,  and  no  less.    Two  days  after  this  contract  be- 
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tween  Morgan  and  Jacobs  was  entered  into,  Jacobs  having 
sent  for  Sanchez,  a  contract  for  the  sale  of  said  mine  for 
the  sum  of  five  thousand  dollars  was  entered  into  by  and 
between  the  appellee,  Jacobs,  and  Manuel  Sanchez,  parties 
of  the  first  part,  and  the  appellants,  George,  Hiertz,  and  Mor- 
gan, parties  of  the  second  part,  the  terms  of  sale  being  identi- 
cal with  those  contained  in  the  contract  between  Jacobs  and 
Morgan.  At  the  same  time,  but  in  the  absence  of  Sanchez, 
and  without  his  knowledge  or  consent,  Jacobs,  the  appellee 
and  the  appellants,  George,  Hiertz,  and  Morgan,  entered  into 
the  following  contract,  viz. : — 

*'It  is  hereby  agreed  by  and  between  J.  M.  George,  J.  J. 
Hiertz,  and  J.  S.  Morgan,  parties  of  the  first  part,  and  W.  M. 
Jacobs,  party  of  the  second  part,  as  follows,  to  wit:  The 
parties  of  the  first  part  agree  to  proceed  to  Sonora,  and  there 
examine  the  Saint  Ricardo  Mine,  and,  if  found  on  examination 
to  be  satisfactory,  to  pay  for  said  property  as  provided  for 
and  specified  in  certain  contract  of  May  10,  1883,  made  by 
the  above-named  parties  and  one  Manuel  Sanchez;  and,  in 
case  said  property  shall  be  purchased  by  the  said  J.  M.  George, 
J.  J.  Hiertz,  and  J.  S.  Morgan,  they  each  of  them  mutually 
agree  to  deed  to  the  said  W.  M.  Jacobs,  as  commissions  for 
the  sale  and  purchase  of  said  mine,  free  of  any  and  all  expense 
to  him,  one  quarter  of  said  mine,  for  him  to  have,  hold,  or 
transfer  at  option,  without  expenses  of  taxes  or  assessment 
work,  or  other  expense  whatever.  The  party  of  the  second 
part  agrees,  that  for  and  in  consideration  of  said  one  quarter 
of  said  mine,  to  give  to  the  party  of  the  first  part  the  refusal 
and  first  option  to  purchase  said  one  quarter  of  said  mine 
whenever  the  said  party  of  the  second  part  shall  conclude 
to  bargain  for,  or  sell,  his  said  quarter  of  said  mine.  It  is 
also  further  agreed  by  each  of  the  parties  herein  named  that 
either  the  party  of  the  first  part  or  the  party  of  the  second 
part  shall  have  the  right  to  erect  and  establish  such  reduction 
works  upon  or  near  said  mine  as  they  see  fit,  at  their  own 
expense,  and  develop  said  mine  in  such  manner  as  in  their 
judgment  may  seem  to  them  best  for  their  individual  interests, 
'without  interference  or  hindrance  by  the  other  party  of  the 
second  part.  It  is  further  agreed  that  the  party  of  the  first 
part  are  to  have  and  receive  all  the  profits  arising  from  the 


14  Jacobs  v.  Oeobge.  [3  Ariz. 

development  of  said  mine,  and  the  reduction  of  ores  they 
may  take  from  said  property,  nntil  the  party  of  the  second 
part  shall  have  disposed  of  said  one  quarter  of  said  mine. 
''Tucson,  May  10th,  1883.  J.  M.  Gboege. 

*'J.  J.  Hjdebtz. 

*'J.    S.   MOEGAN. 

*'W.  M.  Jacobs.'' 

Jacobs  had  demanded  this  one  quarter  of  said  mine  at  the 
time  he  first  told  the  vendees  he  could  probably  get  the  mine 
for  them  for  five  thousand  doUars ;  it  being  in  evidence  that 
he  told  them  also  that  it  was  worth  ten  thousand  dollars. 
He  told  them  they  should  give  it  to  him  as  commission,  but 
not  to  let  Sanchez  know  anything  about  it.  Sanchez  did  not 
know  anything  about  it  until  quite  a  while  after  the  trade 
was  made.  Then  he  told  the  parties  that  Jacobs  had  acted 
false  with  him,  and  had  kept  an  interest  for  himself;  and 
he  demanded  that  appellants  should  pay  him,  and  not  Jacobs, 
for  this  one  fourth  interest.  After  some  time  appellants  paid 
Sanchez  twelve  hundred  and  fifty  dollars  for  the  one-quarter 
interest  in  the  mine,  and  took  his  deed  therefor.  Sanchez  paid 
Jacobs  one  fourth  of  the  original  purchase  money,  the  five 
thousand  dollars,  as  the  installments  were  paid.  At  the  time 
the  last  payment  or  installment  of  the  five  thousand  dollars  was 
made,  Jacobs  executed  to  Sanchez  the  following  receipt: — 

"Tucson,  November  24,  1883. 

''I  received  from  Manuel  Sanchez  the  sum  of  one  thousand 

two  hundred  and  fifty  doUars,  as  part  of  the  commission  of 

the  five  thousand  dollars  which  he  received  from  J.  M.  George, 

J.  J.  Hi^rtz,  and  J.  S.  Morgan,  for  the  sale  on  the  contract 

of  the  mine  San  Bicardo,  situated  in  the  district  of  Ures,  in 

Sonora,  Mexico.  res-       jt     -m-  ^r    t 

'  [Signed]    Washington  M.  Jacobs. 

*' Witness :    Santugo  Ainsa. '* 

The  court  decreed  a  specific  performance  of  the  contract 
sued  on,  to  the  extent  of  requiring  the  appellants  to  deed  to 
Jacobs,  the  appellee,  one  fourth  of  one  fourth,  or  one  six- 
teenth, of  said  mine,  and  the  question  for  us  to  determine  is, 
was  that  finding  under  the  law  and  the  evidence  correct! 
After  a  careful  and  deliberate  consideration  of  this  case  we 
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have  been  nnable  to  arrive  at  the  same  conclusion  arrived  at 
by  the  learned  judge  who  tried  it  below.  Is  it  not  true  that 
Jacobs  was  Sanchez's  agent  in  the  sale  of  the  mining  property 
in  question  to  the  appellants,  George,  Hiertz,  and  Morgan? 
The  testimony  of  each  of  these  appellants,  the  testimony  of 
Ainsa,  the  power  of  attorney  from  Sanchez  to  Jacobs,  the 
contract  between  Jacobs  and  Morgan,  the  contract  of  sale 
between  Sanchez  and  Jacobs  ais  parties  of  the  first  part,  and 
George,  Hiertz,  and  Morgan,  the  parties  of  the  second  part, 
and  even  the  testimony  and  conduct  of  Mr.  Jacobs  himself, 
all  shows  that  he  was.  Indeed,  their  relations  were  fiduciary; 
and  Sanchez  was  entitled  to  the  utmost  good  faith,  and  th^ 
fullest  disclosure  from  Jacobs.  True,  Mr.  Jacobs  in  his  testi- 
mony, makes  the  following  statement,  upon  which  we  must  put 
the  most  charitable  construction:  '^I  had  no  hand  whatever 
in  the  negotiation  of  this  sale.  I  simply  brought  the  parties 
together,  and  they  made  their  own  trade."  If  this  were 
true,  what  right  had  he  to  call  on  the  appellants  to  deed  him 
a  quarter  interest  in  the  mine!  What  consideration  did  they 
get  for  agreeing  to  do  sot  He  either  had  or  had  not  some- 
thing to  do  with  the  sale.  If  he  had  nothing  to  do  with  it, 
then  the  contract  by  which  he  was  to  have  one  fourth  of  the 
mine  deeded  back  to  him  was  void  for  want  of  consideration. 
If  he  had  nothing  for  them, — ^if  he  ''had  no  hand  whatever  in 
the  negotiation," — ^what  obligations  were  they  under  to  him! 
But  Mr.  Jacobs  contradicts  himself,  and  shows  that  he  did 
have  something  to  do  with  the  negotiation  of  the  sale.  In  his 
redirect  examination  he  says:  ''Hiertz  made  the  assays,  and 
they  were  so  satisfactory  that  the  parties  came  to  my  office 
the  next  day,  and  made  arrangements  with  me  about  the  pur- 
chase of  the  mine.  I  told  them  that  they  should  give  five 
thousand  dollars  for  the  mine,  and  that  they  should  give  me 
one-fourth  interest  for  commission.  After  they  had  agreed  to 
do  this,  they  wanted  me  t-o  use  my  influence  with  Sanchez  to 
take  the  money  in  installments.  I  said,  'I  suppose  if  you  will 
pay  about  one  thousand  dollars  in  cash,  and  the  rest  in  install- 
ments, he  will  be  agreeable.*  "  Was  not  this  substantially 
the  trade  that  was  eventually  agreed  upon  !  If  so,  who  nego- 
tiated it!  The  truth  is,  Jacobs  had  a  great  deal  to  do  with 
negotiating  this  sale;  in  fact,  almost  everything,  especially 
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on  the  part  of  the  vendors.  Sanchez  had  generously  made  him 
a  partner  to  the  extent  of  one-fourth  interest;  had  given  him 
full  written  authority  to  sell  the  mine;  and  trusted  him  with 
that  simplicity  of  confidence  which  the  ignorant  and  inferior 
give  to  their  superiors  and  those  upon  whom  they  rely;  for 
he  adopted  the  final  contract  of  sale  literally  as  Jacobs  had 
originally  negotiated  it.  Jacobs  occupied  a  peculiarly  sacred 
relation  to  Sanchez;  he  was  his  partner  and  confidential 
adviser;  and  equity  will  not  permit  Jacobs  to  avail  himself 
of  any  advantage  or  contract  which  his  position  may  have 
enabled  him  to  obtain,  to  speculate  or  reap  advantage  off  his 
principal.  Sanchez  was  an  unlettered  Mexican.  He  could 
speak  but  little  English,  and  could  not  write  his  own  name. 
He  had  given  to  Jacobs  his  full  confidence  and  **  ample  power 
to  contract,  sell,  or  bond"  the  mine.  There  was  due,  there- 
fore, from  Jacobs  to  him,  the  utmost  good  faith  and  rectitude 
of  conduct;  the  fullest  measure  of  skill,  energy,  and  ability. 
The  paramount  duty  devolved  upon  the  agent  to  subserve  the 
interests  of  his  principal. 

Beyond  peradventure  the  evidence  shows  that  in  the  high- 
est seuse  of  the  term  Jacobs  was  Sanchez's  agent  in  this  sale. 
If  so,  could  he  also  represent  the  appellants,  George,  Hiertz, 
and  Morgan,  without  revealing  fully  to  Sanchez,  on  the  one 
hand,  and  to  appellants  on  the  other,  his  full  relations  to 
eaeh  ?  Did  he  reveal  to  Sanchez  that  he  was  to  have  one  fourth 
of  the  mine  deeded  back  to  him  by  George,  Hiertz,  and  Mor- 
gan as  commission?  Did  he  tell  the  latter,  before  he  nego- 
tiated the  sale  with  them,  that  he  was  a  quarter  owner  of  the 
mine  with  Sanchez,  and  that  Sanchez  had  given  this  quarter 
to  him?  If,  however,  he  had  revealed  his  true  relations  to 
the  one,  and  not  to  the  other  also,  would  that  have  helped 
the  matter  any?  The  fact  is  incontrovertible  that  Jacobs 
not  only  did  not  reveal  to  Sanchez  the  important  fact  that 
by  the  terms  of  his  contract  with  said  appellants  they  were 
to  deed  back  to  him  one  fourth  of  the  mine,  but  he  repeatedly 
enjoined  upon  them  not  to  inform  Sanchez.  If  he  was  acting 
in  good  faith,  why  this  injunction  of  secrecy?  Will  he  be 
heard  to  say  he  had  nothing  to  do  with  the  negotiation  of 
this  sale,  when  the  evidence  shows  that  he  did  about  all  that 
was  done  on  the  part  of  the  vendors?    Actions  speak  louder 
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than  words;  and  one  cannot,  at  the  same  time,  **blow  hot 
and  cold.''  Did  not  the  appellee  attempt  to  speculate  in 
the  snbject-matter  of  his  agency?  Did  he  not  get  twenty-five 
per  cent  commission  from  Sanchez?  And,  by  the  terms  of 
his  secret  contract  with  the  purchasers,  was  he  not  to  get 
twenty-five  per  cent  commission  from  them  also?  Was  the 
sphere  of  his  conduct  limited  by  either  equity  or  good  con- 
science ?  Was  it  right  that  he  should  have  a  semi-surreptitious 
commission  of  fifty  per  cent?  And  that,  too,  without  having 
paid  a  doUar  for  the  property,  or  been  at  a  dollar's  expense, 
and  without  having  had  any  **hand  whatever  in  negotiating 
the  sale"?  Was  this  not  a  fraud?  And  was  not  the  fraud 
focalized  when  Jacobs  made  this  speculative  contract  without 
the  knowledge  or  consent  of  Sanchez,  and  failed  to  reveal  it 
to  him?  *'If  a  man,  upon  a  treaty  for  a  contract,  will  make 
a  false  representation,  by  means  of  whieh  he  puts  the  party 
bargaining  under  a  mistake  upon  the  terms  of  the  bargain,  it 
is  a  fraud,"  Did  not  Jacobs  represent  to  Sanchez  that  they 
were  to  get  five  thousand  dollars  for  the  San  Ricardo  Mine? 
Was  not  Sanchez  thereby  deceived?  Was  that  the  price  for 
the  whole  mine,  or  only  three  fourths  of  it?  Did  not  Jacobs 
conceal  from  Sanchez  the  fact  that  in  reality  only  three 
fourths  of  the  mine  had  been  sold  for  five  thousand  dollars, 
though  Sanchez's  deed  was  for  the  whole  of  it?  In  effect, 
Jacobs,  by  the  terms  of  the  sale,  became  a  purchaser  of  one- 
fourth  interest  in  the  mine.  In  this  position,  according  to 
well-established  adjudication,  he  could  not  do  this,  especially 
when  he  mantled  his  conduct,  and  concealed  the  fact.  In 
such  cases  the  suppressio  veri  is  as  bad  as  the  suggestio  falsi; 
and  it  was  as  much  a  fraud  upon  Sanchez  to  conceal  from 
him  material  facts  concerning  the  sale  as  to  have  falsely  rep- 
resented the  facts  of  the  sale.  This  was  positive,  unmitigated 
fraud.  Sanchez  was  certainly  deceived;  for  he  made  a  deed 
to  the  whole  mine,  and  paid  his  agent,  Jacobs,  in  good  faith, 
twenty-five  per  cent  of  the  whole  five  thousand  dollars  as 
commission.  Jacobs  says  it  was  commission,  in  his  receipt. 
True,  he  attempted  by  his  individual  parol  testimony  to  con- 
tradict the  receipt,  and  prove  that  it  was  something  else; 
however,  although  this  would  infract  a  familiar  rule  of  evi- 
dence, it  was  quite  immaterial.    The  fact  is  he  got  twenty -five 
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per  cent  of  the  purchase  money.  It  was  wholly  immaterial, 
also,  whether  there  was  any  actual  injury  resulting  to  Sanchez, 
or  not;  it  was  the  misrepresentation  and  suppression  of  ma- 
terial facts  from  him  by  Jacobs  which  would  have  entitled 
him  to  equitable  relief,  and  which,  so  far  as  Jacobs  is  con- 
cerned, vitiates  and  nullifies  the  contract,  by  which,  unknown 
to  Sanchez,  the  vendees  were  to  deed  back  to  Jacobs  one  fourth 
of  the  mine.  An  agent  cannot  profit  off  of  the  subject-matter 
of  his  agency.  If  he  sells  property  intrusted  to  him  for  sale 
for  more  than  the  minimum  price  for  which  he  is  authorized 
to  sell,  his  principal  is  entitled  to  the  excess.  And  if  the 
arrangement  by  which  he  obtains  the  excess  is  concealed  from 
the  principal,  it  is  a  positive  and  flagrant  fraud  upon  the 
latter 's  rights;  and  courts  of  equity  will  not  enforce  the  ar- 
rangement if  it  be  unexecuted,  though  the  principle  is  the 
same  in  its  application,  whether  the  contract  is  executed  or 
unexecuted.  And  where  the  agent  undertakes  to  act  for 
both  parties  it  is  no  matter  whether  either  or  both  are  affected 
injuriously;  for  each  is  entitled  to  all  his  skill,  ability, 
sagacity,  and  discretion.  And  if  the  agent  assumes  this  dual 
agency  without  fully  disclosing  to  all  parties  concerned  his 
double  relations,  and  enters  into  a  contract  with  either  party 
by  which  he  seeks  to  enhance  his  own  interests,  courts  of  equity 
will  deny  relief  on  such  contract.  Courts  of  equity  will  go 
further  in  granting  relief  in  such  cases  than  courts  of  law; 
but  we  apprehend  such  an  equitable  defense  would  be  good 
even  in  an  action  at  law.  Certain  it  is  that  the  forum  of 
conscience  will  not  tolerate  this  sort  of  duplicity.  Here  the 
demand  is  absolute  for  good  faith  and  clean  hands ;  anything 
less,  equity  regards  as  fraud. 

Lord  Hardwicke,  in  his  letters  to  Lord  Kames,  said:  '*As 
to  relief  against  frauds,  no  invariable  rules  can  be  established. 
Fraud  is  infinite ;  and  were  a  court  of  equity  once  to  lay  down 
rules  how  far  they  would  go,  and  no  further,  in  extending 
their  relief  against  it,  or  to  define  strictly  the  species  of 
evidence  of  it,  the  jurisdiction  would  be  cramped,  end  per- 
petually eluded  by  new  schemes,  which  the  fertility  of  man's 
invention  would  contrive."  And  Labeo,  one  of  the  best  of 
the  early  writers,  defined  fraud  to  be  *'any  cunning,  decep- 
tion, or  artifice  used  to  circumvent,  cheat,  or  deceive  another.'* 
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This  has  ever  since  been  the  accepted  definition  of  actual 
fraud.  Courts  of  equity,  however,  will  not  only  take  cogni- 
zance of  and  grant  relief  in  this  class  of  frauds,  but  will 
interpose  in  the  matter  of  all  frauds  which  may  come  from 
a  **  breach  of  legal  or  equitable  duty,  trust,  or  confidence, 
justly  reposed,  and  which  are  injurious  to  another,  or  by 
which  an  undue  and  unconscientious  advantage  is  taken  of 
another.'*  Now,  one  of  the  strongest  rules  invoking  the 
interposition  of  a  court  of  equity  is  where  one  who  sustains 
the  relation  of  agent  to  principal,  or  some  relation  of  trust 
or  fiduciary  character,  takes  advantage  of  the  ignorance,  weak- 
ness, or  necessity  of  another.  Here  a  court  of  equity  will 
always  act  ex  cequo  et  iono. 

The  court  below  may  have  proceeded  upon  the  idea  that  as, 
by  the  secret  understanding  between  them,  the  vendees  only 
got  three  fourths  of  the  mine,  therefore  Jacobs  was  entitled 
to  one  fourth  of  the  remaining  fourth.  As  between  Jacobs 
and  Sanchez,  this  might  be  true;  and  he  may  be  entitled  to 
one  fourth  of  the  twelve  hundred  and  fifty  dollars  paid  by 
the  vendees  to  Sanchez  for  that  one  fourth, — ^that  far  he  may 
have  a  valid  claim  against  Sanchez.  But  as  between  Jacobs 
and  appellants  it  is  greatly  different.  He  is  entitled  to  no 
relief  by  virtue  of  the  contract  between  him  and  them.  That 
contract  was  fraudulent,  and  is  therefore  invalid.  Public 
policy,  the  interests  of  society,  the  rectitude  and  integrity 
of  human  conduct,  good  faith  on  the  part  of  those  who  act 
for  others, — especially  with  temptations  and  inducements  to 
dereliction  when  intrusted  with  interests  other  than  their  own, 
— require  that  these  contracts  be  not  upheld.  And  the  rule  is 
thoroughly  well  established  by  a  long  line  of  decisions,  and 
a  great  weight  of  authority,  that  they  will  not  be.  We  call 
attention  to  the  following:  New  York  Cent.  Ins.  Co.  v.  Nor- 
iional  Protection  Ins.  Co.,  14  N.  Y.  85;  Dviton  v.  Willner, 
52  N.  Y.  312;  Cottom  v.  Holliday,  59  111.  176;  Kerfoot  v.  Hy- 
man,  52  111.  512 ;  People  v.  Township  Board  of  Overyssel,  11 
Mich.  222;  Scribner  v.  Collar,  40  Mich.  375,  29  Am.  Rep.  541; 
Moore  v.  Mandlebaum,  8  Mich.  433;  Railway  Co.  v.  Dewey, 
14  Mich.  477 ;  Oaines  v.  Allen,  58  Mo.  537 ;  Orumley  v.  Webb, 
44  Mo.  444, 100  Am.  Dec.  304;  Jacobs  v.  George,  2  Ariz.  93,  11 
Pac.  110;  Story  on  Agency,  sec.  214;  1  Story's  Equity  Juris- 
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prudence,  sees.  191,  204;  2  Pomeroy*s  Equity  Jurisprudence, 
©ecs.  941,  948,  959 ;  1  Wait  on  Actions  and  Defenses,  246. 

There  are  other  questions  in  the  case,  but  it  is  not  essential 
that  they  be  determined  here.  The  judgment  of  the  court 
below  is  reversed,  and  it  is  hereby  ordered,  adjudged,  and 
decreed  that  the  complaint  be  dismissed  with  costs. 

PORTEE,  J. — I  see  no  reason  to  change  my  views  in  this 
case  as  expressed  in  my  opinion  reported  in  2  Ariz.  93, 11  Pac. 
110,  and  therefore  concur  in  the  judgment  of  reversal  and 
dismissal. 

BARNES,  J. — I  do  not  concur.  The  defendants  were  not 
defrauded.  They  are  simply  asked  in  this  case  to  pay  what 
they  agreed  to  pay  for  the  mine.  Sanchez  only  was  defraud- 
ed, if  anybody,  and  no  relief  is  sought  against  him.  He  is 
not  a  party. 


[Civil  No.  233.    Filed  January  19, 1889.] 
[20  Pac.  189.] 

DOLORES  ASTIAZARAN  et  al..  Plaintiffs  and  Appellants, 
V.  SANTA  RITA  LAND  AND  MINING  COMPANY, 
Defendant  and  Appellee. 

1.  Public  Lands— Mexican  Grants— Jurisdiction— Courts— Suevbt- 

OR-GsNEBAL— Act  of  July  22,  1854 — ^Acr  of  July  15,  1870,  16 
17.  S.  Stats,  at  Large,  291,  Cited  and  Construed. — Congress  has 
conferred  no  jurisdiction  on  the  courts  of  the  territory  to  deter- 
mine the  validity  of  Spanish  or  Mexican  grant.  The  statutes, 
supra,  invest  the  surveyor-general  with  power  to  settle,  primarily, 
these  questions. 

2.  Action  to  Quiet  Title— Pleading— Must  Show  Equity— Distinc- 

tion BETWEEN  Law  and  Equity  Preserved- Ely  v.  Bailroad  Co., 
2  Ariz.  420,  19  Pac.  6,  Approved. — A  complaint  in  an  action  to  quiet 
title  must  aver  facts  to  bring  the  complainant  under  some  head 
of  equitable  relief.  The  distinction  between  law  and  equity  in  this 
class  of  cases  is  still  preserved. 

Affirmed.— 148  17.  S.  80,  37  L.  Ed.  376,  13  Sup.  Ct.  Bep.  457. 
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APPEAL  from  a  judgment  of  the  District  Court  of 
the  First  Judicial  District  in  and  for  the  County  of  Pima. 
William  H.  Barnes,  Judge.    AflEirmed. 

The  facts  are  stated  in  the  opinion. 

Jeflfords  &  Franklin,  and  Rochester  Ford,  for  Appellants. 

The  question  of  the  jurisdiction  of  the  court  to  entertain 
this  action  depends  upon  the  construction  of  the  following 
U.  S.  statutes:  Act  of  July  15,  1870,  (16  U.  S. , Stats,  at 
Large,  p.  291,)  and  the  statute  of  1854,  therein  referred 
to.  The  duty  of  the  surveyor-general  of  Arizona  is  clearly 
set  forth.  He  is  **to  ascertain  and  report  upon  the  origin, 
nature,  character,  and  extent,  of  the  claims  to  land  in  said  ter- 
ritory, under  the  laws,  usages,  and  customs  of  Mexico  and 
Spain.  And  for  this  purpose  he  shall  have  certain  powers. 
He  has  those  powers  for  no  other  purpose.  The  surveyor- 
general  is  not  a  tribunal  nor  a  court;  his  power  is  merely  to 
''ascertain  and  report."  A  tribunal  or  court  has  the  power 
to  hear  and  determine.  The  surveyor-general  has  no  power 
to  hear  and  determine.  He  is  merely  an  investigating  oflSccr, 
who  is  to  collect  information  for  the  benefit  of  Congress, 

The  deed  of  1869  is  to  be  construed  according  to  the  laws 
of  Arizona  in  force  at  the  time  the  same  was  made,  because 
the  lands  it  purports  to  convey  are  situate  in  Arizona.  The 
title  and  disposition  of  real  property  is  exclusively  subject  to 
the  laws  of  the  country  where  it  is  situated,  which  can  alone 
prescribe  the  mode  by  which  a  title  to  it  can  pass  from  one 
person  to  another.  McCormick  v.  SiMivant,  10  Wheat.  202; 
Kerr  v.  Moon,  9  Wheat.  571 ;  Clark  v.  Oraham,  9  Wheat.  579. 

Where  land  is  the  subject  of  a  contract,  the  law  of  the  place 
where  it  is  situated  governs  the  descent,  alienation,  and  trans- 
fer, and  the  effect  and  construction  of  conveyances.  Brine 
V.  Insurance  Co.,  96  U.  S.  636. 

Haynes  &  Mitchell,  for  Appellee. 

WRIGHT,  C.  J. — Appellants  brought  this  action  in  equity 
for  the  purpose  of  quieting  title.  In  their  complaint  appel- 
lants claim  title  to  about  52,000  acres  of  land  derived  from  a 
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grant  made  by  the  Mexican  Government  on  the  19th  of  April, 
1844,  to  one  Franciflco  Alexander  Aguilar.  At  the  trial  below 
the  court  dismissed  the  complaint,  and  rendered  judgment  for 
costs  against  appellants.  Motion  for  new  trial  was  duly  en- 
tered, and,  upon  the  overruling  thereof,  the  case  has  been 
brought  here  by  appeal. 

We  are  of  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed,  for  two  reasons :  1.  Because  the  court  had 
no  jurisdiction ;  and,  2.  If  it  did,  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  equity,  and 
justify  no  relief  in  equity. 

In  this  case  it  is  difficult  for  us  to  reconcile  a  reasonable 
construction  of  the  act  of  Congress  of  July  15,  1870,  or  the 
act  of  July  22,  1854,  of  which  it  was  supplemental,  with  the 
contention  of  appellants'  learned  counsel  for  the  court's  juris- 
diction. Beyond  question  the  various  acts  of  Congress  creat- 
ing particular  tribunals,  with  power,  in  the  first  instance,  to 
carry  into  effect  the  provisions  of  the  treaty  of  Guadalupe 
Hidalgo,  and  the  Gadsden  purchase  relating  thereto,  con- 
ferred upon  those  particular  tribunals,  within  their  respective 
territorial  jurisdictions,  exclusive  power  to  determine,  pri- 
marily, all  questions  touching  land  grants  under  the  laws  of 
Spain  and  Mexico. 

This  whole  subject  originally  belongs  to  the  political  branch 
of  the  government.  Over  it  Congress  has  absolute  dominion; 
and  no  court  or  tribunal  has  any  jurisdiction  over  matters 
pertaining  thereto,  except  such  as  Congress  has  by  act  desig- 
nated, and  then  only  to  the  extent  to  which  it  has  conferred 
jurisdiction.  As  instances,  Congress,  by  its  act  of  1851,  con- 
ferred upon  the  commissioners  power  and  jurisdiction  to 
settle,  primarily,  all  questions  pertaining  to  land  grants  un- 
der Spanish  or  Mexican  laws  in  California ;  and  by  the  act  of 
1854,  it  conferred  like  power  and  jurisdiction  upon  the  sur- 
veyor-general of  New  Mexico;  and  by  the  supplemental  act 
of  July  15,  1870,  similar  power  and  jurisdiction  were  ex- 
tended to  and  conferred  upon  the  surveyor-general  of  Ari- 
zona. Under  the  constitution,  Congress  alone  can  dispose 
absolutely  of  the  public  domain;  therefore,  for  the  modus 
opercmdi  of  its  disposition,  we  must  look  to  federal  legisla- 
tion.   If  there  has  been  an  expression  of  the  legislative  intent, 
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it  is  the  duty  of  the  court,  as  a  subordinate  branch  of  the 
judicial  department  of  the  government,  to  carry  out  the  legis- 
lative wiU.  Now  Congress  has  given  power  to  no  tribunal, 
has  conferred  jurisdiction  upon  no  forum,  primarily,  to  pass 
upon  and  determine  questions  aflfecting  the  validity  or  in- 
validity of  Spanish  or  Mexican  land  grants  in  this  territory, 
except  the  surveyor-generaL  By  the  acts  above  referred  to, 
he  is  given  power,  and  it  is  made  his  duty,  to  determine,  in  the 
first  instance,  the  validity,  origin,  nature,  character,  and  extent 
of  all  these  grants.  This  is  a  vast  primary  power ;  but  however 
much  we  may  question  the  wisdom  and  practical  utility  of  the 
laws  conferring  upon  this  officer  such  power  and  jurisdiction, 
still  the  stubborn  fact  remains  that  courts  have  nothing  to  do 
with  legislation.  Perhaps  the  speediest  and  surest  way  to 
secure  the  enactment  of  a  good  law  is  the  vigorous  enforce- 
ment of  an  objectionable  one.  These  views  are  so  simple  and 
familiar  that  it  almost  seems  a  tautological  task  to  express 
them.  They  are  but  the  expression  of  the  common  mind.  It 
is  unnecessary  to  say  we  make  no  intimation  that  the  finding 
and  decision  of  the  surveyor-general  are  final  or  conclusive. 
They  are  not.  But  their  eflfect  is  to  hold  in  abeyance  the 
title  to  the  lands  covered  by  the  grant,  and  to  withdraw  them 
from  sale  or  other  disposition  by  the  government,  until  the 
final  action  of  Congress. 

There  might  be  questions  not  involving  title,  such  as  for- 
cible entry  and  unlawful  detainer, — ^mere  questions  of  the  right 
of  possession, — ^which  the  courts  might  exercise  jurisdiction  to 
determine.  And  while  it  may  be  that  in  Chaves  v.  Whitney, 
4  (Gild.)  N.  Mex.  611,  16  Pac.  608,  the  supreme  court  of 
New  Mexico  went  a  little  too  far,  still  there  might  be  cases  in 
which  the  territorial  courts  might  exercise  a  limited  juris- 
diction in  order  to  preserve  the  status  in  quo. 

No  such  question,  however,  is  presented  by  the  record  here. 
It  is  to  be  observed  that  this  case  seemingly  overrules  Whit- 
ney V.  McAfee,  3  (Gild.)  N.  Mex.  550,  1  Pac.  173.  The  sylla- 
bus seems  also  to  be  sustained  by  the  decision ;  but  we  hardly 
believe  the  court  meant  that  the  action  of  the  surveyor-general 
has  no  legal  eflfect  whatever.  Is  it  not  true  that  the  courts 
are  bound  by  the  reports  of  these  oflScers  until  the  final  action 
thereon  by  Congress?   Until  then  can  the  courts  adjudicate 
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upon  the  titles  to  the  lands  affected  by  those  reports?  Tame- 
lifig  V.  United  States  Freehold  etc.  Co,,  93  U.  S.  661,  does  not, 
we  think,  fully  support  the  position  that  the  decision  and 
report  of  the  surveyor-general  are  not  binding  upon  the 
courts  of  New  Mexico  until  confirmed  by  Congress.  Can  it 
be  that,  until  Congress  confirms  these  reports,  they  have  no 
legal  effect  whatever?  What  tribunal  is  clothed  with  absolute 
authority  to  determine,  in  the  first  instance,  not  only  the  valid- 
ity, but  the  origin,  nature,  character,  and  extent  of  land 
claims  of  Spanish  or  Mexican  origin  in  New  Mexico,  if  not  the 
office  of  the  surveyor-general  ?  Certainly,  if  he  has  this  power, 
his  acts  are  of  some  legal  effect,  and  the  courts  there  as  well 
as  elsewhere  are  bound  by  them. 

But  the  appellants,  by  their  learned  counsel,  insist  that  as 
the  grant  of  the  lands  in  question  by  the  Mexican  Govern- 
ment to  the  elder  Aguilar  in  1844  was  a  perfect  grant;  and  as 
there  have  been  since  the  Gadsden  purchase  sundry  mesne 
conveyances  of  the  lands  included  in  the  grant  by  the  said 
Aguilar  or  those  claiming  under  him,  the  court  had  juris- 
diction to  pass  upon  these  various  conveyances,  and  to 
adjudicate  upon  the  rights  of  the  parties  thereunder,  notwith- 
standing the  surveyor-general  of  this  territory  had  ascer- 
tained the  origin,  nature,  character,  and  extent  of  said  grant, 
and  had  rendered  his  decision  thereon,  had  reported  to  Con- 
gress, and  there  had  been  no  final  action  by  Congress  upon 
that  report.  We  do  not  think  this  position  tenable.  Suppose 
the  court  had  assumed  jurisdiction,  and  had  adjudicated  upon 
the  rights  of  the  parties,  had  passed  upon  and  judicially  con- 
strued these  various  conveyances,  and  decided  that  one  party 
or  the  other  owned  the  lands  in  fee;  then  suppose  Congress 
had  passed  an  act  not  confirming  the  report  of  the  surveyor- 
general,  but  declaring  the  said  grant  to  the  elder  Aguilar  in- 
valid: what  would  the  decision  of  the  court  have  been  worth! 
Again,  suppose  the  court  had  decreed  title  to  these  lands  in 
one  party,  and  the  action  of  Congress  confirms  the  title  to 
the  other  party,  can  it  be  for  a  moment  doubted  that  the 
action  of  the  court  would  be  worse  than  a  nullity?  Would 
not  the  other  party  own  the  lands  in  the  face  of  the  court's 
decree  ? 

It  seems  to  us  indisputable  that,  until  Congress  acts  upon 
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the  decision  and  report  of  the  surveyor-general,  the  courts 
cannot  pass  upon  any  questions  involving  the  title  to  lands  of 
Spanish  or  Mexican  origin,  prior  to  the  Gadsden  purchase; 
and  to  pass  upon  questions  as  to  the  nature,  character,  legal- 
ity, etc.,  of  these  conveyances,  would  necessarily  be  to  pass 
upon  questions  involving  the  validity  or  invalidity  of  a  Mexi- 
can land  grant.  By  the  sixth  article  of  the  Gadsden  purchase, 
the  United  States  expressly  refused  to  be  obligated  or  bound 
by  any  Spanish  or  Mexican  grant  *'that  had  not  been  located 
and  duly  recorded  in  the  Mexican  archives.''  So  that  it  is 
titles  under  valid  grants  only  that  Congress  will  confirm,  and, 
unless  attacked  directly  for  fraud  or  mistake,  the  courts  will 
not  review  the  action  of  land-officers.  When  the  questions 
cease  to  be  matters  of  Congressional  cognizance,  and  are  rele- 
gated to  the  domain  of  private  rights,  then  the  jurisdiction 
of  the  courts  would  attach;  not  to  the  extent,  however,  of 
exercising  power  or  jurisdiction  to  review  or  modify  Con- 
gressional action  on  the  decision  and  report  of  the  surveyor- 
general.  We  do  not  believe  the  action  of  this  officer  is  subject 
to  collateral  attack,  it  being  a  principle  of  law,  well  recog- 
nized,  that  where  a  special  tribunal  is  authorized  to  hear 
and  determine  certain  matters  arising  in  the  course  of  its 
duties,  its  action,  when  confined  to  the  scope  of  its  authority, 
is  conclusive,  unless  changed  or  modified  by  paramount 
authority. 

But  it  is  claimed  by  appellants  that  the  surveyor-general 
exceeded  his  authority  in  making  his  report.  If  so,  should 
not  this  claim  be  established  before  the  Congress  of  the  Uni- 
ted States,  and  thus  prevent  Congressional  action  confirming 
that  report!  If  he  exceeds  his  authority,  would  that  justify 
the  court's  interference?  But  we  cannot  see  that  the  surveyor- 
general  in  this  case  exceeded  his  statutory  authority.  Should 
the  court  have  passed  upon  these  mesne  conveyances,  and  thus 
determined  who  had  properly  derived  title  under  the  original 
grant  from  the  elder  Aguilar?  Could  the  court  determine 
whether  any  title  descended  or  had  been  acquired  from  him, 
without  first  determining  whether  he,  himself,  had  any  title  ? 
Would  it  not  thus  be  incumbent,  upon  the  court  to  determine 
the  validity  of  the  original  grant  ?  Can  the  stream  rise  above 
its  source?   or,  rather,  will  not  the  source  largely  determine 
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the  character  of  the  waters?  And  will  not  the  original  source 
of  title  in  a  great  measure  characterize  all  deraignments  un- 
der it?  Hence  we  say  the  courts  cannot  act  until  Congress 
acts  upon  the  surveyor-generars  report.  Until  then,  it  is  not 
subject  to  review  in  any  forum.  If  this  be  so,  the  court  below 
had  no  jurisdiction,  and  rightly  dismissed  the  bill.  See  Johrir- 
son  V.  Towsley,  13  Wall.  72 ;  Tameling  v.  United  States  Free- 
hold etc.  Co.,  93  U.  S.  661;  Maxwell  Land-Ora^t  Case,  121 
U.  S.  325,  7  Sup.  Ct.  Rep.  1015;  Whitney  v.  McAfee,  3 
(Gild.)  N.  Mex.  550,  1  Pac.  173. 

We  do  not  think  the  averments  in  the  complaint  were  suffi- 
cient to  constitute  a  cause  of  action,  according  to  the  well- 
established  rules  of  equity  pleading,  or  justified  equitable 
relief.  In  the  case  of  Ely  v.  Railroad  Co.,  2  Ariz.  420, 19  Pac. 
6,  this  court  held  that  while  the  Arizona  statute  of  1881  con- 
travened the  old  equity  rule  that  a  party  must  be  in  possession 
before  he  could  maintain  a  peace  bill  or  an  action  quia  timet, 
still  it  was  necessary  for  the  plaintiff  in  his  complaint  to  have 
brought  himself  under  some  head  of  equitable  remedy;  and 
that,  where  the  complaint  on  its  face  revealed  a  clear  and 
adequate  remedy  at  law,  the  plaintiff  must  resort  to  legal, 
and  not  equitable,  tribunals.  The  complaint  in  that  case  was 
quite  similar  to  the  one  at  bar.  In  neither  was  it  averred  that 
plaintiff  was  in  possession,  or  was  even  entitled  to  possession, 
or  that  defendant's  claim  was  a  cloud  upon  their  title,  or  any 
other  fact  invoking  equity  cognizance. 

The  supreme  court  of  Texas  has  gone  far  towards  abolish- 
ing the  distinction  between  law  and  equity  in  this  class  of 
cases.  The  greater  weight  of  authority,  however,  is  stifl,  we 
think,  in  favor  of  preserving  the  distinction,  and  the  funda- 
mental rule  is  still  in  vogue.  That  rule,  as  laid  down  in  Mr. 
Pomeroy's  Equity  Jurisprudence,  is  that,  *'in  order  that  a 
cause  may  come  within  the  scope  of  the  equity  jurisdiction, 
one  of  two  alternatives  is  essential, — either  the  primary  right, 
estate,  or  interest  to  be  maintained,  or  the  violation  of  which 
furnishes  the  cause  of  action,  must  be  equitable  rather  than 
legal;  or  the  remedy  granted  must  be  in  its  nature  purely 
equitable,  or,  if  it  be  a  remedy  which  may  also  be  given  by  a 
court  of  law,  it  must  be  one  which,  under  the  facts  and  cir- 
cumstances of  the  case,  can  only  be  made  complete  and  ade- 
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quate  throTigh  the  equitable  modes  of  procedure.''  Section 
130. 

For  the  reasons  assigned  in  Ely  v.  Bailroad  Co.,  we  must 
hold  that  the  complaint  in  this  case  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  equity.  See  also  Oage 
V.  Curtis,  122  lU.  520,  14  N.  E.  30,  and  Curry  v.  Peebles,  83 
Ala.  225,  3  South.  .622. 

Without  deeming  it  necessary  to  consider  other  questions 
raised,  the  judgment  of  the  district  court  is  affirmed. 

BAENES,  J. — I  concur  with  the  decision,  as  I  hold  that 
a  Mexican  grant  is  not  legal  title  to  sustain  action  of  eject- 
ment or  bill  to  quiet  title.  Such  grant  must  be  confirmed  by 
Congress  first. 

POBTER,  J. — Congress  having  provided  a  special  tribunal 
for  the  adjudication  of  these  claims,  this  court  has  no  juris- 
diction to  determine  titles  to  the  lands.  I  concur  in  the  judg- 
ment. 


[Civil  No.  242.    Filed  Eebruary  13,  1889.] 
[20  Pac.  311,  8ub  nom,  Bryan  v.  Kales  et  al.] 

T.  J.  BRYAN,  Plaintiff  and  Appellant,  v.  D.  H.  PINNET  et 
al.,  Defendants  and  Appellees. 

1.  Equttt— Laches— Action  to  Set  Aside  Judgment  oi*  Foreclostjbe. 
—Where  plaintiff's  grantor  stood  hj  and  saw  property  sold  under 
foreclosure,  failed  to  redeem,  brought  no  action  to  set  aside  the 
judgment  of  foreclosure,  for  nearly  four  years  saw  the  property 
enhance  greatly  in  value,  saw  it  sold  time  and  time  again,  then  sells 
it  to  the  plaintiff,  who  asks  that  the  judgment  be  annulled  and  the 
subsequent  transfers  canceled,  equity  will  refuse  relief,  the  parties 
having  slept  too  long  on  their  rights. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
.William  W.  Porter,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
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Cameron  H.  King,  and  Goodrich,  Smith  &  Street,  for  Ap- 
pellant. 

The  only  point  to  be  considered  in  this  court  is  the  question 
of  laches.  We  submit  that  the  statute  of  limitations  applies 
with  equal  force  under  our  statutes  to  actions  at  law  and  suits 
in  equity.  Mere  delay  or  laches  in  bringing  suit  for  land 
short  of  the  period  prescribed  by  the  statute  of  limitations 
wiU  not  defeat  plaintiff's  action.  Angell  on  Limitations,  pp. 
24,  25;  Wood  on  Limitation,  p.  115,  sec.  58;  Elmendorf  v. 
Taylor,  10  Wheat.  168;  Rogers  v.  Brown,  61  Mo.  187-191; 
Lux  V.  Haggin,  69  Cal.  267,  lO  Pac.  674;  Lord  v.  Morris,  18 
Cal.  486,  489;  Oration  v.  Wiggiiis,  23  Cal.  34;  Hancock  v. 
Plummer,  66  Cal.  338,  5  Pac.  514;  PUler  v.  8,  P.  B.  B.,  52  Cal. 
44;  Williams  v.  Conger,  49  Tex.  602;  Hardy  v.  Hardin,  4 
Saw.  548,  Fed.  Cas.  No.  6060;  White  v.  Sheldon,  4  Nev.  288; 
United  States  Bank  v.  Daniel,  12  Pet.  56;  Gray  v.  Bartlett, 
20  Pick.  (Mass.)  193,  32  Am.  Dec.  208. 

Baker  &  Campbell,  Clark  Churchill,  and  D.  H.  Pinney,  for 
Appellees. 

As  to  the  statute  of  limitations,  it  is  contended  by  appellant 
that  the  statute  applies  with  equal  force  to  actions  at  law  and 
suits  in  equity.  This  is  so  in  many  cases.  There  are  three 
classes  of  cases  in  regard  to  the  bar  of  time:  First,  those  in 
which  equity  is  bound  to  apply  the  statute  of  limitations, — 
i.  e.  in  all  cases  of  concurrent  jurisdiction  at  law  and  in 
equity.  2  Story's  Equity  Jurisprudence,  1520;  Hall  v.  Bus- 
sell,  3  Saw.  575,  Fed.  Cas.  No.  5943.  Second,  those  in  which 
it  merely  acts  in  analogy  to  those  statutes  and  not  in  obe- 
dience to  them.  (See  the  examples  in  Story,  supra,  and  cases 
cited  by  appellant.  Elmendorf  v.  Taylor,  10  Wheat.  168,  is 
notably  of  this  class.)  Third,  those  in  which  the  court  is 
neither  bound  nor  acts  upon  the  principle  of  analogy  to  them, 
but  proceeds  on  doctrines  peculiar  to  and  inherent  in  itself. 

**But  a  defense  peculiar  to  courts  of  equity  is  founded  upon 
the  mere  lapse  of  time  and  the  staleness  of  the  claim  in  cases 
where  no  statute  of  limitations  directly  govern  the  case.'* 
2  Story's  Equity  Jurisprudence,  1520.  To  the  latter  class 
is  usually  assigned  (1)  those  cases  in  which  the  public  con- 
venience requires  there  shall  be  a  speedy  end  of  strife,  (2) 
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others  in  which  some  of  the  principal  parties  in  transactions 
sought  to  be  reviewed  are  dead  and  their  vouchers  lost,  (3) 
others  in  which  the  court  could  not  be  certain,  from  lapse  of 
time,  that  relief  apparently  proper  would  certainly  be  just, 
and  (4)  others  where  the  disturbance  of  purchasers  or  trans- 
actions acquiesced  in  for  a  greater  or  less  time  would  preju- 
dice the  vested  rights  of  third  persons.  Etting  v.  Marx,  4 
Fed.  673. 

It  is  evident  that  this  case  belongs  to  the  class  where  a 
court  of  equity  assumes  the  untrammeled  prerogative  of  de- 
ciding, independent  of  any  statute  of  limitations,  whether  the 
complainant  has  used  such  diligence  in  exhibiting  his  demand 
as  the  nature  of  the  particular  case  required.  Etting  v.  Marx, 
4  Fed.  673 ;  Wood  on  Limitation,  sees.  58,  59.  And  this  doc- 
trine has  been  steadily  adhered  to  in  a  great  variety  of  cases. 
Harwood  v.  Cincinnati  B.  R.  Co,,  17  Wall.  78-81 ;  Twin  Lock 
OH  Co.  V.  Marbury,  91  U.  S.  587,  594;  Badger  v.  Badger,  2 
Wall.  87-96;  Marsh  v.  Whitmore,  21  Wall.  178-185;  Sullivan 
V.  Portland  and  Kennebeck  R.  B.  Co.,  94  U.  S.  806-812; 
Wagner  v.  Baird,  7  How.  235 ;  Smith  v.  Thompson,  7  Gratt. 
(Va.)  112,  54  Am.  Dec.  126,  and  notes;  In  re  Lord,  78  N.  Y. 
Ill;  2  Perry  on  Trusts,  sec.  870;  Story's  Equity  Pleadings, 
813;  McQuiddy  v.  Ware,  20  WaU.  14-20. 

**Any  irregularity  in  a  sale  which  renders  it  voidable  will 
be  deemed  to  be  waived  if  it  is  not  taken  advantage  of  within 
a  reasonable  time  and  before  innocent  parties  acquire  rights.'* 
2  Jones  on  Mortgages,  sec.  1674 ;  Hamilton  v.  Lubuhee,  51  111. 
415,  99  Am.  Dec.  562 ;  Bigney  v.  SmM,  60  111.  416. 

It  is  suggestive  to  note  the  increase  of  the  value  of  this 
property  during  the  inaction  of  the  complainant  (about  four 
years),  from  $6,801.25  (the  price  at  a  judicial  sale)  and 
$125,000,  at  the  time  of  filing  this  suit. 

PORTER,  J.— The  bill  in  this  case  sets  forth  that  plaintiff  is 
a  resident  of  Maricopa  County;  that  some  of  defendants  re- 
side in  same  county,  and  others  in  places  outside  the  terri- 
tory ;  that  one  Jonathan  M.  Bryan,  on  or  about  the  twentieth 
day  of  August,  1883,  died  intestate,  and  at  his  death  was  the 
owner,  seised  and  possessed,  of  several  tracts  of  land  described 
in  the  bill,  all  situated  in  the  county  of  Maricopa ;  that  on  or 
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about  the  twenty-fourth  day  of  September,  1883,  letters  of 
administration  upon  the  estate  of  Jonathan  M.  Bryan,  de- 
ceased, were  issued  by  the  probate  court  of  Maricopa  County 
to  M.  W.  Eales,  defendant  herein;  that  during  the  life-time 
of  Bryan  he  executed  to  Kales  certain  promissory  notes,  for 
the  security  of  the  payment  of  which  he  also  executed  and 
delivered  to  Kales  a  mortgage  on  all  the  real  estate  described 
in  the  bill;  that  said  Kales,  without  presentation  for  allow- 
ance of  his  debts  in  the  probate  court,  commenced  an  action 
in  the  district  court  of  the  second  judicial  district  for  Mari- 
copa County  in  his  own  proper  person  and  name,  and  in  his 
individual  capacity,  against  himself  in  his  representative 
capacity  as  administrator,  and  made  answer  to  the  complaint 
in  such  representative  capacity.  Whereupon,  on  the  ninth 
day  of  October,  1883,  a  judgment  of  foreclosure  was  made 
and  entered,  and  on  the  eighth  day  of  November,  1883,  the 
district  court  made  an  order  of  sale  of  said  premises ;  that  in 
pursuance  thereof  sales  were  made  of  the  different  parcels  of 
the  land,  the  defendant  Robert  Garside  being  the  purchaser 
of  one  piece,  M.  W.  Kales  of  two  other  separate  pieces,  and 
defendant  "William  Gilson  of  another  portion;  that  after  the 
sales,  and  before  the  making  of  any  deeds  by  the  sheriff,  Kales 
sold  one  quarter  section  to  J.  T.  Simms,  and  the  certificate  of 
purchase  was  set  over  to  Simms ;  that  Kales,  before  the  mak- 
ing of  any  deed,  assigned  to  defendant  D.  H.  Pinney  block  98 
of  the  city  of  Phoenix,  it  being  a  part  purchased  by  Kales  at 
sheriff's  sale;  that  on  June  16,  1884,  the  sheriff  executed  and 
delivered  to  Garside  a  deed  of  the  part  he  bought,  and  that 
Garside,  on  May  27,  1887,  sold  the  same  to  defendant  J.  De 
Barth  Shorb ;  that  on  June  10,  1884,  the  sheriff  executed  and 
delivered  a  deed  to  Simms,  as  assignee  of  the  certificate  of 
purchase  from  Kales,  the  parcel  of  land  so  purchased  by  him ; 
that  defendant  Simms,  on  February  28,  1887,  sold  the  same 
to  defendant  George  T.  Brassius,  who  subdivided  the  same 
into  blocks  and  lots,  with  streets  running  through  said  prop- 
erty, which  is  now  known  and  designated  as  *' Central  Place"; 
that  Brassius  sold  a  lot  therein  to  John  W.  Jeffries  on  May 
3,  1887,  and  on  May  5,  1887,  sold  another  lot  to  defendant 
Henry  W.  Ryder ;  that  on  June  19,  1884,  the  sheriff  executed 
a  deed  to  defendant  William  Gilson  for  the  part  purchased 
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by  him,  who  on  April  6, 1886,  sold  the  same  to  defendant  Cor- 
delia L.  Beckett;  that  on  the  16th  day  of  June,  1884,  the 
sheriff  executed  a  deed  to  D.  H.  Pinney,  who  on  the  10th  day 
of  September,  1886,  sold  a  portion  thereof  to  defendant  the 
Bank  of  Napa,  Cal.,  and  that  said  Pinney,  on  November 
18,  1886,  conveyed  another  part  of  said  block  to  defendant 
F.  Q.  Story,  who  thereafter  sold  the  same  to  defendant  M.  H. 
Sherman,  who  is  now  in  possession  of  the  same.  The  bill 
further  states  that,  at  the  time  of  the  death  of  said  Jonathan 
M.  Bryan,  Vina  Bryan  was  the  wife  of  Bryan,  and  did  sur- 
vive him  without  issue,  and  said  Bryan  left  no  descendants; 
that  all  of  the  property  was  community  property,  and  that 
she  thus  acquired  title  to  the  property,  and  so  held  the  same, 
until  the  twenty-ninth  day  of  June,  1887,  when  she  conveyed 
the  same  to  plaintiff,  Thomas  J.  Bryan,  for  a  good  and  valu- 
able consideration.  The  bill  alleges  that  the  price  bid  and 
paid  for  each  respective  piece  of  property  was  an  inferior 
price,  and  less  than  each  was  worth  in  open  market ;  that  of 
all  the  facts  so  alleged  the  defendants,  and  each  of  them,  had 
fuU  notice;  that  the  defendant  D.  H.  Pinney  was  the  judge 
of  the  district  court,  and  acted  as  such  in  all  the  proceedings 
had  in  said  action,  and  was  the  judge  of  said  court  at  the  time 
of  the  assignment  of  the  certificates  of  sale  to  him.  It  is  al- 
leged that  the  premises  are  of  the  value  of  $125,000.  The 
prayer  of  the  biU  is  that  aU  the  proceedings  made  by  the 
district  court  in  the  action  where  M.  W.  Kales  was  plaintiff 
and  M.  W.  Kales  was  administrator  be  annulled,  and  the  sales 
and  certificates  of  sale  be  declared  void,  and  the  different 
parcels  of  the  property  conveyed,  or  attempted  to  be  con- 
veyed, be  decreed  to  have  been  received  with  notice  and  in 
trust  for  Vina  Bryan  and  her  grantee,  this  plaintiff ;  that  it 
be  decreed  that  each  respective  part  be  decreed  to  be  held  in 
trust  for  this  plaintiff,  and  that  each  of  the  defendants  claim- 
ing to  own  any  portion  of  said  land  by  each,  respectively,  do 
convey  to  the  plaintiff ;  that  they  be  enjoined  from  selling  the 
same.  The  defendant  demurred  for  several  causes,  among 
them  that  the  bill  is  insuflScient  to  require  him  to  answer 
thereto.  The  district  court  sustained  the  demurrer,  because 
of  laches  in  not  bringing  this  action  sooner,  allowing  plain- 
tiff to  amend  his  bill  so  as  to  show  that  there  were  no  laches, 
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which  plaintiff  declined  to  do,  and  appealed  to  thia  court  All 
of  this  property  was  sold  at  a  judicial  sale.  The  price  paid  in 
the  aggregate,  as  shown  by  the  bill,  amounted  in  round  num* 
bers  to  $5,000.    It  is  now  alleged  to  be  worth  $125,000. 

It  appears  that  the  grantor  of  plaintiff  stood  by  and  saw 
all  this  property  sold,  and  had  a  right  to  redeem  the  same 
in  six  months  after  the  sale ;  that  her  residence  was  in  Mari- 
copa County,  at  the  death  of  her  husband,  and  its  continu- 
ance will  be  presumed  to  be  there,  the  contrary  not  having 
been  alleged;  that  there  was  no  action  brought  to  set  aside 
the  judgment;  that  from  the  eighth  day  of  November,  1883, 
till  the  ninth  day  of  June,  1887,  nearly  four  years,  she  saw 
the  property  greatly  enhancing  in  value,  saw  it  sold  time  and 
time  again,  then  sells  it  to  the  plaintiff,  who  now  comes  into  a 
court  of  equity  and  asks  a  cancellation  of  all  those  sales. 

If  the  bill  had  shown,  and  which  plaintiff  was  allowed  to 
show,  that  any  disability  existed  on  the  part  of  any  one  hav- 
ing an  interest  in  the  property  at  the  time  of  sale,  we  would 
grant  the  prayer  of  the  bill.  No  such  disability  being  shown, 
can  we  think  of  allowing  the  party  who  has  so  long  slept  upon 
her  rights  to  divest  the  present  owners  of  their  valuable  prop- 
erty? 

It  may  be  argued  that  these  parties  buying  property  which 
had  been  sold  under  a  decree  of  court  should  have  looked  into 
the  validity  of  the  judgment;  that  they,  seeing  an  action  of 
M.  W.  Kales  against  M.  W.  Kales  as  administrator,  should 
have  gone  further,  and  inquired  if  they  were  the  same  per- 
sons. Granting  that, — and  upon  which  we  express  no  opin- 
ion,— equity  requires  that  the  action  in  equity  should  have 
been  sooner  commenced.  It  is  true  that  in  an  action  at  law 
under  the  statute  five  years  to  commence  an  action  is  allowed. 

In  the  case  of  Harwood  v.  Railroad  Co.,  17  Wall.  78,  "Har- 
wood  and  others,  representing  that  they  were  stockholders  in 
the  Cincinnati  and  Chicago  Railroad,  filed  on  the  25th  of 
December,  1865,  a  bill  in  the  district  court  against  the  Air- 
Line  Railroad  Company  and  others,  to  vacate  a  decree  ren- 
dered in  the  same  court  in  the  early  part  of  the  year  1860,  in 
a  suit  by  George  Carlisle  as  trustee  of  a  second  mortgage  on 
the  road  for  the  benefit  of  a  certain  second  issue  of  bonds 
against  the  said  Cincinnati  and  Chicago  Railroad  Company. 
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The  bill  in  the  ease  at  bar  alleged  fraud  and  collusion  in  that 
suit  between  Carlisle  and  his  confederates  and  certain  other 
persons,  lessees  of  the  road,  and  in  its  possession,  and  who 
had  agreed  to  pay  the  interest  on  the  mortgages.  It  alleged 
that  by  the  concurrence  of  these  several  parties  the  road  had 
been  allowed  to  lose  credit,  and  that  the  payment  of  interest 
on  its  second  mortgage  bonds  was  willfully  neglected  in  order 
that  the  property  might  be  sold;  that  this  arrangement  had 
been  carried  out,  and  that  the  road  had  been  sold  and  pur- 
chased in  by  the  conspirators  for  about  $25,000,  when  it  was 
really  worth  $2,000,000  above  a  first  mortgage  of  the  same 
sum  to  which  it  was  subject,  and  that  the  stockholders  in  the 
original  road  were  injured  by  this  collusive  and  fraudulent 
sale.'' 

Let  us  read  a  part  of  the  opinion  of  the  supreme  court,  and 
see  if  it  does  not  exactly  fit  the  case  before  us.  The  court  says : 
**We  are  of  the  opinion,  also,  that  there  has  been  too  great 
delay  in  initiating  this  suit,  and  that  no  sufficient  excuse  is 
given  for  it.  The  sale  was  made  five  years  before  the  com- 
mencement of  this  suit,  and  it  is  fairly  to  be  inferred  from 
the  bill  that  the  plaintiffs  were  aware  of  the  proceedings  as 
they  progressed.  Their  knowledge  of  the  mortgage  sale  is 
expressly  admitted.  The  allegation  of  ignorance  is,  in  gen- 
eral terms,  of  the  fraudulent  acts  and  arrangements.  They 
do  not  allege  when  they  acquired  the  knowledge,  nor  give  a 
satisfactory  reason  why  it  was  not  sooner  obtained.  For 
aught  that  appears,  they  have  slept  upon  their  knowledge  for 
several  years.  Without  reference  to  any  statute  of  limita- 
tions, the  courts  have  adopted  the  principle  that  the  delay 
which  will  defeat  a  recovery  must  depend  upon  the  particular 
circimistances  of  each  case.  This  case  does  not  show  a  suffi- 
cient degree  of  diligence  to  justify  the  overthrow  of  a  decree 
of  foreclosure,  under  which  new  rights  and  interests  must 
necessarily  have  arisen.'*  See,  also,  Diefendorf  v.  House, 
9  How.  Pr.  243 ;  The  Key  City,  14  Wall.  653. 

If  in  any  case  ''the  principle  that  the  delay  which  will  de- 
feat a  recovery"  will  apply,  it  is  the  one  at  bar, — ^the  presence 
of  the  grantor  of  plaintiff,  seeing  improvements  on  the  prop- 
erty; seeing  it  first  gradually  improving  from  year  to  year, 
and  then  daily  enhancing  ia  value,  and,  when  the  ''boom" 
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was  reaching  its  acme,  selling  to  the  plaintiff,  who  seeks  to 
acquire  this  property,  which  sold  at  public  vendue  for  about 
$5,000,  and  is  now  alleged  to  be  worth  $125,000.  To  recover 
in  such  a  case  would  be  manifestly  unjust,  and  should  have 
no  standing  in  a  court  of  equity. 

The  judgment  of  the  district  court  is  aflirmed. 

;Wright,  C.  J.,  and  Barnes,  J.,  concur. 


[Civil  No.  238.    Filed  February  13,  1889.] 
[21  Pac  332.] 

T.  J.  BRYAN,  Plaintiff  and  Appellant,  v.  D.  H.  PINNEY, 
Defendant  and  Appellee. 

1.  Practice— Involuntary  Nonsuit— Bkv.  Stats.  Ariz.  1887,  Par.  764 

— Ck)MP.  liAWS  1877,  Sec.  2586,  Cited. — ^Under  paragraph  764,  Bev. 
Stats.  Ariz.  1887,  providing  that:  "At  any  time  before  the  jury 
has  retired,  the  plaintiff  may  take  a  nonsuit,  but  he  shall  not 
thereby  prejudice  the  right  of  an  adverse  party  to  be  heard  on  his 
own  claim  for  affirmative  relief,"  an  involuntary  nonsuit  cannot  be 
granted. 

2.  United  States  Supreme  Court  Decisions  Binding.— The  supreme 

court  of  this  territory  is  bound  by  the  decisions  of  the  supreme 
court  of  the  United  States,  which  has  appellate  jurisdiction  over 
the  courts  of  this  territory. 

Wright,  C.  J.,  dissenting. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
William  W.  Porter,  Judge.    Reversed. 

Cameron  H.  King,  Goodrich,  Smith,  Street  &  Goodrich,  and 
B.  J.  Edwards,  for  Appellant. 

Baker  &  Campbell,  for  Appellee. 

PORTER,  J. — The  only  question  necessary  to  be  deter- 
mined in  this  case  is  whether  in  this  territory  an  involuntary 
nonsuit  can  be  granted.     By  the  late  Compiled  Laws  (sec. 
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2586)  a  nonsuit  was  granted  (1)  "by  the  plaintiflF  himself 
at  any  time  before  trial,  on  the  payment  of  costs;  .  .  .(5)  by 
the  court  upon  motion  of  the  defendant,  when  upon  trial 
the  plaintiff  fails  to  prove  a  suflScient  case  for  the  jury." 
The  Revised  Statutes  (sec.  764)  provides:  *'At  any  time 
before  the  jury  have  retired  the  plaintiff  may  take  a  nonsuit, 
but  he  shall  not  thereby  prejudice  the  right' of  an  adverse 
party  to  be  heard  on  his  own  claim  for  aflBrmative  relief." 
The  legislature,  having  acted  on  the  same  question,  leaves  out 
clause  5  of  nonsuit  of  Compiled  Laws.  Can  anything  be 
plainer  than  a  denial  of  an  involuntary  nonsuit,  except  where- 
in aflSrmative  relief  was  asked  by  defendant?  The  mode  is 
pointed  out,  and  we  cannot  get  around  it.  Had  there  been 
no  legislation  on  the  subject,  we  would  be  bound  by  the  de- 
cisions of  the  supreme  court  of  the  United  States,  which  has 
appellate  jurisdiction  over  the  courts  of  the  territory.  In 
Castle  V.  Bullard,  23  How.  172,  the  court  says:  ''Circuit 
courts  have  no  power  to  grant  a  peremptory  nonsuit  against 
the  will  of  the  plaintiff.  It  was  expressly  so  held  by  this  court 
in  Elmore  v.  Orymes,  1  Pet.  471,  and  the  same  rule  was  als6 
aflSrmed  in  D^Wolf  v.  Rabaud,  1  Pet.  497.  In  the  case  last 
named  the  defendants  at  the  trial,  after  the  evidence  for  the 
plaintiff  was  closed,  moved  the  court  for  a  nonsuit,  which 
was  denied,  and  the  defendant  excepted,  and  sued  out  a  writ 
of  error;  but  this  court  held  that  the  refusal  to  grant  the 
motion  constituted  no  ground  for  the  reversal  of  the  judg- 
ment ;  remarking,  at  the  same  time,  that  a  nonsuit  cannot  be 
ordered  in  any  case  without  the  consent  and  acquiescence 
of  the  plaintiff."  And  in  Crane  v.  Lessees  of  Morris,  6  Pet. 
609,  on  same  question  of  nonsuit,  say  "that  this  point  was 
no  longer  open  for  controversy."  See,  also,  SUshy  v.  Foote, 
14  How.  222.  It  is  well  to  say  that  on  the  trial  in  the  court 
below,  while  objection  was  made  that  the  nonsuit  was  improp- 
erly granted,  the  attention  of  the  court  was  not  directed  to  the 
existing  statutes  on  the  subject,  nor  were  the  decisions  of 
the  United  States  supreme  court  presented. 

The  judgment  of  the  court  allowing  the  nonsuit  is  reversed. 

BARNES,  J.— I  concur  with  Judge  Porter.     While  the 
granting  of  an  involuntary  nonsuit  may  not  always  be  such 
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an  error  aa  should  cause  a  reversal,  yet  it.  a  case  of  doubt  it 
should.  Defendant  has  a  right  to  such  a  judgment  as  shall 
bar  him,  unless  plaintiff  escape  by  a  voluntary  nonsuit.  "While 
there  is  a  conflict  of  authority  on  this  question,  we  prefer 
to  follow  the  practice  approved  by  the  supreme  court  of  the 
United  States,  which  has  appellate  jurisdiction  over  the  courts 
of  territories,  that  involuntary  nonsuits  be  not  allowed.  El- 
more V.  Chymes,  1  Pet.  469;  D'Wolf  v.  Rabaud,  1  Pet.  476; 
Crane  v.  Lessees  of  Morris,  6  Pet.  598 ;  Castle  v.  BuUard,  23 
How.  172;  Boucicault  v.  Fox,  5  Blatchf.  87,  Fed.  Cas.  No. 
1691 ;  SUsby  v.  Foote,  14  How.  218.  This  rule  also  prevails  in 
England,  and  in  many  of  the  states.  2  Tidd's  Practice,  869; 
Dewar  v.  Purday,  4  Nev.  &  M.  633 ;  Nermnarch  v.  Clay,  14 
East,  239 ;  Watkins  v.  Towers,  2  Term  R.  275 ;  Elworthy  v. 
Bird,  13  Price,  222;  Dickey  v.  Johnson,  13  Ired.  (35  N.  C.) 
450;  Scruggs  v.  Brackin,  4  Yerg.  528;  Hunt  v.  Stewart,  7 
Ala.  525;  Martin  v.  Webh,  5  Ark.  72,  39  Am.  Dec.  363;  HiU 
V.  Biu^ker,  14  Ark.  706 ;  Insurance  Co.  v.  Soulard,  8  Mo.  665 ; 
Wells  V.  Oaty,  8  Mo.  681;  Case  v.  HannaJis,  2  Kan.  490; 
Williams  v.  Port,  9  Ind.  551;  French  v.  Smith,  4  Vt.  363,  24 
Am.  Dec.  616;  CahUl  v.  Kalamazoo  Co.,  2  Doug.  (Mich.)  124, 
43  Am.  Dec.  457;  Lyon  v.  Daniels,  14  Pa.  St.  197;  BaUroad 
Co.  V.  Button  Co.,  24  Conn.  468 ;  Dams  v.  Daivis,  7  Har.  &  J. 
36 ;  Am^s  V.  Sinnott,  4  Scam.  447 ;  Deshler  v.  Beers,  32  IlL 
369,  83  Am.  Dec.  274.  And  the  weight  of  authority  seems  to 
sustain  this  view. 

WEIGHT,  C.  J.,  dissenting. — I  cannot  concur  in  the  views 
of  my  associates  in  this  case.  The  court  in  its  opinion  only 
passes  upon  the  question  of  involuntary  nonsuit.  In  this  dis- 
senting opinion,  however,  I  have  deemed  it  appropriate  to 
consider  the  other  important  questions  in  the  case,  viz.,  the 
propriety  of  the  court's  action  below  in  allowing  defendant 
to  read  the  balance  of  the  probate  record  of  the  administra- 
tion of  the  estate  of  J.  M.  Bryan,  deceased,  without  going  into 
the  evidence  in  chief.  It  is  to  be  observed  in  the  outset  that 
in  neither  of  the  three  bills  of  exceptions  preserved  was  there 
a.  single  exception  saved  as  to  the  rulings  of  the  court  upon 
the  papers,  deeds,  etc.,  offered  by  plaintiff  for  the  sole  purpose, 
as  expressed  at  the  time,  of  deraigning  title  to  a  common 
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source.  This  the  plaintiff  had  the  imdoubted  right  to  do, 
under  chapter  1,  section  3144,  Revised  Statutes,  concerning 
the  **  Trial  of  the  Rights  of  Property. '*  Indeed,  no  objection 
seems  to  have  been  made  by  the  defendants,  and  therefore  no 
right  of  plaintiff  under  said  paragraph  was  thus  far  infringed 
upon.  Without  objection  or  exception,  plaintiff  was  allowed 
to  prove  a  common  source  of  title  emanating  from  one  Che- 
nowth  and  wife;  the  first  link  in  plaintiff's  chain  of  title  being 
the  deed  from  Mrs.  Vina  Brown  (formerly  Bryan),  widow 
and  heir  of  J.  M.  Bryan,  deceased,  and  the  last  link  being 
the  deed  from  said  Chenowth  and  wife  to  said  J.  M. 
Bryan,  deceased.  Now,  all  there  is  of  said  section  3144 
is  that,  after  plaintiff  has  thus  deraigned  title  to  a  com- 
mon source,  the  papers,  etc.,  by  which  the  deraignmenti 
is  made,  are  not  evidence  of  title  in  the  defendant,  un- 
less offered  in  evidence  by  him,  in  which  event  the  plaintiff 
is  not  to  be  debarred  the  right  to  make  any  legal  objections 
to  the  same.  The  defendants,  however,  offered  no  evidence 
of  title,  and  therefore  plaintiff's  rights  under  the  latter  part 
of  said  paragraph  were  unaffected;  so  that  the  right  of  the 
plaintiff  to  offer  the  said  papers  for  the  purpose  of  the  de- 
raignment  only  was  certainly  not  denied  him.  But  plaintiff 
having  in  his  amended  complaint  alleged  the  fact,  and  then 
proven  it  by  the  said  Vina  Brown,  that  said  J.  M.  Bryan  died 
intestate  in  August,  1883;  that  he  had  property,  etc.,  and 
that  she  was  his  widow  and  sole  surviving  heir,  it  was  a  most 
natural  and  reasonable  inquiry  that  seemed  to  suggest  itself 
to  the  mind  of  the  trial  judge,  what  is  the  status  of  that  estate? 
Has  there  been  an  administration!  Were  there  any  debts? 
If  so,  have  they  been  paid  f  Has  the  administrator  rendered 
his  final  account?  Has  there  been  a  final  decree  of  distribu- 
tion? And  has  the  administrator  been  finally  discharged? 
We  can  well  suppose  that  such  queries  most  naturally  sug- 
gested themselves,  especially  in  view  of  paragraph  1463,  sec- 
tion 1,  chapter  26,  Compiled  Laws  1877,  then  in  force.  That 
paragraph  reads:  ''When  any  person  shall  die  seised  of  any 
lands,  tenements,  or  hereditaments,  or  of  any  right  thereto,  or 
entitled  to  any  interest  therein,  in  fee-simple,  or  for  the  life 
of  another,  not  having  lawfully  devised  the  same,  they  shall 
descend,  subject  to  his  debts,"  etc.    These  considerations  be- 
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came  the  more  forcible,  doubtless,  when  it  was  recalled  that 
section  194,  paragraph  1711,  chapter  29,  of  said  laws,  required 
the  administrator  to  take  possession  of  all  the  real  estate,  as 
well  as  the  personal,  of  the  deceased.  That  paragraph  further 
provides  that,  "for  the  purpose  of  bringing  suits  to  quiet  title, 
or  for  partition  of  such  estate,  the  possession  of  the  executors 
or  administrators  shall  be  deemed  the  possession  of  the  heirs 
or  devisees.  Such  possession  by  the  heirs  or  devisees  shall  be 
subject,  however,  to  the  possession  of  the  executor  or  admin- 
istrator, for  all  other  purposes."  One  of  the  most  important 
of  'Hhe  other  purposes*'  is  to  pay  the  debts  of  the  deceased. 
Well,  after  deraigning  title  to  a  common  source,  this  difficulty 
occurred;  and,  to  obviate  it,  plaintiff  oflEered  in  evidence  a 
portion  only  of  the  probate  court  record  of  this  administra- 
tion, viz.,  the  order  granting  letters  of  administration,  and 
that  the  administration  had  been  closed,  and  the  administra- 
tor discharged.  Here  the  defendants  seem  to  have  interposed 
their  first  real  objection;  they  insisting  that,  in  justice  to 
them,  plaintiff  should  be  required  to  produce  the  whole  pro- 
bate record  of  said  administration.  To  this  view  the  court 
yielded  assent,  and  so  ruled,  to  which  ruling  of  the  court  the 
plaintiff  excepted;  and  this  brings  up  for  consideration  the 
first  real  question  in  this  case.  It  must  be  borne  in  mind  that, 
upon  the  refusal  of  plaintiff  to  introduce  the  whole  record, 
the  court  permitted  defendant  to  read  the  balance  of  it,  with- 
out going  into  their  own  evidence.  Was  this  error?  We  are 
clearly  of  the  opinion  that  it  was  not.  The  rule  is  an  old  and 
well-established  one  that,  where  the  plaintiff  introduces  a 
portion  of  a  record,  the  defendant,  on  demand  and  for  pur- 
poses of  explanation,  is  entitled  to  have  read  all  the  remaining 
portions  thereof  that  are  pertinent,  at  least,  immediately  and 
before  the  intervention  of  other  evidence,  and  vice  versa,  in 
order  that  the  court  can  consider  and  properly  construe  the 
whole  record.  The  reason  of  the  rule  is  apparent.  The  por- 
tions not  read  may,  and  often  do,  elucidate  the  portions  read. 
Mr.  Greenleaf,  in  his  treatise  on  Evidence  (vol.  1,  14th  ed., 
sec.  511),  quotes  from  Chief  Baron  Comyns,  in  which,  con- 
cerning this  rule,  he  says :  **The  whole  record  which  concerns 
the  matter  in  question  ought  to  be  produced.*'  Phillips  on 
Evidence   (vol.  2)   lays  down  the  same  rule.     And  in  the 
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supreme  court  of  the  United  States,  in  OreerUeaf's  Lessee  v. 
Birth,  5  Pet.  132,  Mr.  Justice  Story  distinctly  recognizes  the 
rule,  and  says:  ''We  must  take  these  proceedings,  if  at  all, 
[referring  to  certain  proceedings  in  bankruptcy,]  together. 
...  It  is  not  competent  for  a  party  to  insist  upon  the  effect 
of  one  part  of  the  papers  constituting  his  own  evidence,  with- 
out giving  the  other  party  the  benefit  of  the  other  facts  con- 
tained in  the  same  papers."  Nor  have  the  state  supreme 
courts  varied  from  this  rule.  In  Eargis  v.  Morse,  7  Kan.  415, 
Mr.  Justice  Brewer  says:  **A  party  may  not  introduce  part 
of  a  record,  and,  relying  on  presumptions,  withhold  the  re- 
mainder." And  in  Ogden  v.  Walters,  12  Kan.  284,  the 
supreme  court  of  that  state  reiterates  the  doctrine,  and  says: 
**As  a  general  rule,  where  a  party  relies  upon  a  record  as 
proof,  he  must  introduce  the  whole  of  it ;  and,  if  he  does  not 
do  so,  the  presumptions  from  silence  or  absence  will  be  against 
him,  and  not  in  his  favor."  And  in  Towne  v.  MUner,  Chief 
Justice  Horton,  of  that  state,  enunciates  the  same  doctrine. 
See  31  Kan.  207,  1  Pac.  613.  In  Thayer  v.  McOee,  20  Mich. 
195,  Mr.  Justice  Christiancy  said:  **The  plaintiff  having 
himself  introduced  the  enrollment  of  the  decree  and  proceed- 
ings, which,  by  the  statute,  constituted  collectively  the  record 
of  the  chancery  cause,  and  the  plaintiff  having  read  a  portion 
of  the  papers  constituting  that  record,  the  whole  was  in  evi- 
dence, and  the  defendants  had  the  right  to  read  any  other 
portion.  .  .  .  The  defendants  had  a  right  to  use  any  such 
evidence  for  the  purpose  of  explaining  or  construing  the 
decree."  And  in  Piatt  v.  Stewart,  10  Mich.  260,  the  same  dis- 
tinguished jurist  said:  ''The  defendants  claimed  through 
the  proceedings,  and  it  was  for  them  to  put  in  evidence,  if 
not  absolutely  every  paper  in  the  enrolled  record,  at  least  all 
which  had  any  bearing  upon  the  question  whether  the  pro- 
ceedings, as  a  whole,  had  divested  the  title  of  Whitehouse; 
for  the  question  was  not  simply  upon  the  independent  effect 
of  each  separate  paper  constituting  the  record,  but  upon  the 
joint  effect  of  all  taken  together.  The  effect  of  one  paper,  or 
part  of  the  record,  might  modify  that  of  another.  The  de- 
fendants could  not  select  such  as  might  operate  in  their  favor, 
and  throw  upon  the  plaintiff  the  proof  of  those  parts  which 
might  operate  against  them.    The  latter,  as  well  as  the  former, 
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must  be  treated  as  a  necessary  part  of  the  defendant's  evi- 
dence." Mutatis  mutandis,  one  might  suppose  he  was  speak- 
ing of  the  case  at  the  bar.  See,  also,  Lee  v.  Lee,  21  Mo.  531, 
64  Am.  Dec.  247,  and  Spanagel  v.  Dellinger,  38  Cal.  278. 

Hence  we  are  unable  to  see  that  the  court  below  committed 
any  error  in  allowing  the  defendants,  upon  refusal  of  the 
plaintiff  to  do  so,  to  read  the  balance  of  the  probate  record, 
without  going  into  their  own  evidence.  The  action  of  the 
court  involved  a  question  which,  we  think,  is  a  good  example, 
and  well  illustrates  the  rule  we  have  just  been  considering. 
The  portions  of  the  probate  record  read  by  the  plaintiff  showed 
that  there  had  been  an  administration  of  the  estate  of  J.  M. 
Bryan,  deceased,  and  that  that  administratioii  had  been  closed ; 
but,  while  that  was  true,  the  balance  of  the  record  showed 
that  there  were  still  about  eleven  thousand  dollars  of  the 
debts  allowed  against  the  estate  remaining  unpaid.  This 
being  true,  was  not  and  is  not  the  property  conveyed  by  the 
widow  and  heir  of  J.  M.  Bryan,  deceased,  to  the  plaintiflF 
herein,  subject  to  the  payment  of  these  debts!  Are  not  the 
rights  of  the  creditors  represented  by  these  debts  paramount 
to  the  rights  of  the  heir  or  her  vendee  !  Did  not  this  property 
descend  to  the  heir,  subject  to  the  payment  of  the  debts  of 
the  intestate?  In  law,  was  not  this  a  condition  precedent  to 
the  inheritance  f  It  will  not  do  to  say  the  heir  or  her  grantee 
can  maintain  this  action,  forsooth,  because  at  the  time  the 
suit  was  instituted,  although  there  was  a  large  amount  of 
unpaid  debts  owing  by  the  estate,  there  was  no  acting  admin- 
istrator; for  any  one  of  the  creditors  could  have  letters  of 
administration  taken  out  anew,  and  thereby  defeat  the  action, 
their  rights  being  paramount  to  those  of  the  heir  or  her 
grantee ;  and  therefore  such  administration  would  take  prece- 
dence, entitling  the  administrator  to  the  possession  of  the 
realty  belonging  to  the  estate.  The  true  theory  on  this  sub- 
ject, we  think,  is,  as  was  said  by  the  United  States  supreme 
court  in  Meeks  v.  Olpherts,  that  no  right  of  action  exists  in 
the  heir  until  the  order  of  distribution.  See  100  U.  S.  564. 
It  may  be  answered,  there  could  be  or  need  be  no  order  of 
distribution,  unless  there  was  something  to  distribute,  but, 
in  that  event,  how  could  there  be  any  estate  to  sue  for?  Of 
course,  there  might  be  instances  of  inattention  and  inexcusable 
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neglect  on  the  part  of  the  administrator  that  would  justify 
the  intervention  of  the  heir,  and  might  warrant  the  court  in 
tolerating,  for  the  benefit  of  the  estate,  the  suit  in  the  name 
of  the  heir.  Even  then,  however,  the  heir  could  only  main- 
tain possession  for  and  instead  of  the  administrator,  and  the 
property  thus  recovered  would  be  subject  to  the  payment  of 
the  debts  of  the  estate.  But  it  may  be  further  answered  that, 
in  this  case,  there  was  no  administrator,  he  having  been  by 
order  of  the  probate  court  discharged ;  but,  upon  the  discovery 
of  this  additional  property  belonging  to  the  estate,  as  the 
estate  is  still  heavily  indebted,  could  not  and  would  not  the 
creditors  procure  further  administration,  and,  the  rights  of 
the  creditors  supervening  those  of  the  heir,  would  they  not  be 
paramount? 

Our  probate  law,  as  well  as  that  of  California,  much  re- 
sembles the  probate  law  of  Texas.  The  decisions  of  the 
supreme  court  of  Texas,  therefore,  defining  the  rights  of  heirs, 
the  rights  of  creditors,  and  of  administrators,  under  her  pro- 
bate law,  should  have  much  weight  in  determining  questions 
like  the  one  before  us.  In  Giddings  v.  Steele,  28  Tex.  748, 
91  Am.  Dec.  336,  in  which  plaintiff  sued  not  as  the  grantee  of 
the  heir,  but  as  the  sole  heir  of  William  H.  Steele,  and  claimed 
to  be  the  absolute  owner  of  the  land  sued  for,  the  court  says: 
**When  there  are  creditors,  or  an  administrator  of  the  estate, 
the  heirs  should  not  be  permitted  to  sue  for  and  recover  prop- 
erty of  the  estate  in  their  own  right,  and  hold  it  against  the 
administrator  and  the  creditors,  and  thus  effect  a  partition  of 
the  estate,  in  whole  or  part,  without  satisfying  the  debts 
against  the  estate.  It  would  seem  to  be  a  safe  rule  not  to 
permit  the  heirs  to  recover  property  by  suit  in  their  own 
right,  unless  they  make  it  appear  that  the  administration 
has  been  closed,  or  that  the  condition  of  the  estate  is  equiva- 
lent to  that,  by  showing  there  is  no  administrator  ap- 
pointed or  acting,  and  that  there  are  no  debts  against  the 
estate.'*  It  should  be  noted  that  this  decision  goes  to  the 
extent  that,  as  a  condition  precedent  to  the  right  of  the 
heir  to  maintain  the  action,  there  must  not  only  be  no  ad- 
ministrator, but  there  must  be  no  debts  unpaid.  The  legiti- 
mate evidence  afforded  by  the  probate  record  of  the  admin- 
istration in  this  case  showed  the  utter  insolvency  of  J.  M. 
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Bryan's  estate  to  the  large  amount  of  over  $11,000.  Now,  to 
claim  that  it  is  not  insolvent,  but  that  a  large  and  valuable 
estate  in  realty  has  descended  to  the  heir,  through  the  channel 
of  this  self -same  administration  of  said  estate, — and  certainly 
it  will  not  be  claimed  that  it  could  descend  through  any  other 
channel, — ^presents  to  us  a  glaring  solecism.  Nor  is  the  sole- 
cism lessened  by  the  pretension  that  the  widow  and  heir  of  the 
intestate  in  this  case  could  and  has  legitimately  and  right- 
fully conveyed  the  title  to  this  valuable  estate,  belonging  to 
an  insolvent  estate,  to  the  plaintiff.  The  estate  could  not  be 
solvent  and  insolvent,  the  debts  could  not  be  paid  and  unpaid, 
at  the  same  time.  Probate  courts  move  in  spheres  of  equity. 
The  great  purpose  of  administration  is,  primarily,  to  pay  off 
the  debts  of  the  intestate,  that  the  heirs  may  come  to  their 
inheritance.  Within  these  equitable  spheres,  the  heirs  have 
no  right  to  the  inheritance  till  the  debts  are  paid.  Techni- 
cally, it  is  true,  the  estate  descends  to  and  vests  in  the  heir; 
but,  within  these  equitable  probate  spheres,  it  is  everywhere 
and  always  subject,  as  a  condition  precedent,  to  the  payment 
of  the  intestate's  debts.  How  is  it,  then,  that  the  heir  can 
claim  the  estate  till  the  debts  are  paid?  We  cannot  yield  as- 
sent, therefore,  to  the  conclusion  that  the  plaintiff  made  out 
a  prima  facie  case. 

At  this  stage  of  the  proceedings  the  court,  on  motion  of  the 
defendant  and  against  plaintiff's  consent,  nonsuited  him;  and 
this  brings  us  to  a  consideration  of  the  next  important  ques- 
tion in  this  case,  viz.,  have  the  district  courts  of  this  territory 
power  to  grant  involuntary  nonsuits,  where  it  shall  be  judi- 
cially determined  that  there  is  no  evidence  to  warrant  the 
verdict  of  a  jury  1  This  question  is  an  important  one,  for  the 
reason  that  its  determination  settles  an  important  and  eco- 
nomic question  of  practice  in  this  territory  till  overruled.  If 
the  court  had  this  power,  we  do  not  doubt  it  was  rightly  exer- 
cised in  this  case.  The  majority  of  the  court,  in  their  opin- 
ion herein,  deny  the  power,  on  the  ground  that  we  ought  to 
follow  the  rule  on  this  subject  as  established  by  the  United 
States  supreme  court ;  and  the  supreme  court  of  New  Mexico, 
in  Herreras  v.  Chaves,  2  N.  Mex.  86,  hold  to  a  similar  view, 
even  going  further ;  for  Mr.  Justice  Bristol,  in  delivering  the 
opinion  of  the  court,  says:  '*But,  whatever  may  be  the  pre- 
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ponderance  of  authority  among  the  different  states  in  favor 
of  recognizing  and  exercising  this  judicial  authority,  we  are 
constrained  to  regard  the  decisions  of  the  United  States  su- 
preme court  as  conclusive,  if  they  cover  the  case  before  us; 
the  reason  being  that  an  appeal  or  writ  of  error  lies  from 
the  final  decrees  or  judgments  of  the  supreme  court  of  a  terri- 
tory directly  to  the  United  States  supreme  court."  In  other 
words,  this  authority  holds  that  the  decisions  of  the  United 
States  supreme  court  in  all  cases  are  binding  and  conclusive 
upon  this  court.  We  deny  the  proposition,  and  contend  that 
in  no  cases,  except  where  federal  questions  are  involved,  are 
those  decisions  necessarily  binding  or  conclusive  upon  us. 
True,  in  certain  contingencies,  appeals  or  writs  of  error  do  lie 
from  the  territorial  supreme  courts  to  the  United  States  su- 
preme court ;  but  does  it  follow  that  that  court  would  hold  that 
the  rulings  and  decisions  of  territorial  supreme  courts,  upon 
the  laws  and  statutes  of  the  territories  and  rules  of  local  p'rac- 
tice,  should  conform  invariably  to  the  rulings  and  decisions 
of  that  court?  On  the  contrary,  will  not  the  supreme  court 
of  the  United  States  adopt  the  interpretation  put  upon  the 
territorial  laws,  and  conform  to  the  rules  of  practice  estab- 
lished, by  the  supreme  courts  of  the  territories  H  Will  it  con- 
travene these  rules  of  practice,  affecting  only  territorial 
questions  and  litigation,  simply  because  they  do  not  conform  to 
its  rules  of  practice,  affecting  federal  questions  and  litigation? 
Does  it  not  in  all  matters,  except  where  federal  questions  are 
involved,  extend  the  same  considerations  for,  and  conformity 
to,  the  decisions  of  the  supreme  courts  of  the  territories,  in- 
volving territorial  litigation,  as  to  those  of  the  state  supreme 
courts,  involving  state  litigation,  except,  forsooth,  it  be  where 
the  organic  act  or  some  act  of  Congress  has  placed  a  limitation 
upon  the  territorial  judiciary!  Does  it  not  defer  and  conform 
to  the  rulings  of  the  state  supreme  courts  upon  state  questions 
and  statutes?  Has  it  ever  undertaken  to  indicate  to  the  states 
or  the  territories  a  code  or  system  of  practice  ?  Therefore  will 
the  federal  supreme  court,  in  passing  upon  our  decisions, 
adopt  the  rule  of  practice  established  by  the  supreme  court 
of  Arizona,  upon  the  question  of  granting  involuntary  non- 
suits, or  will  it  inject  its  own  rule  on  that  subject  into  our 
fiiystem?    It  seems  to  ns  this  question  can  admit  of  but  one 
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answer.  In  the  case  of  Sweeney  v.  Lomme,  22  WalL  213,  (a 
case  that  went  up  from  the  territory  of  Montana,)  Mr.  Justice 
Miller,  speaking  for  the  United  States  supreme  court,  said: 
"Without  expressing  any  opinion  of  our  own  on  the  question, 
we  hold  that,  as  it  is  one  which  arises  under  their  own  Code 
of  Practice,  we  should,  in  this  conflict  of  authority,  adopt  the 
ruling  of  the  supreme  court  of  Montana  in  the  consideration 
of  it."  Now,  it  is  true,  by  the  sixth  section  of  the  judiciary 
act  of  1789,  the  supreme  court  of  the  United  States  can  make 
rules  of  practice  for  the  district  and  circuit  courts  of  the  Uni- 
ted States,  which  ordinarily  would  be  conclusive  upon  them ; 
but  it  is  now  no  longer  an  open  question,  that  territorial,  dis- 
trict, or  supreme  courts  are  not  United  States  courts,  in  the 
sense  of  the  constitution.  **They  are  not  constitutional  courts, 
in  which  the  judicial  power  conferred  by  the  constitution  on 
the  general  government  can  be  deposited."  The  jurisdiction 
which  territorial  courts  exercise  is  no  part  of  the  vast  judicial 
power  of  the  general  government,  except  so  far  as  the  organic 
act  of  the  territory,  and  the  other  acts  of  Congress  relating 
thereto,  may  have  extended  this  jurisdictional  power.  These 
courts,  then,  do  not  come  within  the  purview  of  the  provisions 
of  the  judiciary  act  of  1789,  for  at  that  time  there  were  no 
territories.  The  supreme  and  district  courts  of  this  territory 
are  simply  its  legislative  courts,  created  by  virtue  of  its  or- 
ganic act,  which  came  from  that  power  vested  in  Congress  to 
make  all  needful  rules  and  regulations  for  the  territories  of 
the  United  States.  The  policy  of  the  government  is,  and  has 
ever  been,  to  allow  the  largest  latitude  of  local  self-govern- 
ment to  the  territories  compatible  with  the  federal  constitu- 
tion and  the  laws  of  Congress,  and  to  clothe,  by  the  organic 
act,  each  territorial  government  with  the  essential  habiliments 
of  sovereignty ;  this  being  in  line  with  the  genius  of  our  gov- 
ernment. Under  this  benign  policy,  each  territory  is  allowed 
to  build  up  a  system  of  practice  and  judicature  peculiar  to  its 
conditions.  And  we  apprehend  that  the  decisions  of  the  su- 
preme courts  of  the  territories  within  proper  spheres,  inter- 
preting the  laws  of  the  local  governments,  and  establishing 
rules  of  legal  practice  therein,  will  receive  from  the  United 
States  supreme  court  similar  recognition  to  those  of  state 
supreme  courts  upon  state  laws  and  practice.    True,  in  the  one 
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there  might  not  be  jurisdiction ;  in  the  other,  there  would  be ; 
but  this  difference  in  judicial  attitude  would  certainly  super- 
induce no  distinction  in  the  line  and  policy  of  federal  decision. 
Ours  is  a  dual  system  of  government,  compassing  national  and 
local  sovereignty;  and,  while  the  territories  do  not  possess 
some  elements  of  sovereignty  which  belong  to  the  states,  yet, 
to  the  extent  of  legislating  upon  all  rightful  subjects  of  legis- 
lation, and  administering  their  own  laws,  they  are  sovereign; 
and  while,  even  within  this  sphere,  Congress  might  invade 
their  sovereignty  and  annul  their  laws,  it  has  never  yet  done 
80.  Their  supreme  and  district  courts  possess  chancery  and 
common-law  jurisdiction,  and  to  these  tribunals  the  United 
States  supreme  court  will  look  for  the  construction  of  terri- 
torial laws,  guided  by  and  conforming  to  the  systems  of  prac- 
tice established  in  the  territories,  respectively.  Therefore  the 
federal  supreme  court  will  not  undertake  to  say  how  the  judi- 
cial power  of  these  territorial  tribunals  shall  be  exercised, 
when  the  exercise  of  that  power  does  not  impinge  upon  fed- 
eral questions. 

Now,  does  the  granting  of  an  involuntary  nonsuit  involve  a 
federal  question?  Certainly  not.  It  involves  simply  a  ques- 
tion of  local  practice,  and,  maybe,  the  interpretation  of  a 
territorial  statute.  Will  it  be  contended  that  the  United 
States  supreme  court  holds,  or  has  ever  held,  that  its  rules 
of  practice  are  obligatory  upon  the  territorial  courts?  Has  it 
ever  undertaken  to  establish  a  system  of  judicial  practice  for 
the  territories  at  variance  with  the  systems  established  by  their 
supreme  courts?  Of  course  the  decisions  of  that  lofty  tribunal 
upon  all  federal  questions — questions  affecting  the  laws  or 
constitution  of  the  United  States — are  conclusive  and  su- 
preme; but  will  it  go,  has  it  ever  gone,  any  further?  There- 
fore we  do  not  think  the  supreme  court  of  New  Mexico  in  the 
Chaves  case  was  concluded  by  the  decision  of  the  United  States 
supreme  court  in  Elmore  v.  Orymes,  (see  1  Pet.  469,)  be- 
cause no  federal  question  was  involved.  The  question  in  the 
Chaves  case  was  the  identical  question  involved  here, — ^that  of 
granting  an  involuntary  nonsuit;  and  it  is  well  settled  that 
this  is  purely  a  question  of  law,  involving  a  judicial  deter- 
mination of  the  question  as  to  whether  there  is  any  evidence 
to  warrant  the  verdict  of  a  jury;  and,  as  it  is  equally  well 
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settled  that  this  does  not  invade  the  constitutional  right  of 
trial  by  jury,  there  could  not,  therefore,  have  been  any  federal 
question  involved.  At  most,  the  decision  in  the  Grymes  case 
and  similar  decisions  have  only  established  the  rule  of  prac- 
tice to  be  against  allowing  involuntary  nonsuits  in  federal 
courts,  and  we  have  already  seen  that  ours  are  not  federal 
courts.  Besides,  federal  courts  are  not  common-law  courts. 
They  derive  their  vast  powers  from  the  constitution  and  the 
statutes  and  the  boundless  domain  of  equity.  Involuntary 
nonsuit  had  its  origin  in  the  common  law.  This  is  possibly  the 
reason  that  in  federal  courts  involuntary  nonsuits  do  not 
obtain.  There  is  nothing  in  federal  jurisprudence  nor  federal 
legislation  requiring  the  subserviency  of  territorial  courts. 
In  a  great  opinion,  {Franklin  v.  Kelley,  2  Neb.  84,)  deliv- 
ered by  Chief  Justice  Mason  of  the  supreme  court  of  Ne- 
braska in  1872,  combating  the  idea  that  state  courts  were 
bound  by  federal  courts  except  where  federal  questions  were 
involved,  this  language  is  used:  **In  these  days  of  federal 
absorption  and  state  subserviency,  this  idea  is  likely  to  re- 
ceive a  too  ready  assent.  .  •  .  The  peer  of  this  court  is  the 
supreme  court  of  the  United  States.  Its  decisions  upon  ques- 
tions arising  out  of  the  federal  constitution  and  federal  stat- 
utes are  binding  on  us ;  but  so,  on  the  other  hand,  our  decisions 
upon  questions  arising  out  of  our  state  constitution  and  our 
state  statutes  are  binding  upon  it.  At  the  same  time,  upon 
that  wide  domain  which  is  presented  by  general  jurispru- 
dence, the  federal  supreme  court  and  the  state  supreme  court 
hold  an  equal  and  divided  jurisdiction.  Our  opinions  are 
not  binding  upon  it,  nor  its  opinions  upon  Us."  We  will  not 
forget,  however,  that  the  decisions  of  the  federal  supreme 
court  upon  all  questions  are  of  the  most  exalted  authority, 
and  should  and  will  be  received  with  the  greatest  respect, 
and  even  reverence,  and  given  the  most  careful  considera- 
tion. Our  conclusion,  however,  is  that,  in  passing  upon  the 
question  as  to  the  power  of  the  court  below  to  grant  an  in- 
voluntary nonsuit,  this  court  is  not  concluded  by  the  decisions 
of  the  federal  supreme  court  upon  similar  questions ;  it  being 
merely  a  question  of  practice  in  the  respective  jurisdictions. 
Indeed,  we  are  constrained  to  hold  that,  as  the  great  bulk  of 
well-considered  American  decisions  and  the  positive  prepon- 
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derance  of  reason  favor  the  doctrine,  this  power  was  inherent 
in  the  court.  The  decisions  of  the  state  supreme  courts  in  favor 
of  this  practice  are  simply  innumerable,  and  it  is  not  neces- 
sary to  refer  to  them.  No  good  reason  has  ever  been  given 
why  this  power  should  not,  in  proper  cases,  be  exercised  by 
the  courts,  while  there  are  many  and  unanswerable  reasons 
why  it  should  be.  In  Elmore  v.  Orymes,  the  dissenting  opin- 
ion of  Mr.  Justice  Johnson,  fortified  as  it  was  by  the  weight 
of  authority,  both  in  this  country  and  in  England,  has  never 
been  answered.  Indeed,  is  it  not  unanswerable  t  Why  should 
not  this  power  belong  to  the  court  t  What  good  reason  is  there 
for  incurring  the  additional  expenses  of  a  new  trial,  when  the 
isame  purpose  would  be  subserved  by  a  nonsuit?  Is  it  not  a 
distinction  without  a  difference  to  say  that  a  defendant  may 
demur  to  the  evidence,  and  have  his  demurrer  sustained,  and 
yet  he  cannot  move  to  nonsuit  the  plaintiff  t  In  other  words, 
that  the  court  has  power  to  sustain  a  demurrer  to  the  evi- 
dence, but  cannot  grant  a  nonsuit  in  invitumf  That  the  judge 
cannot  tell  the  plaintiff,  although  he  may  tell  the  jury,  that, 
in  law,  he  (plaintiff)  cannot  recover  t  To  us,  this  is  the  dif- 
ference between  tweedle-dum  and  tweedle-dee.  One  of  the 
glories  of  the  jury  system  is  that  there  is  wisdom  in  the  council 
of  many,  but  the  practical  knowledge  of  this  council  should 
be  enlightened  and  guided  by  law.  Why  have  the  jury  de- 
liberate in  the  solution  of  a  question  of  fact,  and  bring  in  a 
verdict,  if,  by  reason  of  the  law,  its  action  is  to  be  a  nullity  t 
Why  is  it  not  in  accordance  with  reason  that  the  judge  should 
determine  this  question  of  law  beforehand?  An  eminent  law 
writer  and  jurist  has  said,  with  reference  to  the  province  of 
the  grand  jury,  that  in  many  cases  it  is  a  judicial  White 
Friars,  **  whose  privilege  of  sanctuary  is  pernicious  to  the 
best  interests  of  society";  and  with  equal  pertinency  these 
remarks  might  often  be  applied  to  the  province  of  the  trial 
jury,  for  under  both  '*the  number  of  new  trials,  of  frivolous 
appeals,  and  the  consequent  delays  of  justice  have  become  an 
absolute  reproach  to  the  law."  In  Pratt  v.  Hull,  13  Johns. 
334,  it  seems  to  us  the  supreme  court  of  New  York  has  put 
this  question  beyond  cavil.  It  says:  '*The  answer  to  this 
abstract  question  cannot  admit  of  a  doubt.  This  must  be  a 
power  vested  in  the  court.    It  results  necessarily  from  their 
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being  made  the  judges  of  the  law  of  the  case,  when  no  facts 
are  in  dispute.  ...  It  was  a  pure  question  of  law  whether, 
under  a  given  state  of  facts,  the  plaintiflE  was  in  law  entitled 
to  recover;  and,  unless  this  was  a  question  for  the  court, 
there  is  no  meaning  in  what  has  been  considered  a  salutary 
rule  in  our  courts  of  justice,  that  to  the  questions  of  law  the 
judges  are  to  respond,  and  to  questions  of  fact,  the  jury." 
This  question  is  both  interesting  and  important,  not  only  to 
the  courts  of  this  territory,  but  to  the  bar  and  litigants.  We 
are  establishing  a  rule  of  practice,— K)ne  that  on  its  affirma- 
tive side  has  the  elements  of  economy  in  it.  One  of  the  de- 
mands of  the  hour  is,  how  to  economize  in  the  administration 
of  our  laws;  and,  as  reason  and  common  sense  strongly  sup- 
port this  rule,  we  think  it  would  be  judicious  to  incorporate  it 
into  our  system  of  practice.  Hence  we  are  of  the  opinion  that 
the  judgment  of  the  district  court  should  be  affirmed. 


[Civil  No.  253.    Filed  February  13,  1889.] 
[20  Pac.  607.] 

T.  L.  STILES,  Assignee,  Defendant  and  Appellant,  v.  M.  G. 
SAMANIEGO,  PlaintiflE  and  Appellee. 

1.  Corporations— Creditor's   Bill— Stockholders— Unpaid   Subscrip- 

tions— Pleadings.— A.  complaint  which  alleges  the  recovery  of  cer- 
tain judgments  against  a  corporation  while  the  subscriptions  of 
H.  and  T.  were  vital  and  unpaid,  and  that  execution  thereon  against 
its  property  had  been  returned  nuUa  bona,  states  a  sufficient  cause 
of  action  in  that  connection  to  reveal  the  liability  of  H.  and  T.  and 
hence  the  assignee  of  their  estates. 

2.  Pleading— Nonjoinder— Waiver— COMP.  Laws  Ariz.,  Chap.  48,  Ssa 

40,  p.  415,  Cited.— The  objection  that  there  was  a  nonjoinder  of  a 
necessary  party  should  be  taken  either  by  a  demurrer  or  an  answer, 
and,  this  not  having  been  done,  that  objection  must  be  deemed 
waived.    Statute,  supra. 

8.  Assignment  for  Benefit  op  Creditors— Creditors— Lien-Assign- 
or's Interest  Terminated— Necessary  Parties- Creditor's  Bill. 
—By  virtue  of  an  assignment  every  bona  fide  creditor  of  the  as- 
signor has,  in  equity,  a  quasi  lien  upon  the  estate  assigned,  pro  rata 
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of  his  debt,  as  was  collectible  under  the  terms  of  the  assignment. 
The  assignment  being  general  for  the  benefit  of  creditors,  the 
assignors  being  insolvent,  ceased  by  virtue  of  the  assignment  to  have 
any  farther  interest  in  the  estate  assigned,  for  by  its  terms,  if  there 
was  any  estate  remaining,  after  paying  the  individual  debts  of  the 
assignors,  it  was  to  be  applied  to  liquidating  the  partnership  debts 
of  the  firm  of  H.  &  Go.  Therefore  H.  and  T.,  assignors,  were  not 
necessary  parties. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima. 
William  H.  Barnes,  Judge.    Generally  affirmed. 

The  facts  are  stated  in  the  opinion. 

J.  A.  Anderson,  and  Haynes  &  Mitchell,  for  Appellants. 

The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  nor  the  findings  facts  sufficient  to  warrant  a 
decree. 

Nothing  is  stated  or  found  which  would  authorize  any 
judgment  against  the  assignee.  An  assignee  may  be  com- 
pelled in  equity  to  distribute  the  trust  fund  among  the  credi- 
tors, but  in  the  absence  of  a  statute  providing  a  method  of 
proving  a  debt,  he  cannot  be  sued  for  that  purpose  without 
joining  his  assignor.  There  is  not  a  mere  nonjoinder  of  a 
necessary  party,  but  a  total  failure  to  state  a  cause  of  action 
against  the  party  sued.  The  complaint  shows  that  no  in- 
debtedness existed  in  favor  of  the  plaintiff  or  his  assignors, 
either  immediate  or  remote,  against  Toole  or  Hudson  at  the 
time  of  the  assignment  by  them  to  defendant  Stiles,  nor  until 
the  return  of  the  execution  against  the  railroad  company, 
nulla  bona,  nearly  three  years  after  the  assignment. 

The  complaint  alleges  that  "Hudson  and  Toole  being  insol- 
vent on  the  ninth  day  of  May,  1884,  made  a  general  assign- 
ment for  the  benefit  of  their  creditors,^'  This  assignment 
inured  to  the  benefit  of  those  only  who  were  creditors,  and 
the  property  and  assets  assigned  can  be  applied  only  to  the 
payment  of  debts  then  existing.  Railroad  Co,  v.  Bumside,  5 
Exch.  129;  Burrill  on  Assessments,  p.  647,  sec.  427  (4th  ed). 

A  debt  is  *'a  sum  of  money  due  by  certain  and  express 
agreement."    "The  distinguishing  and  necessary  feature  is, 
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that  a  fixed  and  specific  quantity  is  owing,  and  no  future 
valuation  is  necessary  to  settle  it."  Bouvier's  Law  Diction- 
ary, title  **Debt.'' 

A  subscription  for  railway  shares  does  not  create  a  debt 
within  the  meaning  of  the  bankrupt  law,  or  law  relating  to 
assignments,  until  calls  are  made,  and  the  bankrupt  or  as- 
signor is  liable  for  calls  made  after  the  assignment,  and  the 
assignee  is  not.  Railroad  Co.  v.  Bumside,  5  Exch.  129; 
American  File  Co.  v.  Oarrett,  110  U.  S.  288,  4  Sup.  Ct.  Rep. 
90 ;  Burrill  on  Assessments,  p.  647. 

No  action  can  be  maintained  against  Stiles  upon  the  sub- 
scription of  Hudson  or  Toole  to  compel  the  payment  of  any 
part  thereof,  because  these  subscriptions  did  not  pass  to  him 
by  the  assignment,  and  hd  is  not  the  owner  of  them  either 
as  trustee  or  otherwise.  Laws  of  Arizona  1879,  p.  91,  sees. 
11  and  12;  Midland  6.  W.  Ry.  v.  Gordon,  16  Mees  &  W. 
804. 

Neither  the  railroad  company  nor  its  creditor,  the  plain- 
tiff, have  any  lien  upon  the  assets  of  either  Hudson  or  Toole's 
estate.  This  proceeding  is  therefore  not  in  rem,  and  the  pres- 
ence of  Toole  and  Hudson  as  defendants,  is  essential;  for  if 
the  decree  in  this  case  would  not  be  valid  against  them  per- 
sonally, if  they  should  return  to  this  territory,  it  cannot  be 
valid  against  their  assignee. 

Jeffords  &  Franklin,  for  Appellee. 

When  Toole  and  Hudson  subscribed  to  the  capital  stock  of 
the  Tucson  and  Gulf  of  California  Railroad  Company  they 
became  debtors  of  the  corporation  to  the  amount  of  the  sub- 
scription, $10,000  each.  This  was  in  1882.  On  May  8,  1884, 
the  date  of  their  assignment  to  T.  L.  Stiles,  this  subscription 
was  still  unpaid.  It  was  a  debt  due  from  them  to  the  corpo- 
ration ;  it  was  one  of  the  debts  for  the  payment  of  which  they 
assigned  their  property  to  T.  L.  Stiles;  for,  as  said  by  the 
supreme  court  of  the  United  States,  '*by  his  subscription 
each  subscriber  becomes  a  several  debtor  to  the  company,  as 
much  so  as  if  he  had  given  his  promissory  note  for  the  amount 
of  his  subscription.''  Hatch  v.  Dana,  101  U.  S.  205-215. 
And  again:  '*It  cannot  be  doubted  that  one  who  has  become 
bound  as  a  subscriber  to  the  capital  stock  of  a  corporation 
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must  pay  his  subscription  if  required  to  pay  the  obligations 
of  the  corporation.  .  .  .  After  having  bound  himself  to  con- 
tribute, he  cannot  be  discharged  from  the  obligation  he  has 
assumed  until  the  contribution  has  actually  been  made,  or  the 
obligation  in  some  lawful  way  extinguished.''  Hawley  v. 
Upton,  102  U.  S.  314. 

The  debt  of  Hudson  and  Toole  was  a  debt  due  from  them  to 
the  corporation,  and  it  was  the  duty  of  Mr.  Stiles  to  pay  that 
debt,  as  well  as  other  debts,  when  called  on,  to  extent  of  the 
assigned  property. 

The  railroad  company  is  indebted  to  the  plaintiff,  Samani- 
ego, but  is  insolvent.  Under  these  circumstances  plaintiff 
could  bring  an  action  in  equity  to  compel  it  to  call  in  its 
unpaid  subscriptions,  so  as  to  pay  his  debt.  Or  he  could 
bring  suit  directly  against  one  or  more  of  the  subscribers  and 
directly  compel  payment  to  himself  of  the  unpaid  subscrip- 
tion, or  as  much  thereof  as  would  be  necessary  to  pay  his  debt. 

This  has  been  specifically  decided  in  Hatch  v.  Dana,  101 
U.  S.  205,  and  it  is  under  the  authority  of  that  case  that  the 
present  action  was  brought. 

The  court  said:  *'The  liability  of  a  subscriber  for  the  capi- 
tal stock  of  a  company  is  several,  not  joint.  By  his  subscrip- 
tion each  becomes  a  several  debtor  to  the  company,  as  much 
so  as  if  he  had  given  his  promissory  note  for  the  amount  of 
his  subscription.  ...  A  creditor's  bill  merely  subrogates  the 
creditor  to  the  place  of  the  debtor,  and  garnishes  the  debt  due 
to  the  indebted  corporation.  It  does  not  change  the  char- 
acter of  the  debt  attached  or  garnished."  Hatch  v.  Dana, 
101  U.  S.  205.  See,  also,  OgUvie  v.  Knox  Ins,  Co.,  22  How. 
380-392. 

The  record  shows  that  the  point  of  nonjoinder  of  parties 
in  not  making  Hudson  and  Toole  defendants,  was  not  raised 
in  the  court  below.  It  was  not  raised  by  demurrer  or  answer. 
There  is  no  bill  of  exception^  to  that  point,  nor  is  it  assigned 
as  error.    This  court  cannot  consider  the  question. 

WRIGHT,  C.  J. — This  suit  was  brought  against  the  appel- 
lant, Stiles,  to  recover  a  judgment  against  him,  as  the  as- 
signee of  Charles  Hudson  and  James  H.  Toole,  and  also  r.s 
assignee  of  the  firni  of  Hudson  &  Co.,  and  against  certain 
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other  stockholders  in  the  Tucson  and  Gulf  of  California  Bail- 
road  Company.  In  1882,  in  the  month  of  January,  Charles 
Hudson  and  James  H.  Toole  each  subscribed  for  one  hundred 
shares  of  stock  in  the  said  corporation,  known  as  the  ''Tucson 
and  Gulf  of  California  Railroad  Company,"  of  the  aggregate 
value  of  $10,000.  On  the  above  subscription  each  of  the  above- 
named  subscribers,  Charles  Hudson  and  James  H.  Toole,  paid 
about  $691,  leaving  the  balance  unpaid.  In  May,  1884,  the 
said  Hudson  and  Toole,  being  insolvent,  each  made  an  indi- 
vidual and  general  assignment  to  the  appellant,  Stiles,  of  all 
his  property,  for  the  benefit,  first,  of  his  individual  creditors, 
and  then  for  the  general  benefit  of  the  creditors  of  the  firm  of 
Hudson  &  Co.,  of  which  firm  they  were  the  sole  members.  Con- 
temporaneously with  this  assignment,  the  firm  of  Hudson  & 
Co.  made  a  general  assignment,  also  to  the  said  appellant, 
Stiles,  for  the  benefit  of  their  creditors.  In  1886  one  Lazard 
obtained,  in  the  district  court  of  Pima  County,  a  judgment 
against  said  railroad  company  for  the  sum  of  $6,220.50,  and 
in  the  same  year  one  Parker  obtained  a  judgment  against  the 
corporation  for  the  sum  of  $2,206.50.  In  March,  1887,  and 
after  executions  had  been  duly  issued  on  these  judgments, 
resi)ectively,  and  returned  nuUa  bona,  they  were  sold  and 
assigned  to  appellee  herein,  who  now  sues  to  subject  what- 
ever individual  estate  of  the  said  Hudson  or  Toole  there  may 
be  in  the  hands  of  said  Stiles,  as  such  assignee,  to  the  pay- 
ments of  appellee's  demand. 

The  complaint  is  substantially  a  creditors'  bill  in  equity, 
demanding  general  relief,  but  seeking  to  subject  a  certain 
fund  belonging  to  the  individual  estate  of  the  assignor  Toole 
in  the  hands  of  the  assignee  to  the  satisfaction  of  complain- 
ant's judgments.  The  case  was  tried  by  the  court  sitting  as  a 
jury.  The  court  found  the  facts  substantially  to  be  that 
Charles  Hudson  and  James  H.  Toole  subscribed  the  said 
amounts  of  stock  to  said  railroad  company  at  the  time  alleged, 
and  had  paid  but  said  small  portion  thereof;  that  they  made 
said  individual  and  firm  assignments  to  Stiles,  the  appellant ; 
that  the  assignee  accepted  the  trust,  etc. ;  that  Samainego,  the 
plaintiff  and  appellee,  is  now  the  bona  fide  owner  of  said 
judgments  against  said  railroad  company,  having  purchased 
the  same  from  said  Lazard  and  Parker ;  that  the  said  assignee. 
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Stiles,  had  paid  out  to  the  creditors  of  the  firm  of  Hudson  & 
Co.  funds  belonging  to  the  individual  estate  of  said  James  H. 
Toole,  amounting  to  about  the  sum  of  $5,489.18;  that  said 
assignee.  Stiles,  had  in  his  hands,  however,  enough  of  assets 
belonging  to  the  estate  of  Hudson  &  Co.  to  pay  back  to  said 
Toole's  estate  said  amount;  and  that  each  of  the  defendants 
was  liable  to  plaintiff  and  appellee,  by  reason  of  the  said 
subscriptions  to  said  railroad  company,  to  an  amount  equal  to 
appellee's  demand,  viz.,  the  sum  pf  $8,427,  except  Gold- 
schmidt,  who  was  not  found  liable  at  all,  and  Steinf eld,  who 
was  found  liable  only  to  the  amount  of  $885. 

These  facts  were  essentially  as  they  had  been  alleged  in  the 
complaint.  But  the  defendant  and  appellant,  Stiles,  demurred 
to  the  complaint  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that  it  did  not  show 
that  the  judgments  of  said  Lazard  and  Parker  were  recovered 
upon  any  indebtedness  due  from  the  said  Tucson  and  Gulf  of 
California  Railroad  Company;  that,  at  the  respective  dates 
of  said  judgments,  the  complaint  did  not  show  that  the  said 
Toole  or  the  said  Hudson  was  still  a  stockholder  in  said  rail- 
road company;  that  said  complaint  showed  on  its  face  that 
the  said  assignments  of  the  said  Charles  Hudson  and  James 
H.  Toole  were  made  for  the  benefit  of  their  creditors,  they 
being  insolvent ;  that  said  railroad  company  was  not  entitled 
to  share  in  the  benefits  thereof;  that  neither  said  Lazard  nor 
said  Parker  was  on  the  ninth  day  of  May,  1884,  (the  date  of 
said  assignments,)  a  creditor  of  said  corporation,  or  of  said 
Hudson  or  Toole,  and  therefore  neither  of  them  was  entitled 
to  share  in  the  benefits  of  said  assignment.  The  other  defend- 
ants, Steinfeld,  Tritle,  and  Goldschmidt,  filed  a  very  general 
denial ;  but  the  said  assignee,  Stiles,  under  our  peculiar  prac- 
tice Act,  that  requires  the  demurrer,  answer,  etc.,  to  be  all 
put  in  one  pleading,  filed,  not  only  a  more  serious  and  elabo- 
rate original  answer,  but  also  a  more  extended  and  critical 
amended  answer,  and  subsequently  a  most  exhaustive  cross- 
complaint;  so  that  the  party  who  waged  the  serious  conflict 
below  and  the  real  appellant  here  is  the  said  Stiles,  as  as- 
signee, under  said  assignments. 

The  first  question  raised  by  the  demurrer,  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 


54  Stiles  v.  Samaniego.  [3  Ariz. 

action,  because  it  did  not  show  that,  at  the  time  Lazard  and 
Parker  obtained  their  judgments  against  the  Tucson  and  Gulf 
of  California  Railroad  Company,  the  said  company  was  in- 
debted to  them,  we  think  is  not  tenable.  These  judgments 
were  obtained  in  the  district  court  of  Pima  County,  and,  in 
the  absence  of  something  appearing  on  the  face  of  the  com- 
plaint to  the  contrary,  the  presumption  is  conclusive  that 
they  were  obtained  upon  bona  fide  demands.  These  judg- 
ments imported  absolute  verity;  and  the  complaint  having 
alleged  their  recovery,  while  the  subscriptions  of  Hudson  and 
Toole  were  vital  and  unpaid,  and  that  executions  thereon 
against  the  property  of  said  railroad  company  had  been  re- 
turned nulla  bona,  a  sufScient  cause  of  action  was  stated,  in 
that  connection,  to  reveal  the  liability  of  said  Hudson  and 
Toole,  and  hence  of  the  assignee  of  their  estates. 

The  objection  that  there  was  a  nonjoinder  of  a  necessary 
party  should  have  been  taken  either  by  demurrer  or  answer, 
and,  neither  having  been  done,  that  objection  must  be  con- 
sidered as  waived.  See  Comp.  Laws  Arizona,  ch.  48,  sec.  40, 
p.  415. 

But  even  if  the  objection  had  been  made,  in  one  of  the 
modes  pointed  out  by  the  statutes,  we  cannot  see  that  it  should 
have  been  availing.  By  virtue  of  the  assignments,  every  bona 
fide  creditor  of  the  assignors  at  the  time  of  the  assignments 
had,  in  equity,  a  quasi  lien  upon  the  estates  assigned,  pro  rata 
of  his  debt,  as  was  collectible  under  the  terms  of  the  assign- 
ments. These  assignments  being  general,  for  the  benefit  of 
creditors,  the  assignors,  Hudson  and  Toole,  being  insolvent, 
ceased,  by  virtue  of  the  assignments,  to  have  any  further 
interest  in  the  estates  assigned;  for  by  the  terms  of  said  as- 
signments, if  there  was  any  estate  remaining,  after  paying  the 
individual  debts  of  the  assignors,  it  was  to  be  applied  to  liqui- 
dating the  partnership  debts  of  the  firm  of  Hudson  &  Co.  In 
such  a  case,  contingencies  might  arise  in  which  there  would 
still  be  something  remaining,  in  which  event  an  interest  would 
revert  to  the  assignors.  They  might  then  become  necessary 
parties.  But  no  such  case  is  presented  here,  and  we  are  un- 
able to  see  why  Hudson  and  Toole,  the  assignors,  are  essential 
parties.  The  court  had  undoubted  jurisdiction  over  the  as- 
signee and  the  trust-estates  in  his  hands. 
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The  other  question  raised  by  the  demurrer  is,  in  substance, 
this:  that,  at  the  time  of  the  assignments,  in  May,  1884,  the 
Tucson  and  Gulf'  of  California  Railroad  Company  was  not  a 
creditor  of  either  Hudson  or  Toole ;  and,  the  said  assignments 
being  for  the  benefit  of  those  only  who  were  creditors  at  the 
time  they  were  made,  therefore  the  said  railroad  company  was 
not  entitled  to  the  benefits  thereof.  Upon  this  proposition  the 
appellant's  learned  counsel  make  a  subtle  and  elaborate  argu- 
ment. They  say  that  the  property  and  assets  assigned  can 
only  be  applied  to  the  payment  of  debts  existing  at  the  time 
of  these  assignments,  and  that  a  subscription  for  railway 
shares  does  not  create  a  debt,  within  the  meaning  of  the  law 
relating  to  assignments,  until  calls  are  made,  and  that,  if  calls 
are  made  after  the  assignment,  the  assignor,  and  not  the  as- 
signee, is  individually  liable. 

We  entertain  no  doubt  whatever  that,  at  the  time  these 
assignments  were  made, — as  the  law  is  now  well  established, 
— both  Hudson  and  Toole  were  debtors  of  the  Tucson  and 
Gulf  of  California  Eailroad  Company,  and  that  said  railroad 
company  was  entitled  to  the  benefits  of  the  assignments  which 
they  made.  Whatever  may  have  been  the  views  of  the  older 
law  writers  and  decisions,  as  to  whether  or  not  a  subscription 
of  the  capital  stock  of  a  corporation  was  a  debt,  the  trend  of 
modem  adjudication  seems  to  have  been  steady  towards  re- 
garding it  as  a  debt;  as  much  so  as  a  promissory  note,  or 
other  liquidating  demand.  Suppose  that,  instead  of  a  sub- 
scription, each  of  the  assignors  had  executed  to  said  railroad 
company  his  promissory  note  for  the  sum  of  $10,000,  will  it 
be  pretended  that  the  judgment  creditors  of  the  railroad  com- 
pany, after  executions  on  their  judgments  had  been  unavail- 
ing, could  not  have  garnished  the  makers  of  the  notes,  and 
attached  the  debts  represented  by  them  in  the  hands  of  the 
debtor  t  Well,  when  Hudson  and  Toole  made  the  assignments, 
if  they  had  made  these  notes,  instead  of  their  subscriptions, 
would  not  the  payees  of  the  notes  have  been  existing  creditors 
entitled  to  the  benefits  of  the  assignments?  And  would  not 
the  judgment  creditors  of  the  payees  of  the  notes  be  entitled 
to  be  subrogated  to  the  rights  of  the  said  payees?  And  if,  as 
makers  of  the  notes,  they  would  be  liable  as  debtors  of  the 
corporation,  would  not  their  assignee,  when  they  made  an 
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assignment  for  the  benefit  of  their  creditors,  be  liable  in  their 
stead  t 

In  the  ease  of  OgUvie  v.  Knox  Ins.  Co.,  22  How.  380,  the 
United  States  supreme  court  said:  **  As  stockholders,  who  have 
not  paid  in  the  whole  amount  of  the  stock  subscribed  and 
owned  by  them,  they  stand  in  the  relation  of  debtors  to  the 
corporation  for  the  several  amounts  due  by  each  of  them.  As 
to  them,  this  bill  is  in  the  nature  of  an  attachment,  in  which 
they  are  called  on  to  answer  as  garnishees  of  the  principal 
debtor." 

And  in  Hatch  v.  Dana,  101  U.  S.  205,  the  federal  supreme 
court  said:  '*By  his  subscription  each  becomes  a  several 
debtor  to  the  company,  as  much  so  as  if  he  had  given  his 
promissory  note  for  the  amount  of  his  subscription.  At  law, 
certainly,  his  subscription  may  be  enforced  against  him  with- 
out joinder  of  other  subscribers,  and  in  equity  his  liability 
does  not  cease  to  be  several.  A  creditor's  bill  merely  sub- 
rogates the  creditor  to  the  place  of  the  debtor,  and  garnishes 
the  debt  due  to  the  indebted  corporation."  And  the  court, 
in  this  same  decision,  quote  approvingly  Henry  v.  VermiL- 
lion  etc.  B.  Co.,  17  Ohio  187,  where  it  said:  **When  a  com- 
pany, being  insolvent,  as  in  this  case,  abandons  all  action 
under  its  charter,  the  original  mode  of  making  calls  upon 
the  stockholders  cannot  be  pursued.  The  debt,  therefore, 
from  that  time  must  be  treated  as  due  without  further  de- 
mand." And  then  Mr.  Justice  Strong  adds:  **This  means,  of 
course,  as  between  the  debtor  and  the  creditor  of  the  corpora- 
tion." 

In  equity  it  is  not  essential  that  calls  shall  have  been  made, 
in  order  to  obtain  relief,  where  the  affairs  of  the  corporation 
have  been  put  into  process  of  liquidation.  Calls  are  simply 
one  *step  towards  payment  or  the  collection  of  stock  subscrip- 
tions, when  the  corporation  is  in  full  operation  under  this 
charter.  A  court  of  equity,  however,  can  enforce  the  payment 
of  these  subscriptions  whether  calls  have  been  made  or  not. 

Nor  do  we  think  the  court  erred  in  sustaining  the  demurrer 
to  the  cross-complaint.  This  was  not  a  suit  to  wind  up  the 
affairs  of  the  Tucson  and  Gulf  of  California  Railroad  Com- 
pany, but  a  suit  to  collect  certain  judgment  demands  against 
the  company,  and  to  subject  a  certain  trust  fund,  belonging 
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to  an  assigned  estate  of  one  of  the  subscribers  to  the  said 
company,  in  the  hands  of  the  assignee,  to  satisfy  these  judg- 
ment demands.  To  us  it  is  clear  that  this  suit  could  have 
been  maintained  against  Stiles,  as  the  assignee  of  Charles 
Hudson,  alone,  or  as  assignee  of  James  H.  Toole  alone,  or 
against  any  other  single  one  of  the  subscribers  to  said  rail- 
road company.  In  such  cases,  there  is  no  misjoinder  of  parties 
because  all  the  subscribers  are  not  brought  into  the  suit. 
Because  the  debt  might  be  made  out  of  some  other  stockholder 
is  no  reason  why  the  one  sued,  or  his  representative,  should 
not  pay  the  amount  of  his  subscription.  We  think,  therefore, 
the  judgment  of  the  court  below  should  be  generally  affirmed. 
There  is,  however,  the  technical  error.  The  minute  entries 
show  that  the  suit  was  dismissed  as  to  the  defendant  F.  A. 
Tritle,  yet  there  is  a  decree  for  $8,427  entered  up  against 
him.  This  was  manifestly  an  oversight.  The  cause  will  there- 
fore be  reversed  and  remanded,  with  instruction  to  amend 
the  decree  by  striking  out  the  name  of  F.  A.  Tritle  as  a  de- 
fendant 

Porter,  J.,  and  Barnes,  J.,  concur* 


[CivO  No.  229.    FUed  February  15,  1889.] 
[20  Pac  673.] 

GEORGE  F.  MABTIN,  Plaintiff  and  Appellee,  v.  WELLS, 
FARGO  &  CO.,  Defendant  and  AppeUant. 

1.  Appxal  and  Ebror— Unoontbasictxd  Evtoence— Verdict.— Plain- 
tiff,  defendant's  agent,  was  suddenly  injured  and  incapacitated  for 
work  for  several  weeks,  during  which  time  the  office  was  in  charge 
of  other  employees  of  defendant,  who  failed  to  check  up  or  count 
the  plaintiff's  cash  for  two  or  three  weeks  after  the  injury.  They 
then  claimed  plaintiff  $800  short,  which  plaintiff  paid;  but  upon 
recovery  he  examined  the  books  and  asserted  that  he  had  paid  out 
money  to  the  company  and  for  the  company  for  which  they  should 
reimburse  him.  He  testified  that  on  the  day  of  his  injury  there 
was  $2,300  in  the  safe.  It  is  admitted  that  if  this  were  so  he  was 
not  short,  and  that  the  amount  recovered  is  due  him.    There  being 
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no  evidence  to  dispute  Ms  statement,  the  verdict  of  the  jury  based 
thereon  should  not  be  disturbed  on  appeal. 

2.  MoNST  Had  and  BECEnrED.—Where  plaintiff  holding  funds  belonging 
to  defendant  uses  his  own  funds  to  pay  defendant's  obligations, 
he  is  entitled  to  recover  the  money  so  paid,  he  having  in  the  mean 
time  surrendered  all  funds  of  defendant's  to  another  of  its  agents. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  Wil- 
liam H.  Barnes,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jeffords  &  Franklin,  for  Appellant 

Cameron  H.  Eling,  and  George  L.  Hood,  for  Appellee. 

PORTER,  J.— Plaintiff,  Martin,  was  agent  for  defendant 
at  Tucson.  He  brings  suit  for  two  causes  of  action:  (1) 
For  money  paid  out  by  him  for  the  benefit  and  use  of  defend- 
ant; (2)  for  money  paid  to  defendant  by  a  mistake.  There 
is  some  conflict  in  the  evidence,  but  there  is  evidence  tending 
to  show  that  on  the  afternoon  of  July  17,  1884,  plaintiff  re- 
ceived a  severe  injury,  by  which  he  was  suddenly  rendered  in- 
capable of  doing  any  business  whatever  for  several  weeks. 
A  new  clerk  took  charge  of  the  office,  and  that  night  Mr. 
Taylor,  a  route  agent  of  defendant,  reached  Tucson,  and  took 
control  of  the  office,  carrying  on  the  business.  Neither  he  nor 
the  clerk  ''checked  off*'  the  office,  nor  counted  the  cash  in  the 
safe,  for  two  or  three  weeks,  when  they  found  it  short  over 
$800,  and,  calling  Martin's  attention  to  it,  Martin  made  it 
good.  As  soon  as  Martin  was  able  to  do  business,  he  caused  an 
examination  of  the  books  to  be  made,  and  he  claimed  that 
he  had  paid  out  money  to  the  company  and  for  the  company, 
for  which  they  should  reimburse  him.  He  testified  that  on  the 
day  of  his  injury  there  was  $2,300  in  the  safe.  It  is  admitted 
that  if  this  were  so  he  was  not  short  in  his  accounts,  and  that 
the  amount  recovered  is  due  him.  There  is  no  evidence  to 
dispute  his  statement.  The  office  was  carried  on  by  Boer  and 
Taylor  some  three  weeks,  and  there  is  as  much  reason  to  think 
the  shortage  occurred  after  as  before  Martin's  injury.  They 
certainly  were  careless  in  not  checking  up  the  office  and  count- 
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ing  the  cash  as  soon  as  they  took  charge  of  it.  The  jury  found 
with  Martin  that  the  money  was  there  when  he  was  injured. 
There  was  evidence  to  sustain  this  finding,  and  the  verdict 
should  not  be  disturbed  on  appeal. 

Before  Martin's  injury,  in  the  ordinary  course  of  business 
he  received  a  telegraphic  order  from  the  company's  agent  in 
New  York  to  pay  one  Hoyt  $2,000.  This  he  did,  but,  to  meet 
it,  he  borrowed  of  one  Griffith  $1,000.  The  company  got  the 
benefit  of  this  payment,  and  Griffith  was  paid  by  Martin.  It 
is  argued  that  he  should  have  paid  it  out  of  the  $2,300  he 
alleges  was  in  hand  at  the  time  of  his  injury.  This  may  be 
so,  but  if  it  were  there,  as  he  says,  and  as  the  jury  finds,  then 
that  money  came  into  the  hands  of  Taylor,  the  general  agent 
of  defendant;  and  if  it  were  lost  or  stolen  thereafter  it  was  not 
Martin's  fault,  and  he  should  not  be  held  responsible  for  any- 
thing that  occurred  in  this  office  after  Taylor  took  charge  of 
it.  The  contention  in  this  case  was  over  the  question  whether 
it  was  there ;  defendant  insisting  that  it  was  not.  As  Taylor 
did  not  count  the  cash,  there  was  no  evidence  to  contradict 
Martin's  testimony  that  the  amount  was  there. 

We  have  examined  the  instructions  given.  They  are  some- 
what voluminous,  but  we  think  they  correctly  charged  the 
jury.  We  perceive  no  error  in  the  record,  and  the  judgment 
is  affirmed. 

iWright,  C.  J.,  and  Barnes,  J.,  concur. 


[Civil  No.  245.    Filed  March  7,  1889.] 
[73  Pac.  399.] 

PIMA  COUNTY,  PlaintiflE  and  Appellee,  v.  J.  H.  MARTIN, 
Defendant  and  Appellant. 

1.  Ofitcebs— Territorial  Courts— Clerk  of  Court— Fees— Power  of 
LEaiSLATURS.~The  clerk  of  the  district  court  is  not  entitled  in  aU 
cases  to  the  fees  as  prescribed  by  the  statutes  of  the  United  States. 
The  legislature  has  power  to  fix  a  salary  for  the  business  of  the 
territorial  court,  having  complete  control  of  all  cases  except  those 
in  which  the  United  States  is  a  party. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima  William 
H.  Barnes,  Judge.    Affirmed. 

Haynes  &  Mitchell,  for  Appellant. 

H.  B.  JeflEorda,  and  S.  Franklin,  for  Appellee. 

BARNES,  J. — ^Martin  is  clerk  of  the  district  court  of  the 
first  judicial  district.  His  contention  is  that  as  such  clerk  he 
is  entitled  in  all  cases  to  the  fees  as  prescribed  by  the  statutes 
of  the  United  States,  and  that  the  legislature,  by  fixing  a  salary 
for  the  business  of  the  territorial  court,  exceeded  its  power. 
We  think  not.  The  legislature  has  complete  control  of  all  the 
cases  except  those  in  which  the  United  States  is  a  party. 

The  judgment  of  the  district  court  is  affirmed. 

All  concur. 


[Criminal  No.  47.    Filed  March  14,  1889.] 

TERRITORY  OF  ARIZONA,  Plaintiff  and  Respondent,  v. 
EDWARD  M.  DOOLET,  Defendant  and  Appellant. 

L  CwMmAL  Law— CJoNTiNUANCBs— Affidavits— Uncertainty— Grant- 
ing Discretionary — ^Appeal  and  Error^-Beviewed  Only  When 
Befusal  Unjust.— When  affidayits  for  continuance  fail  to  state 
that  the  partj  expects  to  procure  the  testimony  of  the  witnesses  at 
any  time,  with  such  uncertainty,  a  criminal  case  ought  not  to  be 
continued.  A  continuance  in  a  criminal  action  rests  in  the  sound 
discretion  of  the  court  and  will  not  be  reversed  except  in  cases 
manifestly  arbitrary  and  unjust. 

2.  Trial— Exclusion  of  Witnesses.— The  exclusion  of  witnesses  is 
solely  a  matter  of  discretion. 

8.  Criminal  Law— Evidence— Previous  Conversation  between  Prosb- 
cuTiNa  Witness  and  Defendant.— A  defendant  will  not  be  per- 
mitted to  testify  as  to  a  conversation  between  the  prosecuting 
witness  and  himself  three  hours  before  the  alleged  assault. 

4.  Same- Jury— Impeaching  Verdict.— A  jury  cannot  impeach  their 
own  verdict  by  a  showing  that  in  their  deliberations  they  arrived 
at  their  verdict  by  some  of  them  being  persuaded  that  the  punish- 
ment would  be  light. 
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6.  Sami— Same— Custody— SwoBN  Offickb.— There  is  no  provision  of 
the  criminal  statntes  requiring  an  officer  in  charge  of  the  jury  to  b« 
sworn. 

6.  Sam»— Appeal  and  Ereor — ^Instrtjctions  to  Jury— rAiLURE  to  In- 
struct Jury — ^Bequest  Must  be  Made  or  Error  Waived. — ^Where 
the  court  did  not  charge  the  jury  that  thej  could  render  a  verdict 
for  an  assault  with  a  deadly  weapon,  or  any  less  offense^  the 
defendant,  not  having  asked  for  Buch  instruction,  cannot  taJke 
advantage  on  appeal  of  the  failure  so  to  instruct,  thoui;h  a  refusal 
on  request  would  have  been  error. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  [W.  H. 
Barnes,  Judge.    Affirmed, 

Hood  and  Webb,  for  Appellant. 

Clark  Churchill,  Attorney-General,  and  H.  R.  Jeffords, 
for  Respondent. 

PER  CURIAM. — Defendant-appellant  was  indicted  and 
tried  in  the  county  of  Pima  for  an  assault  with  intent  to 
murder.  The  first  assignment  of  error  was  that  the  court 
refused  to  grant  a  continuance.  The  affidavits  do  not  state 
that  he  expected  at  any  time  to  procure  the  testimony  of  the 
witnesses.  With  such  an  uncertainty,  a  criminal  case  ought 
not  to  be  continued.  A  continuance  in  a  criminal  action  rests 
in  the  sound  discretion  of  the  court,  and  will  not  be  reversed 
except  in  cases  manifestly  arbitrary  and  unjust.  Brown  v. 
State,  85  Tenn.  439,  2  S.  W.  895. 

The  second  assignment  of  error  is  the  refusal  of  the  trial 
judge  to  exclude  the  witnesses.  This  is  solely  a  matter  of  dis- 
cretion. 

The  third  assignment  is  refusal  of  the  court  to  allow 
defendant  to  testify  to  a  conversation  between  prosecuting 
witness  and  himself  three  hours  before  the  alleged  assault. 
We  do  not  think  such  conversation  admissible.  A  previous 
fight  would  not  have  been  allowed  to  be  proven  by  the  defense. 

Exceptions  were  taken  that  the  jury  in  their  deliberations 
arrived  at  their  verdict  by  some  of  them  being  persuaded 
that  the  punishment  would  be  light.  It  is  well  understood  that 
juries  cannot  thus  impeach  their  own  verdict. 

Another  exception  is  that  the  jury  was  not  all  of  the  time 
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in  custody  of  the  officer  sworn  in  court.  Another  officer  was 
in  charge  of  the  jury  part  of  the  time,  who,  before  taking 
charge,  was  sworn  by  the  clerk.  There  is  no  provision  of 
the  criminal  statutes  requiring  an  officer  to  be  sworn;  it  is 
usually  done.  In  this  case,  deputy  sheriflEs  had  charge  of  the 
jury. 

Exception  is  taken  because  the  court  did  not  charge  the 
jury  that  they  could  render  a  verdict  for  an  assault  with 
deadly  weapon  or  any  less  offense  than  that  charged.  Had 
the  court  refused  to  so  charge,  there  would  have  been  error; 
but  no  such  instruction  was  asked  for  by  the  defendant,  and  he 
cannot  now  take  advantage  of  there  being  no  instruction  on 
that  point. 

The  judgment  is  affirmed. 


[CivU  No.  240.    Filed  March  14,  1889.] 
[20  Pae.  803.] 

JOHN    ANDERSON,    Plaintiff     and     Appellee,    v.    J.    E, 
THOMPSON  et  al.,  Defendants  and  Appellants. 

1.  MoBTQAGEs—FoREOLOsuKE— Occupants— Estoppel  by  Acts— Posses- 
sion—Bemedies— Writ  or  Assistance.— A  decree  of  foreclosure 
had  been  rendered  against  the  mortgagors  of  a  piece  of  land,  but 
after  sale  appellants  were  in  possession  and  refused  to  vacate. 
Appellants  derived  possession  from  the  mortgagors  after  the  execu- 
tion of  the  mortgage,  and  with  fuU  knowledge  thereof,  and  had 
been  parties  to  the  foreclosure  proceedings,  but  at  their  instance, 
and  upon  their  disclaiming  any  interest  under  their  deed,  the  cause 
was  dismissed  as  to  them.  Thej  now  repudiate  their  disclaimer  by 
remaining  in  possession  and  setting  up  an  after-acquired  title  by 
homestead  entry.  Having  obtained  possession  from  the  mortgagors, 
they  are  in  privity  with  them,  as  their  grantors,  and  their  right 
of  possession  is  subordinate  to  the  right  of  the  mortgagee.  Held, 
the  writ  of  assistance  was  properly  awarded.  Compare  Singer 
Manufacturing  Co.  v.  Tillnian  et  al.,  post,  p.  122,  21  Pac  818. 

Porter,  J.,  dissents. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  Wil- 
liam H.  Barnes,  Judge.    Affirmed. 
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The  facts  are  stated  in  the  opinion. 

Hereford  &  Lovell,  for  Appellants. 

The  mortgage  from  Moore  and  wife  to  respondent  did  not 
conyey  the  legal  title.  Comp.  Laws  of  Arizona,  p.  450,  sees. 
262,  263,  264. 

The  debtor  or  redemptioner  has  six  months  after  sale  within 
which  to  redeem.  Comp.  Laws  1877,  p.  445,  sec.  233,  and  p.  446, 
sees.  237,  238.  The  right  of  redemption  cannot  be  waived. 
Qoodenow  v.  Ewer,  16  Cal.  467,  76  Am.  Dec.  540. 

The  decree  of  foreclosure  was  rendered  under  the  law  as  it 
existed,  before  the  revised  statutes  of  the  territory  took  effect, 
and  provided:  **That  the  sheriff,  after  the  time  allowed  by 
the  law  for  redemption,  has  expired,  execute  a  deed  to  the 
purchaser,  for  the  premises,"  etc. 

The  legal  title  does  not  pass  on  foreclosure  and  sale,  but 
only  on  execution  of  sheriff's  deed.  McMillan  v.  Richards, 
9  Cal.  365,  70  Am.  Dec.  655,  note;  Goodenow  v.  Ewer,  16  Cal. 
467,  76  Am.  Dec.  540;  Page  v.  Rogers,  31  Cal.  494. 

The  mortgagor  has  the  right  of  possession  until  the  exe- 
cution of  sheriff's  deed.  Sands  v.  Pfeiffer,  10  Cal.  258 ;  Maco- 
vick  V.  Wemple,  16  Cal.  104. 

The  purchaser  is  not  entitled  to  a  writ  of  assistance  until 
after  his  receipt  of  the  sheriff's  deed.  Montgomery  v.  Middle^ 
miss,  21  Cal.  107,  81  Am.  Dec.  146. 

No  person  in  possession  of  the  premises  claiming  title 
thereto  at  the  commencement  of  the  action  can  be  dispossessed 
unless  he  was  made  a  party  to  the  suit,  so  as  to  be  bound  by 
the  judgment.  Freeman  on  Executions,  par.  475 ;  Howard  v. 
Kennedy,  4  Ala.  592,  39  Am.  Dec.  307,  note ;  Clark  v.  Parkin- 
son, 10  Allen,  133,  87  Am.  Dec.  628;  Ford  v.  DoyU,  37  Cal. 
346 ;  Rogers  v.  Parrish,  35  Cal.  127 ;  Tevis  v.  Ellis,  25  Cal. 
515;  South  B.  L.  A.  v.  Christy,  41  Cal.  501;  Calderwood  v. 
Pyser,  31  Cal.  333 ;  Garrison  v.  Sa4?ignac,  25  Mo.  47 ;  George 
V.  Huf Schmidt,  44  Mo.  179;  Powell  v.  Lawson,  49  Ga.  290; 
TerreU  v.  AUison,  21  WaU.  298. 

A  writ  of  assistance  should  only  be  issued  when  the  defend- 
ant has  been  made  a  party  to  the  foreclosure  suit,  and  is  con- 
cluded by  the  proceedings  therein,  and  refused  to  deliver 
possession.    Enos  v.  Cook,  65  Cal.  175,  3  Pac.  632. 
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In  a  foreclosure  suit,  a  homestead  having  been  declared 
subsequent  to  the  execution  of  the  mortgage,  the  wife  is  a 
necessary  party  to  the  suit,  and  not  haying  been  made  so, 
a  writ  of  assistance  will  not  lie  against  either  her  or  her 
husband,  the  mortgagor.  Hefner  v.  Urton,  71  Cal.  479,  12 
Pac.  486. 

The  writ  of  assistance  could  not  issue  against  appellants 
for  the  reason  that  the  action  had  been  dismissed  by  the  decree 
of  the  court.  "The  writ  can  only  issue  against  the  defendants 
and  parties  holding  under  them  who  are  bound  by  the 
decree."  Burton  v.  Leese,  21  Cal.  87.  After  the  judg- 
ment and  dismissal  the  appellants  were  no  longer  interest- 
ed parties  to  any  subsequent  proceedings  under  the  decree 
against  the  Moores,  and  the  writ  was  improvidently  issued 
as  against  the  appellants.  McLean  v.  McNamary,  60  Cal. 
610. 

The  court  had  full  jurisdiction  of  the  parties  and  of  the 
subject-matter  in  the  suit  of  foreclosure,  it  rendered  its  find- 
ings and  decree  upon  the  merits  of  the  case  after  a  full  hear- 
ing; that  decree,  though  it  may  have  been  erroneous,  cannot 
be  attacked  collaterally.  *'If  the  court  had  jurisdiction  to 
render  the  judgment  no  error  or  irregularity  in  the  proceed- 
ings will  render  it  void,  nor  can  such  errors  or  irregularities 
be  considered  when  the  judgment  is  collaterally  questioned." 
McOaon  v.  Scales,  9  Wall.  23 ;  Kemp  v.  Kennedy,  5  Cranch, 
173;  Thompson  v.  Tolmie,  2  Pet.  157;  Voorhees  v.  Ba/nk  of 
United  States,  10  Pet.  449;  Sargeant  v.  Bank  of  Indiana,  12 
How.  371 ;  Merchand  v.  Frellsen,  105  U.  S.  423. 

The  judgment  of  dismissal  is  conclusive  against  the  ap- 
pellee. It  establishes  the  paramount  and  adverse  title  of 
appellant  J.  E.  Thompson,  and  appellee  cannot  try  his 
title  in  the  proceeding  to  obtain  a  writ  of  assistance.  Men- 
derson  v.  McTucker,  45  Cal.  649. 

The  judgment  of  dismissal  as  to  J.  E.  Thompson  was  final 
and  conclusive  against  appellee  for  all  of  the  purposes  of 
that  action.    Bowling  v.  Pollack,  18  Cal.  626. 

**A  dismissal  of  an  action  is  in  eflEect  a  final  judgment  in 
favor  of  the  defendant.  It  is  a  final  decision  of  the  action 
against  all  claims  made  by  it,  although  it  may  not  be  a  final 
determination  of  the  rights  of  the  parties,  as  may  be  presented 
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in  some  other  action."  Leese  v.  Sherwood,  21  Cal.  164;  Free- 
man on  Judgments,  3d  ed.,  pars.  17,  270,  and  cases  cited. 

A  dismissal  of  the  plaintiff's  suit,  upon  the  merits,  is  as 
conclusive  upon  the  rights  of  the  parties  as  any  other  judg- 
ment that  might  have   been  rendered.     Parrish  v.  Ferris, 

2  Black,  606 ;  D\irant  v.  Essex  Co.,  7  Wall.  107. 

The  rule  holds  true,  although  the  second  bill  contains  addi- 
tional allegations,  etc.    Case  v.  Beauregard,  101  U.  S.  688. 

A  fact  which  has  been  directly  tried  and  decided  by  a  court 
of  competent  jurisdiction  cannot  be  controverted  again  col- 
laterally between  the  same  parties  in  the  same  or  any  other 
court.    Hopkins  v.  Lee,  6  Wheat.  109;  Penkallow  v.  Doane, 

3  Dall.  54;  EUiot  v.  Piersol,  1  Pet.  328;  United  States  v. 
Nourse,  9  Pet.  8;  Bank  v.  Beverly,  1  How.  134;  Bamdail  v. 
Howard,  2  Black,  585;  Cromwell  v.  Sac  County,  94  U.  S.  351. 

A  judgment  upon  the  facts  in  issue,  which  appear  upon 
the  record,  either  expressly  or  by  necessary  intendment,  or 
which  are  shown  aliunde  to  have  been  in  issue,  is  conclusive 
upon  the  parties  and  privies  as  to  such  facts.  Chapman  V. 
Smith,  16  How.  114. 

Earl  H.  Webb,  and  Jeffords  &  Franklin,  for  Appellee. 

The  purchaser  of  the  mortgaged  premises  obtains  whatever 
title  was  in  the  mortgagor  at  the  instant  of  time  he  executed 
the  mortgage,  and  the  grantee  of  the  mortgagor  takes  subject 
to  the  mortgage.    Belloc  v.  Bogers,  9  Cal.  126. 

The  appellants  as  grantees  and  privies  of  the  mortgagor  are 
estopped  from  saying  the  land  was  public  land,  and  that  a 
mortgage  on  said  lands  and  improvements  would  be  void. 
Hoffler  V.  Maier,  13  Cal.  13. 

The  defendants  Thompson  were  dismissed  because  they 
claimed  no  interest  in  the  premises  through  the  deed  from 
Moore.  This  is  the  sole  ground  upon  which  they  were  dis- 
missed. If  they  had  been  dismissed  by  reason  of  a  subse- 
quent and  paramount  title,  J.  E.  Thompson  would  have  been 
dismissed,  and  J.  H.  Thompson  held,  for  the  reason  that  the 
alleged  subsequent  title  was  in  J.  E.  Thompson,  and  not  in 
both.  The  Thompsons  were  privies  with  the  mortgagors,  came 
in  under  Moore,  and  cannot  attack  Moore's  title  until  they 
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first  put  the  owner  of  that  title  in  possession.    Jackson  ▼. 
Spear,  7  Wend.  401. 

WRIGHT,  C.  J. — This  case  is  brought  here  on  an  appeal 
from  an  order  of  the  district  court  of  Graham  County  grant- 
ing a  writ  of  assistance  in  favor  of  the  appellee,  John  Ander- 
son; said  Anderson  being  mortgagee,  and  one  Peter  Moore 
and  wife  being  mortgagors,  in  a  certain  mortgage  to  the 
premises,  the  right  to  the  possession  of  which  constitutes  the 
controversy  herein. 

From  the  facts  in  evidence,  it  seems  that  a  decree  of  fore- 
closure had  been  rendered  against  the  mortgagors,  and  a  sale 
was  had  thereunder,  but  after  the  sale  it  was  made  to  appear 
that  the  appellants  were  in  possession  of  the  premises  and 
refused  to  surrender  them ;  that  appellants  derived  possession 
of  the  premises  from  the  mortgagors,  Moore  and  wife,  after 
the  execution  by  them  of  said  mortgage,  and  with  fxdl  knowl- 
edge thereof;  and  that  they  (the  said  appellants)  had  been 
parties  to  the  original  foreclosure  suit,  but  that  at  their 
instance,  and  on  their  disclaiming  any  right  or  interest  under 
their  deed,  an  order  had  been  made  dismissing  the  claim  as  to 
them.  Appellants  now  repudiate  the  disclaimer,  by  remain- 
ing in  possession  of  the  premises  under  their  said  deed  from 
Moore  and  wife  and  refusing  to  surrender.  Under  these 
ciicurastances,  the  court  below  awarded  a  writ  of  assistance; 
and  the  question  for  us  to  determine  is,  was  that  action  jt 
the  court  proper  t 

A  writ  of  assistance  will  not  run  against  strangers,  because 
the  rights  of  parties  who  are  strangers  to  the  most  solemn 
record  remain  unaffected  thereby;  but  this  writ  is  the  usual 
and  proper  remedy  against  mortgagors  and  their  privies, — 
those  who  obtain  possession  under  them,  and  more  particu- 
larly those  who  are  parties  to  a  suit  in  which  they  could  have 
asserted  and  maintained  all  their  rights.  The  vital  question 
here  now  is  the  one  of  the  right  of  possession.  Other  rights 
and  equities  may  arise  hereafter. 

One  who  buys  land  upon  which  there  is  a  valid  mortgage 
takes  it  subject  to  the  superior  equities  of  the  mortgagee; 
and  if.  prior  to  his  second  purchase,  he  has  gained  possession 
thereof  by  virtue  of  a  conveyance  from  the  mortgagor,  his 
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right  of  possession  is  subordinate  to  the  equities  of  the  mort- 
gagee. In  the  case  at  bar  the  appellants  asked  to  be  dismissed, 
in  their  answer  disavowing  any  right  or  interest  in  the  prem- 
ises by  virtue  of  their  deed  from  Moore  and  wife.  This  was 
done.  Now,  however,  they  set  up  a  title  acquired  under  the 
homestead  laws  of  the  United  States  after  they  have  obtained 
possession  of  the  premises  from  Moore  by  and  under  said  deed. 
This  homestead  entry  was  based  upon  their  possession  thus 
obtained  under  said  deed  from  Moore  and  wife,  and,  if  it 
can  be  asserted,  will  defeat  the  mortgage,  subject  to  the  equi- 
ties of  which  they  entered  and  now  hold. 

Such  a  fraudulent  transaction  as  this  ought  not  to  be,  and 
we  think  in  law  and  justice  cannot  be,  upheld.  Having  ob- 
tained possession  of  the  premises  from  Moore  and  wife,  they 
are  in  privity  with  them,  as  their  grantors,  and  their  right  of 
possession  cannot  be  held  as  paramount  to  the  right  of  the 
mortgagee,  the  appellee  herein.  See  Asher  v.  Cox,  2  Ariz.  71, 
11  Pac.  44;  Watkins  v.  Jerman,  36  Kan.  464,  13  Pac.  798; 
Bell  V.  BirdsaU,  19  How.  Pr.  491. 

The  writ  of  assistance,  we  think,  was  a  proper  remedy 
in  this  case,  and  was  properly  awarded.  It  is  not  necessary 
to  pass  upon  other  questions  involved. 

The  judgment  of  the  district  court  is  affirmed.    So  ordered. 

Barnes,  J.,  concurs. 

PORTER,  J.,  dissenting. — Appellee  brought  a  foreclosure 
suit  in  Pima  County  against  Peter  and  Martha  E.  Moore, 
alleging  that  appellants  claimed  an  interest  in  the  mortgaged 
premises.  Appellants  disclaimed  any  interest  in  one  quarter 
section,  but  set  up  claim  to  the  other  quarter  section  by 
virtue  of  homestead  under  the  laws  of  the  United  States, 
and  also  claimed  two  thirds  of  a  certain  ditch  as  appurtenant 
thereto. 

The  findings  are  that,  at  the  time  the  Moores  executed  the 
mortgage,  they  were  living  on  the  land,  and  were  the  owners 
of  the  fixtures  and  improvements  thereon,  including  a  two- 
thirds  interest  in  the  Clanton  Ditch,  and  were  in  possession  of 
the  same ;  that  the  said  lands  were  government  lands,  and  at 
the  time  were  reserved  from  pre-emption  and  homestead  entry. 
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being  within  the  Texas  and  Pacific  Railroad  grant ;  that  after- 
wards, on  or  about  January  21,  1885,  and  prior  to  the  restora- 
tion of  said  lands  for  settlement  under  the  pre-emption  and 
homestead  laws,  the  Moores  sold  by  quitclaim  deed  to  the 
Thompsons  all  their  right  to  the  southeast  i  of  section  35,  and 
their  two-thirds  interest  in  the  ditch,  and  gave  immediate  pos- 
session, and  appellant  J.  E.  Thompson  with  his  family  has 
resided  upon  the  premises  ever  since ;  that  on  the  1st  of  May, 
1885,  the  premises  having  been  restored  to  the  government 
for  pre-emption  and  homestead  settlement,  J.  E.  Thompson 
made  entry  and  received  certificate  thereof;  that  he  duly 
qualified  to  make  said  entry.  J.  E.  Thompson  disclaimed  Jl 
interest  in  any  part  of  the  land.  Attorney  for  appellee  dis- 
missed as  to  the  Thompsons.  Findings  were  also  that  J.  E. 
Thompson  claimed  an  interest  in  the  ditch  as  appurtenant 
to  the  land.  The  judgment  was  that  the  action  be  dismissed 
as  to  the  Thompsons,  as  they  claim  no  title  or  interest  by 
virtue  of  the  deed  from  the  Moores.  By  the  judgment,  all 
the  interest  of  the  Moores  was  ordered  to  be  sold. 

Plaintiff  made  application  to  the  district  court  for  a  writ 
of  assistance,  and  showed  the  sheriff's  deed  to  him  on  the  fore- 
closure suit,  and  his  demand  for  the  premises,  and  refusal  to 
deliver  possession.  By  consent  of  parties,  the  complaint, 
answer,  findings,  and  decree  in  the  foreclosure  suit  were  put 
in  evidence  on  the  hearing  of  the  petition  for  the  writ,  and  also 
the  evidence  of  delivery  of  possession  of  southeast  J  of  sec- 
tion 35  to  J.  E.  Thompson.  Appellee  excepted  to  the  evidence 
relating  to  subsequently  acquired  title  as  immaterial  and  in- 
competent. The  court  made  an  order  granting  the  writ  as 
prayed  for,  from  which  order  the  appeal  is  taken. 

I  do  not  deem  it  necessary  to  discuss  the  question  raised 
in  regard  to  the  execution  of  the  sheriff's  deed  before  the  time 
of  redemption  had  passed,  or  whether  there  was  any  right  of 
redemption,  or  whether  the  decree  of  foreclosure  was  final 
and  conclusive  against  appellant,  and  barred  any  proceeding 
thereunder.  The  Thompsons,  it  is  true,  were  made  parties  to 
the  foreclosure  suit;  but  the  decree  dismissing  the  case  as  to 
them,  they  claiming  no  right,  title,  or  interest  by  virtue  of  the 
deed  from  Moore  and  wife,  at  least  puts  the  case  in  the  same 
condition  as  though  they  never  had  been  made  parties.    The 
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dismissal  is  no  adjudication  of  their  rights  as  to  their  alleged 
paramount  title.  Through  a  writ  of  assistance  upon  affidavits 
and  motion  courts  will  not  settle  the  legal  or  equitable  rights 
of  persons  not  parties  to  the  foreclosure  suit.  As  said  in 
Terrell  v.  Allison,  21  Wall.  289:  **But  the  writ  of  assistance 
can  only  issue  against  parties  bound  by  the  decree,  which  is 
only  saying  that  the  execution  cannot  exceed  the  decree  which 
it  enforces;  and  that  the  owner  of  the  property  mortgaged, 
which  is  directed  to  be  sold,  can  only  be  bound  when  he  has 
had  notice  of  the  proceedings  of  its  sale,  if  he  acquired  his 
interest  previous  to  their  institution,  it  is  too  obvious  to  re- 
quire either  argument  or  authority.  It  is  a  rule  old  as  the 
law  that  no  man  shall  be  condemned  in  his  rights  of  property, 
as  well  as  in  his  rights  of  person,  without  his  day  in  court; 
that  is,  without  being  duly  cited  to  answer  respecting  them, 
and  being  heard  and  having  opportunity  of  being  heard 
thereon.'* 

If  anything  was  determined  in  the  foreclosure  suit,  it  was 
in  favor  of  appellant.  Whatever  may  be  subversive  of  his 
alleged  rights  must  be  settled  by  the  proper  action  against 
him,  or,  if  he  so  desire,  he  may  commence  an  action  to  de- 
termine them.  See,  also,  Enos  v.  Cook,  65  Cal.  175,  3  Pac. 
632;  Skmner  v.  Beatty,  16  Cal.  157;  Burton  v.  Lies,  21  Cal. 
88;  Frisbie  v.  Fogarty,  34  Cal.  11;  Daniels  v.  Henderson,  49 
Cal.  247 ;  Asher  v.  Cox,  2  Ariz.  71, 11  Pac.  44. 

I  therefore  dissent  from  the  majority  of  the  court. 


[Civil  No.  251.    Filed  March  19,  1889.] 
[21  Pac  888.] 

THE  TEERITOEY  OF  ARIZONA,  Plaintiff  and  Appel- 
lee,  V.  DELINQUENT  TAX  LIST  OF  APACHE 
COUNTY  FOR  1887,  Defendants  and  Appellants.  Ap- 
peal of  the  Atlantic  and  Pacific  Railroad  Company. 

1.  Taxation— Dkunquent  Taxes— JtrRisDicnoN—SpBciAL  Term— Bev. 
Stats.  Aeiz.  1887,  Pabs.  2685,  628,  Cited  and  Consteued.— The 
Bevenue  Act  (par.  2685,  supra),  provides  that  the  tax-collector  must 
publish,  with  the  delinquent  list,  a  notice  that  he  will  apply  to  the 
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distriet  court  "at  the  next  ensuing  term  thereof"  for  judgment 
and  order  of  sale  of  the  property  described,  and  also  give  notice 
"that  on  the  Monday  next  succeeding  the  day  fixed  by  law  lor 
the  commencement  of  such  term"  such  property  will  be  sold.  Regu- 
lar terms  of  the  district  court  commence  on  the  first  Monday  in 
July  of  each  year.  Paragraph  628,  supra,  provides  that  special 
terms  of  the  district  court  may  be  held  "whenever  in  the  judgment 
of  the  presiding  judge  of  said  court  public  justice  demands  it/'  and 
that  notice  be  given  by  the  clerk  upon  the  order  of  the  judge  by 
publication.  The  proceeding  contemplated  by  the  revenue  law, 
being  special,  should  be  strictly  construed  and  every  material  pro- 
vision of  the  statute  complied  with.  The  term  "fixed  by  law"  must 
be  the  regular  term  of  court  as  fixed  by  statute.  Special  terms 
cannot  embrace  special  proceedings  requiring  fixedness  of  time. 

2.  CouBTs— Special    Terms— Reoord.— The   record    must    affirmatively 
show  the  authority  by  which  a  special  term  is  held. 
WaiGHT,  C.  J.,  dissents. 

On  rehearing. 

1.  Reheabino— Purpose  of.— The  purpose  of  a  rehearing  is  not  to  open 

the  whole  case,  but  to  afford  an  opportunity  for  the  court  to  correct 
any  misapprehension  of  the  record,  or  any  oversight  or  omission 
inadvertently  made.  Arizona  Prince  Copper  Co.  v.  Copper  Queen 
Copper  Co,,  2  Ariz.  169,  11  Pac.  396,  cited. 

2.  CJouRTS— Eeoularitt    of    Proceedings— Presumptions— Want    of 

Record- Special  Term— Convening  Order.— While  what  is  recited 
in  the  record  of  a  court  of  general  jurisdiction  as  having  been  done 
is  presumed  to  be  done,  this  presumption  will  not  put  into  the 
record  what  is  not  there.  The  record  of  a  special  term  must  show 
that  it  met  according  to  law  and  upon  due  notice. 

8.  Taxation— Collection  by  Suit— Special  Proceeding  in  Rem— 
Jurisdiction  of  Court  Special.- The  collection  of  taxes  is  a  special 
proceeding  in  rem.  When  this  special  power  is  conferred  on  courts 
they  are  treated,  in  the  exercise  of  it,  as  courts  of  special  juris- 
diction. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Apache. 
James  H.  Wright,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion- 
William  C.  Hazeldine,  Solicitor  for  Appellant.    J.  A.  Wil- 
liamson, and  E.  M.  Sanford  of  Counsel. 

As  appears  on  the  face  of  the  complaint,  it  was  filed  at  ''the 
special  April  term,  1888.*'     The  judgment  and  proceedinga 


March,  1889.]      Territory  v.  Delinquent  Tax  List.        71 

and  all  the  acts  sought  to  be  reviewed  by  this  appeal  were  also 
had  at  a  special  term. 

The  notice  of  the  time  and  place  of  sale  of  property  men- 
tioned in  the  delinquent  list  (including  that  of  defendant) 
fixes  the  date  of  application  to  District  Court,  for  a  judgment 
against  the  same,  upon  the  third  Monday  in  April,  1888,  and 
announces  that  the  sale  of  said  property  will  take  place  on  the 
Monday  succeeding  said  third  Monday  in  April,  1888. 

The  regular  term  of  the  district  court,  as  fixed  by  law,  to 
be  held  in  the  county  of  Apache,  commences  on  the  first  Mon- 
day of  July  of  each  year.  Rev.  Stats.  Arizona,  p.  162, 
par.  626. 

From  this  it  appears  that  only  one  term  of  court  is  pro- 
vided for  by  law  to  be  held  in  the  county  of  Apache  each  year, 
and  that  the.  term  at  which  the  judgment  complained  of  was 
attempted  to  be  rendered,  commenced  on  the  third  Monday  in 
April,  1888,  the  same  being  the  sixteenth  day  of  April. 

For  provisions  as  to  holding  special  terms  of  court,  see 
Eev.  Stats.  Arizona,  p.  162,  par.  628. 

For  provisions  as  to  requirements  of  the  delinquent  list 
and  when  it  must  be  published,  see  Rev.  Stats.  Arizona,  p.  479, 
par.  2685. 

A  judgment,  to  be  in  accordance  with  the  statute,  must  be 
rendered  at  a  term  fixed  by  law,  and  the  collector's  notice 
appended  to  the  delinquent  list  must  distinctly  state  the  fact 
that  he  will  apply  for  judgment  at  the  next  ensuing  term 
after  the  publication  of  such  delinquent  list  and  for  an  order 
to  sell  the  property  therein  specified  on  the  Monday  next 
succeeding  the  day  fixed  by  law  for  the  commenoeme^t  of 
such  term;  that  is  to  say,  the  law  specifically  declares  that 
special  jurisdiction  is  given  to  district  courts  to  pass  upon  the 
sale  of  delinquent  property  for  taxes  at  terms  fixed  by  law. 
The  question  to  be  passed  upon  herein  is,  is  a  special  term  of 
court  a  term  fixed  by  lawt  If  this  proposition  be  answered 
in  the  negative,  the  entire  proceedings  sought  to  be  had  in  this 
case  fall  to  the  ground. 

The  statute  providing  for  the  sale  of  property  for  taxes 
being  in  derogation  of  the  common  law,  and  in  effect  provid- 
ing for  the  confiscation  of  property  for  the  non-payment  of 
taxes,  must  be  strictly  construed,  and  every  act  and  thing 
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required  to  be  done,  must  be  done  at  the  time  and  in  the 
manner  prescribed  and  in  strict  accordance  with  the  pro- 
visions of  the  act. 

The  supreme  court  of  the  United  States  has  established  the 
rule,  which  is  imperative  so  far  as  the  territories  are  con- 
cerned, in  the  opinion  delivered  by  Mr.  Chief  Justice  Mar- 
shall in  the  case  of  Thatcher  v.  Powell,  as  follows:  **In 
summary  proceedings  where  a  court  exercises  extraordinary 
power  under  a  special  statute  prescribing  its  course,  we  think 
that  course  ought  to  be  exactly  observed,  and  those  facts  es- 
pecially which  give  jurisdiction,  ought  to  appeav  in  order  to 
show  that  its  proceedings  are  coram  judice."  Thatcher  v. 
Powell,  6  Wheat.  119. 

The  jurisdiction  of  the  district  court  to  take  cognizance  of 
these  tax  cases  is  dependent  entirely  upon  the  publication  of 
the  advertisement  heretofore  mentioned.  Rev.  Stats.  Ari- 
zona, 1887,  supra. 

As  illustrating  the  strict  and  technical  compliance  with  the 
.  statute  required  in  tax  sales,  attention  is  called  to  the  rule  in 
Missouri,  where  the  law  requires  the  sale  to  be  made  before 
the  courthouse  door  of  the  county.  In  several  instances  the 
sales  were  made  inside  the  courthouse,  and  were  held  void. 
The  court  says:  "The  law  has  prescribed  the  place  of  sale, 
and  that  is  the  only  proper  place,  and  it  is  so  because  the  law 
has  said  so,  and  there  can  be  no  reasoning  about  it.''  Bubey 
V.  Huntsma/n,  32  Mo.  501. 

There  is  no  authority  under  the  common  law  for  a  court 
to  order  the  sale  of  property  for  taxes  due  thereon.  This  is 
a  special  proceeding  deriving  its  validity  and  authority  from 
statutory  law.  The  jurisdiction  conferred  is  special  and  lim- 
ited. It  must  appear  from  the  recitals  of  the  record  itself 
that  the  facts  existed  which  authorized  the  court  to  act.  In 
this  instance  the  record  shows  these  acts  were  done  at  a 
special  term,  and  the  law  prescribes  that  the  proceedings 
must  be  had  at  a  term  fixed  by  law.  Cooley  on  Taxation, 
p.  358 ;  Thatcher  v.  Powell,  6  Wheat.  119 ;  Dakin^  v.  Hudson, 
6  Cow.  221;  Deming  v.  Corwin,  11  Wend.  647;  Selden  v. 
Wright,  5  N.  Y.  497 ;  Bridge  v.  Ford,  4  Mass.  641 ;  Piatt  v. 
Stewart,  10  Mich.  260. 

This  brings  us  to  the  question  as  to  the  meaning  of  the 
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phrases  used  in  the  act,  *'at  the  next  ensuing  term"  and  '*the 
Monday  next  succeeding  the  day  fixed  by  law  for  the  com- 
mencement of  such  term,"  and  as  to  whether  or  not  they 
could  be  construed  as  embracing  special  terms,  or  terms  called 
by  and  at  the  pleasure  of  the  judge,  and  not  held  upon  dates 
fixed  and  determined  by  legislative  enactment. 

Terms  of  court  are  defined  to  be  those  times  or  seasons  of 
the  year  which  are  set  apart  for  the  dispat(;h  of  business  in 
the  superior  court  of  common  law.  Tidd's  Practice,  105.  As 
is  said  by  the  supreme  court  of  Pennsylvania,  *' Civilization 
and  its  attendant,  commerce,  has  in  more  modern  times  ex- 
tended the  administration  of  the  law  by  the  courts  of  justice 
much  beyond  the  limits  of  merely  leisure  periods;  but  still 
terms,  definite  and  fixed,  are  prescribed  and  are  absolutely 
necessary  to  the  successful  administration  of  the  judicial 
duties,  so  far  as  the  public  is  concerned;  and  hence  they 
are  with  us,  fixed  by  positive  law.  ...  On  this  point  (speak- 
ing of  the  question  raised  as  to  the  jurisdiction  at  an  ad- 
journed term)  the  act  of  the  5th  of  April  is  very  explicit.  It 
provides  that  the  terms  of  the  court  shall  commence  on  the 
first  Mondays  in  March,  June,  September,  and  December, 
and  continue  for  four  weeks  at  each  term.  This  is  the  term 
fi^ed  by  and  known  to  the  law,  and  it  cannot  be  supposed 
that  the  obligors  understood  that  any  different  or  other  time 
was  meant.*'  Eorton  v.  Miller ,  38  Pa.  St.  270;  Butcher  v. 
Brandy  6  Iowa,  235 ;  State  v.  Posey,  17  La.  Ann.  252. 

**When  the  statute  speaks  of  'terms,'  the  terms  constituted 
by  law  are  meant,  not  special  terms  appointed  by  the  court. 
Comm^onwealth  v.  Sessions  of  Norfolk,  5  Mass.  435 ;  Smith  v. 
Cutler,  10  Wend.  590,  25  Am.  Dec.  580."  Tompkins  v.  Clacka- 
m<is  Co.,  11  Or.  364,  4  Pac.  1210.  See,  also,  Dunn  v.  State,  2 
Ark.  229,  35  Am.  Dec.  54;  Garlick  v.  Dunn,  42  Ala.  404; 
Brown  v.  Hogel,  30  HI.  119;  Marsh  v.  Chestnut,  14  111.  224; 
Spellman  v.  Curtenius,  12  111.  409. 

The  rule  established  by  the  supreme  court  of  the  United 
States  for  the  government  of  this  and  other  courts  directly 
subordinate  to  it  as  to  the  construction  to  be  placed  upon 
statutes  providing  for  the  sale  of  property  for  the  non- 
payment of  taxes,  is  as  follows:  '*In  an  ex  parte  proceeding, 
as  a  sale  of  land  for  taxes  under  a  special  authority,  great 
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strictness  is  required.  To  divest  an  individual  of  his  property 
against  his  consent,  every  substantial  requisite  of  the  law 
must  be  shown  to  have  been  complied  with.  No  presumption 
can  be  raised  in  behalf  of  a  collector  who  sells  real  estate  for 
taxes  to  cover  any  radical  defect  in  his  proceeding.*'  Bonk- 
endorf  v.  Taylor's  Lessee,  4  Pet.  349. 

A  term  called  by  a  judge  or  a  special  term  is  not  in  any 
sense  of  the  word  a  term  fixed  by  law,  or  such  a  term  desig- 
nated by  the  legislature  as  that  at  which  proceedings  should 
be  had  for  the  purpose  of  enforcing  the  collection  of  delinquent 
taxes. 

Even  if  it  were  possible  to  place  such  a  construction  upon 
the  language  *'a  term  fixed  by  law"  as  to  embrace  a  special 
term  called  by  the  judge,  this  special  term  at  which  the  judg- 
ment in  this  case  was  attempted  to  be  rendered  was  coram 
non  jiuUce,  because  the  record  does  not  show,  neither  does 
it  appear  affirmatively  in  any  manner,  that  this  special  term 
was  called  in  manner  and  form  as  required  by  law. 

The  section  authorizing  special  terms  provides  that  the 
same  may  be  held  upon  notice  for  that  purpose  to  be  published 
in  a  newspaper,  such  notice  to  be  given  by  the  clerk  upon  the 
order  of  the  judge.    Rev.  Stats.,  sec.  628,  supra. 

This  being  a  special  term,  the  power  to  convene  and  the 
authority  under  which  the  same  was  opened  must  appear 
affirmatively  of  record,  as  no  presumptions  are  indulged  in 
favor  of  a  special  term,  thus  reversing  the  usual  rule  as  to 
courts  of  general  jurisdiction.  Clelland  v.  People,  4  Colo.  244; 
Dunn  V.  State,  2  Ark.  229,  35  Am.  Dec.  54. 

John  A.  Rush,  Attorney-General,  and  Harris  Baldwin  and 
T.  W.  Johnston,  special  counsel,  for  Appellee. 

*'It  is  unnecessary  that  the  order  calling  a  special  term 
of  the  circuit  court  should  be  set  out  in  the  record.  Unless 
the  contrary  expressly  appears,  the  presumption  is  in  favor 
of  the  regularity  of  the  term."    Teemer  v.  People,  81  111.  412. 

**  Where  a  proceeding  appears  to  have  been  at  a  special 
or  general  term,  the  presumption  of  law  is  in  favor  of  the 
regularity  of  said  term  and  of  the  jurisdiction  of  the  court. 
This  presumption  may  be  rebutted,  it  is  true,  by  showing  af- 
firmatively that  there  was  no  order  of  the  judge  or  court  ap- 


March,  1889.]      Territory  v.  Delinquent  Tax  List.        75 

pointing  the  special  term,  or  where  the  court  can  see  from  the 
public  law  that  the  judge  was  required  to  be  in  another  place, 
holding  another  court.''  Cook  v.  Renick,  19  111.  600. 

"It  is  contended  that  if  the  court  was  legally  empowered 
to  hold  a  special  term,  it  was  in  this  instance  done  without 
authority  of  law,  because  it  does  not  appear  by  the  record 
that  the  judge  notified  the  sheriff  of  the  same,  or  that  the 
sheriff  put  up  at  each  of  the  precincts  in  the  county  at  least 
three  weeks'  notice  of  the  time  when  the  special  term  was 
to  commence.  As  decided  by  this  court  time  and  again,  we 
must  necessarily  presume  that  the  officers  of  the  court  per- 
formed their  duty  in  such  particular,  unless  the  contrary 
appears."    Harriman  v.  The  State,  2  G.  Greene,  277. 

**The  statute  providing  for  it  is  merely  directory,  and  such 
notice  is  not  considered  an  essential  prerequisite  to  confer 
jurisdiction."    Harriman  v.  The  State,  2  G.  Greene,  277. 

See,  also,  Wright  v.  Lee,  2  G.  Greene,  94;  Reynolds  v. 
Stansbury,  20  Ohio,  353;  Bosworth  v.  Vanderwalker,  53 
N.  Y.  599;  Ferguson  v.  Crawford,  86  N.  T.  611. 

POETEE,  J. — This  is  one  of  the  cases  wherein  the  Atlan- 
tic &  Pacific  Eailroad  resists  the  payment  of  the  taxes  for 
the  year  1887  in  the  counties  of  Mojave,  Yavapai,  and 
Apache.  There  are  questions  common  to  each  of  those 
counties,  but  an  independent  one  applies  alone  to  the  county 
of  Apache,  which  question  arises  as  to  the  jurisdiction  of 
the  court  in  which  judgment  was  obtained  against  the  rail- 
road. A  special  appearance  was  made  to  the  jurisdiction, 
and  the  contention  made  that,  it  being  a  special  term  of  the 
court,  there  was  no  authority  to  try  the  tax  cases.  The 
complaint  shows  its  being  filed  at  the  special  Apfil  term, 
1888.  The  judgment  was  had  at  the  special  term.  The 
notice  of  the  time  and  place  of  sale  of  property  in  the  de- 
linquent list  fixes  the  date  of  the  application  to  the  district 
court  for  a  judgment  against  the  same  upon  the  third  Mon- 
day in  April,  A.  D.  1888,  and  that  the  sale  will  take  place  on 
the  Monday  succeeding  said  third  Monday  in  April,  A.  D. 
1888.  The  regular  term  of  the  district  court  to  be  held  in 
the  county  of  Apache  commences  on  the  first  Monday  in 
July  of  each  year.    Paragraph  628,  Eevised  Statutes,  pro- 
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vides  that  ** special  terms  of  the  district  courts  may  be 
held  in  any  county  of  this  territory  for  the  trial  of  civil 
and  criminal  causes,  and  the  transaction  of  civil  and 
criminal  business,  generally,  or  of  either,  whenever  in  the 
judgment  of  the  presiding  judge  of  said  court  public 
justice  demands  it.  Such  special  terms  shall  be  held  upon 
notice  for  that  purpose,  to  be  published  in  some  newspaper 
printed  in  the  county  where  the  court  is  to  be  held,  if  there 
be  a  newspaper  published  in  said  county,  and  if  no  paper  is 
published  in  said  county,  then  by  notice  published  in  some 
newspaper  published  in  the  district ;  said  notice  to  be  given 
by  the  clerk  upon  the  order  of  the  judge."  Chapter  7  of 
the  Revenue  Law  provides  for  the  publication  of  the  delin- 
quent list,  when  the  same  must  be  published,  and  what  it 
must  contain,  and  it  then  prescribes  the  notice  to  be  given 
in  the  following  language:  **The  tax  collector  must  append 
and  publish,  with  the  delinquent  list,  a  notice  that  he  will 
apply  to  the  district  court  held  in  and  for  said  county,  at  the 
next  ensuing  term  thereof,  for  judgment  against  the  lands 
and  real  estate  and  personal  property  described  in  said  list, 
for  said  taxes,  costs,  and  interest,  and  for  an  order  to  sell  the 
same  for  the  satisfaction  thereof;  and  shall  also  give  notice 
that  on  the  Monday  next  succeeding  the  day  fixed  by  law  for 
the  commencement  of  such  term  of  the  district  court  all  the 
lands  and  real  estate  and  personal  property,  for  the  sale 
of  which  an  order  shall  be  made,  will  be  exposed  to  public 
sale  at  the  building  where  the  district  court  is  held  in  said 
county,  for  the  amount  of  taxes,  interest,  and  costs  due 
thereon;  and  the  advertisement  published  according  to  the 
provisions  of  this  section,  shall  be  deemed  to  be  suflBcient 
notice,"  etc.  See  Rev.  Stats.  Ariz.,  p.  479,  par.  2685.  On 
publication  and  advertisement,  and  the  filing  of  a  complaint, 
the  district  court  acquires  jurisdiction  over  the  property 
described  in  the  delinquent  list.  But  at  what  term  of  the 
court  does  this  jurisdiction  obtain?  This  is  a  special  pro- 
ceeding, and  should  be  strictly  construed.  The  case  of 
Brown  v.  Hogle,  30  111.  119,  cited  by  counsel,  was  where  the 
collector  was  required  to  apply  for  judgment  at  the  June 
term.  He  applied  at  July  term.  The  court  says :  ''The  term 
is  fix'»d  by  law,  and  the  design  is  that  all  persons  owning 
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lands  in  the  county,  looking  to  the  law  for  their  rights,  may 
know,  certainly  when  the  application  will  be  3aiade,  and 
make  such  defense  as  the  law  entitles  them  to  make,  and 
show  cause,  if  they  can,  why  judgment  should  not  be  ren- 
dered against  their  lands.  If  this  rested  in  the  discretion  of 
the  collector,  and  the  people  interested  are  to  derive  their 
knowledge  of  the  term  at  which  the  application  will  be  made 
solely  from  the  collector's  notice,  much  embarrassment  and 
loss  might  occur,  as  those  notices  are  not  so  widely  diffused 
as  the  law  itself."  And  further  on,  quoting  with  approval  a 
former  decision  of  the  same  court,  the  learned  judge  says: 
**It  is  a  sound  and  inflexible  rule  of  the  law  that  when 
special  proceedings  are  authorized  by  statute,  by  which  the 
estate  of  one  man  may  be  divested  and  transferred  to  an- 
other, every  material  provision  of  the  statute  must  be  com- 
plied with.  The  owner  has  a  right  to  insist  upon  a  strict 
performance  qf  all  the  material  requirements,  especially  of 
these  designed  for  his  security,  and  the  non-observance 
of  which  may  operate  to  his  prejudice.  See  Brown  v.  Hogle, 
30  ni.  119.  See,  also.  Marsh  v.  Chestnut,  14  111.  224 ;  Spellman 
Y.  Curienius,  12  111.  409. 

We  must  conclude  that  the  term  ** fixed  by  law''  must  be 
the  regular  term  of  court  as  fixed  by  statute.  Special  terms 
are  allowed  to  be  held  for  the  trial  of  civil  and  criminal 
causes,  and  the  transaction  of  civil  and  criminal  business 
generally.  This  is  certainly  not  to  embrace  special  proceed- 
ings requiring  a  fixedness  of  time.  The  time  of  sale  is  on 
Monday  next  succeeding  the  day  fixed  by  law  for  the  com- 
mencement of  such  term.  All  the  tax-payers  are  presumed 
to  know  their  regular  terms  of  courts.  The  holdings  of  spe- 
cial terms  are  in  the  discretion  of  the  judge.  A  tax-payer, 
knowing  such  time,  rests  easily,  believing  at  the  proper 
time  he  can  come  and  make  his  defense.  He  may  tempora- 
rily leave  the  territory,  and,  while  resting  in  fancied  security, 
an  order  is  made  for  a  special  terra  of  court,  and  he  divested 
of  his  property  without  a  hearing.  It  is  not  thus  in  other 
actions,  for  there  the  resident  litigant  has  to  be  personally 
served  with  process,  and,  besides  publication  in  non-resident 
cases,  the  summons  and  complaint  have  to  be  mailed  to  the 
defendant. 
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Conceding,  though,  that  ''the  ensuing  term"  meant  the 
special  April  term  of  this  district  court,  the  record  must  af- 
firmatively show  the  authority  by  which  the  special  term  was 
to  be  held;  it  being  a  special  proceeding,  and  therefore  no 
intendment  being  in  its  favor.  The  record  does  not  disclose 
that  the  notice  to  be  given  by  the  clerk  upon  the  order  of 
the  judge  was  so  given.  It  commences:  ** April  16,  1888, 
present,  presiding,"  etc.  The  supreme  court  of  Colorado 
announces  that  if  the  judge  of  that  district  did,  by  order,  fix 
a  term  of  the  district  court  to  be  begun  and  held  for  the 
county  of  Fremont  on  the  sixteenth  day  of  November,  1876, 
this  fact  should  affirmatively  appear  by  the  record."  del- 
land  V.  People,  4  Colo.  244.  And  also  in  Dunn  v.  State,  2 
Ark.  254,  35  Am.  Dec.  54,  it  says:  *'And  the  most  important 
circumstance  upon  which  the  right  of  power  of  the  judge 
to  order  a  special  term  of  the  circuit  court  is  made  to  depend 
cannot  judicially  appear  otherwise  than  by  being  made  of 
record,  it  being  a  matter  altogether  in  pais."  .  .  ,  The 
judgment  for  the  plaintiff  in  the  county  of  Apache,  as  to 
the  defendant  the  Atlantic  &  Pacific  Railroad  Company,  is 
reversed. 

Barnes,  J.,  concurs. 

WRIGHT,  C.  J.,  dissenting. — ^I  deeply  regret  that  the  ma- 
jority of  the  court  have  felt  constrained  to  reverse  this  case 
for  the  reasons  assigned.  The  magnitude  of  the  interests 
and  the  questions  involved,  both  to  the  people  and  defend- 
ant, the  Atlantic  &  Pacific  Railroad  Company,  render  the 
final  determination  of  those  interests  and  questions  a  mat- 
ter of  grave  public  concern.  If  the  railroad  is  not  liable  to 
taxation,  it  should  be  no  longer  harassed  with  suits  to  en- 
force the  collection  of  taxes  from  it ;  if  it  is  liable,  the  people 
are  entitled  to  the  revenue.  In  either  case,  the  public  in- 
terests and  justice  require  that  the  matter  should  be  speedily 
adjudicated.  We  do  not  mean  to  intimate,  however,  that  if 
the  judgment  was  erroneous  it  should  not  h«ve  b^^n  re- 
versed, but  we  do  contend  most  strenuously  that  neither  of 
the  reasons  assigned  in  the  opinion  of  reversal  is  tenable. 

The  first  position  taken  is  that  the  district  court  of 
Apache  County  had  no  power  or  jurisdiction  to  render  a 
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judgment  in  the  tax  suit  at  the  special  April  term,  1888, 
and  could  have  only  rendered  the  judgment  at  the  regular 
July  term  of  that  year.  We  deny  this  proposition,  and  hold 
that  said  district  court  had  plenary  power,  even  if  it 
possessed  none  other  than  that  conferred  by  our  statute,  to 
render  such  judgment  at  any  other  term  provided  for  by 
law ;  the  sole  and  only  prerequisites  being  that  it  be  a  term 
provided  for  by  law,  and  that  it  be  the  next  ensuing  term 
after  the  due  perfection  of  the  statutory  notice  or  sum- 
mons. It  cannot  matter  that  such  term  be  a  general  or 
special  term.  The  notice  required  is  the  same  at  each,  and 
the  power  and  jurisdiction  of  the  court  is  as  full  and  com- 
plete at  one  term  as  at  the  other.  If  this  be  not  so,  the  stat- 
ute itself  is  meaningless,  and  its  language  a  delusion.  It 
says:  "Special  terms  of  the  district  courts  may  be  held  in 
any  county  of  this  territory  for  the  trial  of  civil  and  crim- 
inal causes,  and  the  transaction  of  civil  and  criminal  busi- 
ness, generally  or  of  either,  whenever  in  the  judgment  of 
the  presiding  judge  of  said  court  public  justice  demands  it." 
See  Rev.  Stats.  Ari^.  1887,  par.  628.  Well,  in  the  judgment 
of  the  presiding  judge  of  the  district  court  of  Apache 
County,  public  justice  demanded  that  the  special  April  term, 
1888,  thereof  be  held.  Accordingly,  in  compliance  with  the 
statute,  the  judge  issued  the  order  calling  said  term,  and 
requiring  the  clerk  of  said  court  to  publish  due  notice  there- 
of in  the  St.  Johns  Herald,  a  newspaper  published  in  Apache 
County.  It  is  not  denied  that  all  this  was  done,  and  that 
said  order  was  by  the  clerk  filed  with  the  records  of  said 
court;  but  it  is  claimed  that  the  order  and  notice  are  not 
set  out  in  the  record  of  this  case.  Now,  we  do  not  know  what 
law-maker  drew  this  statute ;  but,  after  mature  deliberation, 
we  have  been  wholly  unable  to  conceive  of  language,  con- 
ferring upon  the  court  power  and  jurisdiction  more  fully, 
accurately,  and  completely,  to  render  any  sort  of  judg- 
ment or  transact  any  sort  of  business,  either  civil  or  crim- 
inal. But,  while  this  is  incontrovertible,  the  majority  of 
the  court  in  their  opinion  say:  **This  is  certainly  not  to  em- 
brace special  proceedings  requiring  fixedness  of  time.  The 
time  of  sale  is  on  Monday  next  succeeding  the  day  fixed  by 
law  for  the  commencement  of  such  term."     What  term? 
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What  is  the  day  fixed  by  law  for  the  commencement  of  such 
term?  Where  is  the  fixedness  of  time?  The  opinion  does 
not  tell  us.  The  only  ''fixedness"  is  that  it  must  be  the 
first  term  following  the  publication  of  the  notice.  The  opin- 
ion makes  it  in  this  case  the  second  term  thereafter.  Do  my 
learned  associates  mean  to  say  that  the  statute  prescribes 
any  definite,  fixed  term  eo  nomiriet  If  the  legislature  had 
named  any  particular  special  or  general  term  at  which  alone 
tax-suits  should  be  tried  and  tax-judgments  rendered,  that 
would  perhaps  be  a  limitation  upon  the  power  and  juris- 
diction of  the  court.  But  it  has  not  done  so.  There  is  ab- 
solutely nothing  in  the  revenue  act  **  requiring  a  fixedness 
of  time"  for  the  commencement  of  tax-suits  in  the  district 
court,  or  a  definite  term  of  court,  either  general  or  special, 
at  which  alone  tax  judgments  shall  be  rendered.  The  nearest 
approach  to  '*a  fixedness  of  time"  is  where  the  tax  collector 
is  required  to  apply  for  the  tax  judgments  at  the  next 
ensuing  term  after  the  due  completion  of  the  statutory 
notice.  The  word  ** ensuing"  is  synonymous  with  the  word 
''following";  both  mean  "coming  after."  Now,  it  is  not 
and  cannot  be  denied  that  the  court  had  power  to  call  the 
special  April  term,  1888. 

It  is  not  and  cannot  be  denied  that  that  was  the  next 
ensuing  term  after  the  completion  of  the  notice.  It  was  the 
first  term  following  or  coming  after  said  notice.  Did  the 
legislature  mean  what  it  said  when,  by  specific  enactment, 
it  required  the  tax  collector  to  apply  for  the  tax  judgment 
at  the  term  next  ensuing  or  following,  or  coming  after  the 
completion  of  the  statutory  notice  or  summons  to  delinquent 
tax-payers?  If  it  had  meant  the  next  ensuing  general  term 
only,  would  it  not  have  used  the  one  single  word  "general"! 
Or,  as  it  is  more  probable,  as  it  had  provided  only  one  gen- 
eral term  for  Apache  County,  viz.,  the  term  beginning  on 
the  first  Monday  in  July,  would  it  not  have  said  that  such 
judgment  should  be  applied  for  at  the  general  July  term? 
If  this  had  been  the  case,  and  the  judgment  had  been  ren- 
dered at  the  special  April  term,  it  would  have  been  clearly 
irregular.  This  was  the  case  with  the  principal  authority 
relied  upon  by  the  majority  of  the  court  to  sustain  their 
opinion.    See  Brown  v.  Hogle,  30  111.  119.    There  the  coUec- 
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tor  was  required  by  statute  to  apply  for  judgment  at  the 
June  term.  Of  course,  that  did  not  mean  the  July  term,  or 
any  other  term,  general  or  special.  It  meant  the  June  term ; 
no  more,  no  less.  And  when  he  applied  at  the  July  term  he 
was  wrong.  But  our  statutes  do  not  say  the  July  term,  or 
any  other  term,  special  or  general,  except  the  particular  term 
next  ensuing,  following,  or  coming  after  the  completion  of 
the  publication  of  the  notice;  and  that  term  in  this  case 
was  the  special  April  term,  1888.  Nothing  can  be  clearer 
and  more  certain  than  this.  No  sort  of  ambiguity  can  be  de- 
tected here.  It  is  plain,  unmistakable.  The  conclusion  is 
irresistible,  then,  that  the  court  had  power,  under  the  stat- 
ute, to  call  the  special  April  term,  1888,  and,  if  it  did  call 
it,  according  to  the  provisions  thereof,  it  had  power  and 
jurisdiction,  even  under  the  same  statute,  to  render  the  tax 
judgment.  The  tax-suit  was  either  a  civil  or  criminal  suit, 
or  it  was  civil  or  criminal  business.  It  is  idle  to  contend 
otherwise.  Well,^  if  it  was  either,  the  statute  authorizing 
special  terms  clothed  the  court,  even  if,  as  a  court  of  general 
jurisdiction,  it  had  no  inherent  power,  with  complete  and 
plenary  power  and  jurisdiction  to  act.  Does  not  the  power 
to  try  civil  and  criminal  causes,  and  to  transact  civil  and 
criminal  business,  generally,  necessarily  include  the  power 
to  transact  civil  or  criminal  business  specially?  Does  not 
the  greater  include  the  less?  If  the  opinion  herein  is  correct 
in  this  regard,  we  have  in  this  territory  this  unprecedented 
judicial  condition,  viz. :  That  at  a  special  term  of  the  district 
[court],  called  as  provided  for  by  the  statute,  a  man  may  be 
indicted  for  murder,  tried,  convicted,  and  sentenced  to  be 
hanged,  and  the  hanging  would  be  legal,  but  a  judgment  can- 
not be  had  against  him  for  a  two-dollar  tax.  Pretext  can 
generally  be  found,  if  sought  with  diligence ;  and  the  history 
of  tax  litigation  reveals  that  delinquent  tax-payers  have  gen- 
erally been  as  successful  in  this  direction  as  any  other  class 
of  litigants.  More  especially  is  this  true  with  reference  to 
corporations  that  have  sought  to  avoid  taxation.  Hence 
nothing  is  truer  of  modern  jurisprudence  than  that  the  great 
bulk  of  adjudication  is  towards  stricter  construction,  where 
exemption  from  taxation  is  sought,  and  more  liberal  con- 
struction in  favor  of  revenue  laws. 

Arizona  I 
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And  it  is  here  to  be  observed  that  the  three  authorities  re- 
lied upon  in  the  opinion,  viz.,  the  decisions  in  12,  14,  and  30 
Illinois,  have  been  virtually  abrogated  by  the  Illinois  revenue 
laws  of  1872-73 ;  and  the  supreme  court  of  Illinois  in  1875-76, 
and  in  fact  down  to  the  present  time,  in  construing  this  rev- 
enue law,  and  proceedings  under  it,  has  distinctly  recog- 
nized this  fact.  In  the  case  of  Thatcher  v.  People,  79  111. 
597,  the  supreme  court  of  that  great  state  says:  ** Hence  this 
amendment  to  our.  revenue  law ;  and  by  it  nearly,  if  not  all, 
our  previous  decisions  have  been  abrogated  as  rules  for  the 
determination  of  cases  arising  after  the  adoption  of  the  amend- 
ment." 

Now,  in  1887,  the  territory  of  Arizona,  through  its  legis- 
lature, adopted  this  Illinois  revenue  law  of  1872-73,  almost 
verbatim  et  literatim,  with  the  construction  put  upon  it  by 
the  supreme  court  of  Illinois  in  Thatcher  v.  People,  and  other 
cases  passed  upon  prior  to  1887.  30  111.  119,  has  already 
been  noticed;  but  it  is  to  be  further  observed  that  March 
V.  Chestnut,  14  111.  224,  and  Spellman  v.  Curtenius,  12  111.  409, 
the  other  two  cases  relied  on,  only  uphold  the  old,  dogmatic, 
common-law  rule  that  requires  technical  accuracy  in  the  form 
of  tax  assessments.  Not  one  word  is  said  in  either  case  about 
the  power  or  jurisdiction  of  the  court.  And  we  have  just 
seen  that  by  our  revenue  law,  and  its  prototype,  the  Illinois 
revenue  law  of  1872-73,  those  common-law  rules  have  either 
been  abrogated  entirely  or  greatly  modified.  How  is  it, 
then,  that  the  majority  of  the  court  rely  solely  on  these 
authorities  to  sustain  their  opinion  on  this  branch  of  the 
icase  ?  The  language  of  the  opinion  on  this  point,  after  quot- 
ing approvingly  these  authorities,  is:  **We  must  conclude 
that  the  term  fixed  by  law  must  mean  the  regular  term  as 
fixed  by  the  statute.  *^  Here,  again,  we  most  respectfully  dis- 
sent, and  hold  that  a  special  term  of  court,  called  accord- 
ing to  the  provisions  of  the  statute,  is  as  much  a  term 
** fixed  by  law"  as  any  regular  or  general  term.  The  mode 
of  fixing  by  law  the  term  is  difl'erent;  that  is  all.  In  the 
one  case  the  legislature  fixed  the  term  in  the  statute;  in 
the  other,  by  the  presiding  judge,  the  term  was  fixed  by 
law,  i.  e.,  by  authority  and  according  to  the  provisions  of  the 
statute.    A  term  fixed  by  law  means  a  term  determined  upon 
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by  law.  So  it  is  fixed  and  definite,  it  is  wholly  immaterial 
whether  it  be  a  term  fixed  by  the  statute,  or  a  term  fixed 
by  the  judge  by  authority  of  the  statute.  In  either  case,  or 
in  both,  it  is  **a  term  fixed  by  law.'^  Is  it  not,  therefore,  a 
strained  construction  to  say,  **the  term  fixed  by  law''  must 
mean,  alone,  the  regular  term  of  court  fixed  by  the  statute! 
The  converse  of  a  proposition  is  necessarily  true,  and  there- 
fore, if  the  phrase  '* fixed  by  law"  means  only  regular  terms 
fixed  by  the  statute,  special  terms,  although  fixed  by  the 
judge  by  authority  of  the  statute,'  are  not  terms  fixed  by  law. 
-And  if  they  are  not  terms  fixed  by  law  they  are  not  legal 
terms,  and  can  therefore  have  no  legal  existence. 

But  says  the  opinion :  **  All  the  tax-payers  are  presumed  to 
know  the  regular  terms  of  court."  Of  course,  they  are 
supposed  to  get  this  knowledge  from  the  statute.  Is  the  stat- 
ute fixing  the  regular  terms  of  court  the  only  portion  of 
that  repository  of  law  that  delinquent  tax-payers  are  pre- 
sumed to  know?  Are  they  not  equally  presumed  to  know 
the  other  provisions  of  the  statute,  especially  those  provid- 
ing for  special  terms?  But  again  says  the  opinion:  ** Special 
terms  are  held  in  the  discretion  of  the  judge."  Well,  has 
the  delinquent  tax-payer  any  cause  of  complaint?  He  is 
presumed  to  know  the  law.  He  knows  that  that  law  pro- 
vides that,  whenever  in  the  judgment  of  the  presiding  judge 
public  justice  demands  it,  special  terms  of  the  district  court 
may  be  held  for  the  trial  of  any  sort  of  cases  and  the  transac- 
tion of  any  sort  of  business.  He  knows  his  taxes  are  over- 
due; that  public  justice  demands  that  he  should  pay  his 
taxes  as  well  as  the  rest  of  his  fellow  citizens.  He  knows 
that  public  justice  demands  that,  if  he  is  to  be  shielded  with 
the  protection  of  the  government,  he  should  be  burdened 
with  and  should  pay  his  share  of  taxes  to  support  the  gov- 
ernment. He  knows,  or  ought  to  know,  that  protection  and 
taxation  are  correlative  rights.  Has  not  the  revenue  law 
been  just  to  him?  Does  it  not  provide  that  if  the  tax-payer 
is  dissatisfied  with  the  taxes  assessed  against  him  he  may  ap- 
peal to  the  board  of  equalization?  Was  not  that  privilege 
allowed  and  embraced  in  the  case  at  bar?  If  the  court  was 
speaking  of  tax-payers  before  they  became  delinquent,  it 
seems  to  us  there  would  be  more  force  in  the  opinion.    It 
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must  be  borne  in  mind,  however,  that  delinquent  tax-payers 
alone  are  here  spoken  of, — those  who  are  endeavoring  to 
thwart  the  purposes  of  the  revenue  law;  a  purpose  whien 
that  law,  in  its  broad,  comprehensive,  just,  and  enlightened 
provisions,  did  not  intend  should  be  accomplished  by  mere 
technicalities.  Finally,  on  this  branch  of  the  case,  the  court 
say:  **He  [meaning  the  delinquent  tax-payer]  may  tem- 
porarily leave  the  territory,  and  while  resting  in  fancied 
security,"  etc.  What  right  has  he  to  rest  in  fancied  security! 
He  is  defaulter  in  the  payment  of  his  taxes,  and  does  he 
not  know  it?  In  that  sense,  if  he  leave  the  territory  tem- 
porarily is  he  not  temporarily  a  refugee  from  justice! 
Would  it  not  be  an  honest  and  reasonable  apprehension  on 
his  part  to  suppose  that  that  government,  which  had  protect- 
ed him  and  his  property,  and  to  which  his  taxes  had  long 
since  been  due,  would  use  every  legitimate  means  at  its 
disposal,  after  those  taxes  became  due  and  were  not  paid, 
to  compel  him  to  do  that  which  he,  as  a  good  citizen,  ought 
to  have  done  long  ago  ?  Is  not  every  day  that  he  is  indulged, 
after  his  taxes  have  become  delinquent,  a  matter  ex  gratia 
the  government,  for  which  he  ought  to  be  thankful,  instead 
of  complaining  and  ** resting  in  fancied  security"!  If  a  tax- 
suit  is  different  from  other  actions,  it  is  just  as  widely  dif- 
ferent at  a  regular  as  at  a  special  term  of  court. 

Our  conclusion,  therefore,  is  that  as  the  court  had  unques- 
tionable authority  to  hold  the  special  April  term,  1888,  of 
the  Apache  County  district  court;  that,  as  at  said  term  it 
had  plenary  power  and  jurisdiction,  not  only  as  a  court  of 
general  jurisdiction,  but  from  the  broad  and  unlimited  grant 
of  power  in  the  statute  authorizing  such  terms  to  render 
any  sort  of  judgment,  civil  or  criminal,  including  tax  judg- 
ments, or  transact  any  sort  of  business,  civil  or  criminal, 
including  tax  business ;  and  that  as  said  special  April  term, 
1888,  was  the  term  next  ensuing,  following,  or  coming  after  the 
due  completion  of  the  statutory  notice  to  delinquent  tax- 
payers, it  alone  was  the  legal  and  proper  term  at  which  the 
tax-collector  should  have  applied  for  his  tax  judgment ;  and 
that  the  proceedings  of  the  court  in  the  tax  suit  were  coram 
jvdice.  The  law  being  peremptory  in  requiring  the  tax  col- 
lector to  apply  for  judgment  at  the  first  term  coming  after 
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the  completion  of  the  notice,  he  could  not,  without  some 
good  excuse,  legally  apply  at  the  second  term  thereafter. 

In  the  next  place,  the  court,  in  their  opinion  say:  ** Con- 
ceding, though,  that  the  next  ensuing  term  meant  the  special 
April  term  of  the  district  court,  the  record  must  affirmatively 
show  the  authority  by  which  the  special  term  was  held." 
We  most  respectfully,  but  solemnly,  deny  this  proposition 
also,  and  hold  that  the  law  conclusively  presumes  the  special 
term  to  have  been  properly  held  till  the  contrary  be  made  to 
appear.  The  district  court  of  Apache  was  and  is  as  much 
a  court  of  general  jurisdiction  at  a  special  term  as  at  a  gen- 
eral term.  There  are  no  words  of  limitation  as  to  its  juris- 
diction at  a  special  term,  contained  in  any  law  or  statute; 
nor  is  its  power  limited  in  any  degree  differently  at  a  special 
term  from  what  it  is  at  a  general  term;  and  therefore  the 
same  presumptions  as  to  jurisdiction  and  the  regularity 
of  its  proceedings  at  a  special  term  must  be  indulged  as  at 
a  regular  term.  In  either  case,  its  proceedings  are  to  be 
according  to  the  course  of  the  common  law,  modified  only  by 
statutory  limitation.  It  is  everywhere  and  always  a  court  of 
general  jurisdiction.  Of  course,  it  would  be  competent  for 
a  defendant  to  show  affirmatively  that  the  court  had  not  ac- 
quired jurisdiction  of  his  person,  for  instance;  but  the 
onus  probandi  would  be  on  him,  and  until  he  made  the  requi- 
site proof  the  presumption  would  hold  that  the  court  had 
jurisdiction.  Let  it  be  observed  that  it  would  be  as  compe- 
tent for  him  to  make  such  affirmative  proof  at  a  regular  term 
as  at  a  special  term,  and  vice  versa.  It  is  a  misapprehen- 
sion to  suppose  that,  because  the  term  of  the  court  is  a 
special  term,  its  proceedings  are  necessarily  special.  Some 
of  its  proceedings  might  be  special;  so  might  they  be  at  a 
general  term.  If  tax  suits  are  special  proceedings,  they  are 
not  less  so  because  had  at  a  general  term.  The  truth  is  the 
law  contemplates  that  court  proceedings  at  a  special  term 
shall  be  as  general  as  at  a  regular  term;  for  special  terms 
are  held  for  the  trial  of  civil  and  criminal  causes,  and  for 
the  transaction  of  civil  and  criminal  business  generally  or 
either.  This  language  would  certainly  compass  all  the  pur- 
poses for  which  regular  terms  are  held.  The  legislative 
will  is  thus  clearly  revealed,  that  the  proceedings  of  a  special 
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term  shall  be  as  general  as  at  a  regular  term,  and,  that  the 
court  should  be  as  much  a  court  of  general  jurisdiction  at 
the  one  term  as  at  the  other.  The  law  then  presumes  that 
the  district  court  had  jurisdiction,  and  that  its  proceedings 
were  legal  and  regular  at  the  special  April  term,  1888,  in 
Apache  County,  until  the  contrary  is  made  to  affirmatively 
appear.  But  says  the  opinion:  **The  record  does  not  dis- 
close that  the  notice  to  be  given  by  the  clerk  upon  the  order 
of  the  judge  was  so  given."  The  record  does  not  disclose 
this  fact,  and  it  is  perfectly  certain  that  it  did  not  have 
to  disclose  it.  Nor  was  it  necessary  that  the  order  of  the 
judge  calling  the  special  term,  should  be  set  out  in  the 
record. 

The  district  court  of  Apache  County  at  its  special  April 
term,  1888,  being  a  court  of  general  jurisdiction,  the  pre- 
sumption of  law  is  in  favor  of  the  regularity  of  its  said  term 
until  the  contrary  is  made  to  appear.  If  the  opinion  is  cor- 
rect in  this  regard,  we  have  this  singular  condition  of  af- 
fairs: That  if  a  hundred  civil  and  criminal  cases  are  to  be 
tried  at  a  special  term  of  the  district  court,  each  trial  will 
be  void,  unless  the  record  of  each  case  contain  a  recorded 
copy  of  the  order  of  the  judge  calling  the  special  tenn4 
and  also  a  recorded  copy  of  the  notice  thereof,  published 
by  the  clerk  upon  the  order  of  said  judge  in  some  news- 
paper in  the  county  where  the  term  is  to  be  held.  This  is 
necessarily  so,  because  the  court  speaks  of  the  '* record.'*  It 
means  the  record  of  the  tax  suit,  no  other  record  being 
before  it,  and  that  record  must  affirmatively  show,  etc. ;  and 
therefore  what  it  means  to  say  is  that  the  record  of  this 
particular  case,  as  well  as  all  others  tried  at  that  term,  must 
affirmatively  show  that  the  said  order  and  notice  were  given, 
and  the  only  way  that  these  facts  can  be  made  to  judicially 
appear,  is  to  record  the  said  notice  and  order  in  each  case. 
The  record  of  each  case  stands  alone,  so  that  a  himdred 
cases  having  been  tried,  the  order  and  notice  would  have  to 
be  recorded  a  hundred  different  times.  Can  this  be  law! 
Can  this  be  essential  to  the  jurisdiction  of  the  court?  Now, 
the  statute  providing  for  special  terms  does  not  require  that 
either  the  order  or  notice  be  filed  or  recorded  by  the  clerk. 
It  does  require  that  the  order  be  made  and  the  notice  given. 
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Even  theso  requirements,  however,  are  only  directory.  It  is 
not  denied  that  this  was  done  in  this  case.  At  all  events, 
until  the  contrary  be  made  to  affirmatively  appear,  the  law 
by  intendment  says  it  was  done.  Indeed,  counsel  for  defend- 
ant in  their  argument  admitted  that  the  order  of  the  judge 
calliug  the  term  was  made  and  filed  by  the  clerk,  and  that 
the  clerk  gave  the  notice.  But  the  court  say  the  notice  should 
affirmatively  appear;  that  is,  that  it  should  have  been  re- 
corded by  the  clerk  with  the  record  of  the  case.  That  is  not 
law.  The  Iowa  statute  of  1839,  authorizing  territorial  dis- 
trict judges  to  hold  special  terms  of  court,  was  very  similar 
to  ours.  The  only  difference  was  that  there  the  judge  was  re- 
quired to  direct  the  sheriff  instead  of  the  clerk  to  give  the 
notice.  In  the  case  of  Harriman  v.  State,  2  G.  Greene,  270, 
the  record  was  silent  as  to  whether  the  notice  had  been  given 
or  not,  precisely  as  in  the  case  at  bar.  Mr.  Justice  Greene,  in 
delivering  the  opinion  of  the  supreme  court  of  Iowa  in  this 
case,  said:  ** Another  objection  was  urged  to  this  special 
term,  to  which  we  will  merely  advert.  It  is  contended  that 
if  the  court  was  legally  empowered  to  hold  a  special  term  it 
was  in  this  instance  done  without  authority  of  law,  because 
it  does  not  appear  by  the  record  that  the  judge  notified 
the  sheriff  of  the  same,  or  that  the  sheriff  put  up  at  each  of 
the  precincts  in  the  county  at  least  three  weeks'  notice  of 
the  time  when  the  special  term  was  to  commence.  As  de- 
cided by  this  court  time  and  again,  we  must  necessarily  pre- 
sume that  the  officers  of  the  court  performed  their  duty  in 
such  particular,  unless  the  contrary  appears.  An  averment 
of  such  facts  in  a  record  is  not  necessary.  The  record  being 
silent,  the  fact  that  legal  notice  was  given  is  established  by 
intendment." 

Does  not  this  exactly  cover  the  case  at  bar?  But  even  if 
it  were  a  fact  that  the  clerk  gave  no  notice  of  the  special 
April  term,  1888,  at  all,  the  above  authority  settles  the  law 
that  the  proceedings  of  the  court  would  not  have  been  there- 
by invalidated.  It  says  further:  **The  proceedings  of  the 
court,  without  such  notice  were  not  void.  The  statute  pro- 
viding for  it  is  merely  directory,  and  such  notice  is  not  con- 
sidered an  essential  prerequisite  to  confer  jurisdiction." 
See  Friar  v.  State,  3  How.  (Miss.)  422. 
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Again,  in  the  case  of  Wright  v.  Marsh,  2  G.  Greene,  on  page 
304,  this  same  high  authority,  after  clearly  demonstrating 
that  the  territorial  district  courts  of  Iowa  were  in  the  high- 
est sense  courts  of  general  jurisdiction,  says:  **The  term 
'inferior  courts,'  in  a  strict  and  technical  sense,  is  only 
applicable  to  courts  of  a  limited  and  special  jurisdiction,  in 
which  the  proceedings  are  not  according  to  the  course  of 
the  common  law,  but  defined  by  statutory  regulations.  It 
must  be  obvious  that  our  territorial  district  courts  cannot 
be  included  under  that  term.  They  were  endowed  with  all 
the  general  powers  and  universal  attributes  of  common-law 
jurisdiction. 

**But  it  is  contended  that  if  the  district  court,  which  ren- 
dered the  decree,  did  possess  general  jurisdiction,  it  acted 
in  the  partition  proceedings  under  special  authority  con- 
ferred by  the  statute,  and  was  consequently  quoad  hoc  an 
inferior  or  limited  court.  The  requirements  of  the  statute, 
so  far  as  they  are  especially  substituted  for  equity  and  com- 
mon-law proceeding,  are  paramount,  but,  beyond  such  spe- 
cial substitution,  law  and  chancery  interpose  with  unabated 
and  general  concurrent  authority.  Hence  we  conclude  that, 
even  in  cases  in  partition  under  our  statute,  the  district  court 
cannot  be  considered  quoad  hoc  as  inferior  or  limited.  The 
doctrine  will  not  be  questioned  that  the  general  jurisdiction 
of  a  court  cannot  be  taken  away,  unless  by  express  words  of 
exclusion.  As  the  record  comes  from  a  court  of  general 
jurisdiction,  it  did  not  become  necessary  to  incorporate  into 
it  a  copy  of  the  notice  or  the  proof  of  publication.  Without 
these  the  record  would  have  been  sufficiently  authentic  and 
conclusive.  The  authority  of  the  court  over  the  subject-mat- 
ter and  over  the  parties  and  the  correctness  of  the  pro- 
ceedings would  have  been  favored  by  all  the  force  of  legal 
presumption." 

But  that  great  supreme  court  which  gave  such  lucid  and 
conclusive  construction  to  the  Arizona  revenue  law,  while 
yet  it  was  the  revenue  law  of  Illinois,  has,  it  seems  to  us, 
put  this  question  beyond  the  line  of  discussion.  In  the 
case  of  Teerney.  v.  People,  81  111.  411,  Mr.  Justice  Sheldon 
says:  **It  is  unnecessary  that  the  order  calling  a  special 
term  of  the  circuit  court  should  be  set  out  in  the  record. 
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Unless  the  contrary  expressly  appears,  the  presumption  of 
law  is  in  favor  of  the  regularity  of  the  term."  And  in  the 
case  of  Cook  v.  Renick,  19  111.  598,  the  first  error  assigned 
by  appellant  was  as  follows:  **That  the  term  of  the  court,  at 
and  during  which  final  judgment  was  rendered  in  said 
cause,  does  not  appear  by  the  record  to  have  been  held  at  the 
time,  convened  in  the  manner,  and  notice  thereof  given,  as 
required  by  law."  In  delivering  the  unanimous  opinion  of 
the  court  in  that  case,  Chief  Justice  Caton  said:  ** Where 
a  proceeding  appears  to  have  been  at  a  general  or  special 
term,  the  presumption  of  law  is  in  favor  of  the  regularity 
of  said  term,  and  of  the  jurisdiction  of  the  court.  This 
presumption  may  be  rebutted,  it  is  true,  by  showing  affir- 
matively that  there  was  no  order  of  the  judge  or  court 
appointing  the  special  term,  or  where  the  court  can  see 
from  the  public  law  that  the  judge  was  required  to  be 
in  another  place,  holding  another  court.  Such  were  the  cases 
of  OoodseU  V.  Boynton,  1  Scam.  555,  and  Archer  v.  Boss, 
2  Scam.  303." 

ON    REHEARING. 

BARNES,  J. — The  petition  for  a  rehearing  in  this  case 
must  be  denied.  The  questions  presented  thereby  were  fully 
argued  by  counsel  and  considered  by  the  court  in  the  former 
hearing.  It  evidently  seeks  to  discuss  with  the  court  rather 
the  reasons  for  the  conclusion  than  the  decision  itself.  The 
purpose  of  a  rehearing  is  not  to  give  an  opportunity  to  re- 
open the  whole  case  for  a  new  discussion.  It  is  simply  an  op- 
portunity, out  of  abundant  caution,  for  the  court  to  correct 
any  misapprehension  of  the  record,  or  any  oversight  or 
omission  that  may  have  been  inadvertently  made.  Copper 
Co.  V.  Copper  Co.,  2  Ariz.  169,  11  Pac.  396 ;  Sauls  v.  Freeman, 
24  Fla.  225,  4  South.  577 ;  Hannan  v.  Grizzard,  99  N.  C.  161, 
6  S.  E.  93 ;  Elliott  v.  Cale,  113  Ind.  383,  14  N.  E.  708,  16  N.  E. 
390;  Shreveport  v.  Holmes,  125  U.  S.  694,  8  Sup.  Ct.  Rep. 
1389.  However,  after  a  careful  consideration  of  the  case, 
we  must  adhere  to  our  decision  rendered.  Our  attention  is 
called  to  the  view  expressed  that  the  record  must  show  that 
the  special  term  was  called  according  to  law,  and  it  is  urged 
that,  as  the  proceedings  of  courts  of  general  jurisdiction  are 
presumed  to  be  regular,  we  must  presume  that  this  proceed- 
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ing  was  so.  There  seems  to  be  a  misapprehension  as  to  just 
what  is  meant  here.  When  a  court  of  general  jurisdiction 
enters  an  order  or  judgment,  it  is  a  record  against  which 
there  may  be  ** neither  averment  nor  proof."  It  is  verity. 
What  is  recited  as  having  been  done  is  presumed  to  be  done, 
and  upon  competent  evidence.  But  this  presumption  will 
not  put  into  the  record  what  is  not  there, — will  not  make  an 
order,  where  there  is  none.  The  convening  order  of  any 
term  of  court  is  a  part  of  the  record  in  such  case,  considered 
during  that  term.  It  is  the  beginning,  the  basis,  the  authen- 
tication, of  all  that  follows.  It  recites  that  the  court  met 
according  to  law  on  the  day  named,  and  that  there  were 
present  the  judge,  the  clerk,  the  marshal,  the  sheriff,  etc.; 
and  then  the  record  recites  that  on  a  day  named,  said  day 
being  one  of  the  days  of  said  term  in  a  certain  cause  named, 
the  following  proceedings  were  had  and  entered  of  record. 
If  it  be  a  special  term,  the  convening  order  would  say,  in  sub- 
stance, that  on  a  day  named  the  court  met  pursuant  to  an 
order  of  the  judge,  and  after  due  notice,  according  to  law, 
etc.  Such  a  record  imparts  verity,  and  it  will  be  presumed 
that  the  requirements  of  the  statutes  as  to  the  order  and 
notice  have  been  complied  with.  This  is  what  we  mean  when 
we  say  that  the  record  must  somewhere  show  that  the  special 
term  met  according  to  law,  and  upon  due  notice.  In  this 
record  there  is  no  convening  order.  Nothing  to  show,  by 
way  of  recital  in  the  record,  whether  the  proceedings  were 
in  regular  or  special  term.  If  in  special  term,  whether  it 
was  duly  entered  and  upon  due  notice.  Nothing  to  show 
that  the  court  was  in  session  at  all.  Presumptions  will  not 
supply  this;  where  it  appears  that  proceedings  of  a  court 
were  had  it  will  be  presumed  that  they  are  regular.  Law- 
rence V.  Fast,  20  111.  342;  Dukes  v.  Rowley,  24  111.  220. 
These  are  maxims  so  old  and  well-established  as  to  have 
hardly  been  questioned. 

Again,  it  is  urged  that  the  collection  of  taxes  is  not  a 
** special  proceeding.''  It  is  idle  to  stumble  over  words.  It 
is  a  proceeding  in  rem.  It  is  the  creature  of  statute.  Ser- 
vice is  made  in  a  manner  provided  for  by  law,  and  no  per- 
sonal service  is  required.  Each  step  in  the  cause  is  pointed 
out.    What  evidence  is  required,  also.    It  is  summary  in  its 
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form  and  mode  of  procedure.  In  this  sense  it  is  special,  and 
must  conform  to  law.  The  statute  says  that  the  judgment 
for  taxes  shall  be  rendered  at  the  next  term  ''fixed  by  law*' 
after  notice,  etc.  The  law  fixes  the  time  of  a  term  of  court 
in  Apache  County  on  the  first  Monday  of  July.  This  is  the 
only  term  fixed  by  law.  It  is  a  term  whose  time  of  session 
is  fixed  by  the  statute  itself,  and  of  which  every  person  is 
charged  with  notice.  Where  a  special  term  of  court  is  pro- 
vided for  by  law,  its  time  of  session  is  fixed  by  order  of  the 
judge,  not  by  the  law.  Everybody  would  know  when  to 
appear  and  defend  at  the  term  fixed  by  law,  and  he  might 
rest  secure  until  then  to  make  his  defense.  In  Thatcher  v. 
PoweU,  6  Wheat.  119,  Chief  Justice  Marshall  says:  **In  sum- 
mary proceedings,  where  a  court  exercises  an  extraordinary 
power,  under  a  special  statute  prescribing  its  course,  we 
think  that  course  ought  to  be  exactly  observed,  and  those 
facts  especially  which  give  jurisdiction  ought  to  appear,  in 
order  to  show  that  its  proceedings  are  coram  jv^dice/'  Black- 
well  on  Tax  Titles  (section  356),  commenting  on  this  de- 
cision, adds:  ''And  it  makes  no  difference  whether  this 
power  is  conferred  upon  a  special  tribunal  created  for  the 
sole  and  only  purpose  of  trying  tax  causes,  or  whether  the 
power  is  superadded  to  a  court  of  general  common-law  and 
chancery  jurisdiction.  When  this  special  power  is  conferred 
upon  such  courts,  to  be  exercised  in  a  summary  way,  they  are 
treated,  in  the  exercise  of  this  particular  power,  as  courts 
of  special  jurisdiction."  See  Young  v.  Lorain,  11  111.  636,  52 
Am.  Dec.  463 ;  Dentler  v.  State,  4  Blackf .  258,  18  Am.  Dec 
159;  Smith  v.  State,  5  Blackf.  65;  Williams  v.  State,  6  Blackf 
36 ;  Williamson  v.  Berry,  8  How.  540 ;  Olass  v.  Betsey,  3  Dall 
7;  Rose  V.  Himely,  4  Cranch,  241 ;  Elliott  v.  Peirsol,  1  Pet.  328 
Wilcox  V.  Jackson,  13  Pet.  499 ;  Shriver  v.  Lynn,  2  How.  430 ; 
2  Am.  Lead.  Cas.,  733  et  seq. 

Porter,  J.,  concurs. 
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[Criminal  No.  41.    Filed  March  20,  1889.] 
[21  Pac.  152.] 

TERRITORY  OP  ARIZONA,  Plaintiflf  and  Respondent,  y. 
GEORGE  W.  KAY,  Defendant  and  Appellant. 

1.  Appeal  and   Ereoh— Conflicting   Evidence— Vbedict  of   Jury.— 

Where  there  is  any  conflicting  evidence,  although  it  may  greatly 
preponderate  against  the  verdict  of  a  jury,  appellate  courts  will  not 
interfere. 

2.  Same— Record— Bill   of   Exceptions— Reporter's    Notes— Errors 

OF  Law  Reviewed.— In  absence  of  bill  of  exceptions  or  statement 
of  facts,  this  court  will  not  review  the  evidence.  What  purports 
to  be  the  reporter's  notes,  without  even  his  affidavit  annexed,  is  in- 
sufficient, and  was  not  intended  as  a  substitute  for  a  bill  of  ex- 
ceptions or  a  statement  of  facts.  Manifest  errors  of  law  should 
be  corrected,  even  without  a  bill  or  statement. 

3.  Criminal  Law— Province  of  Jury— Judges  of  Facts.— It  is  the 

exclusive  province  of  the  jury,  aided  by  the  court  only  as  to  questions 
of  law,  to  say  what  fact  or  facts  have  been  proven  or  not. 

4.  Same— Instructions— Assumption  of  Material  Facts  as  Proven. 

— Assumption  of  material  facts  as  proven  in  an  instruction  is  error. 

5.  Same— Same— Degree  of  Proof— Reasonable  Doubt.— An  instruc- 

tion in  a  murder  case  to  ''weigh  the  testimony  of  all  the  witnesses 
in  the  case,  and  from  that  examination  of  all  the  testimony,  and 
all  that  has  been  given  in  the  case,  and  render  such  a  verdict  as 
you  believe  is  fair,  just,  and  right,"  is  error,  though  a  proper 
instruction  as  to  the  degree  of  proof  required  as  that  which  satis- 
fies beyond  a  reasonable  doubt  was  given  in  another  part  of  the 
charge. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yavapai. 
J.  C.  Shields,  Judge.    Reversed. 

The  facts  are  stated  m  the  opinion. 

E.  W.  Wells,  and  Herndon  &  Hawkins,  for  Appellant. 

L.  F.  Eggers,  for  Respondent. 

WRIGHT,  C.  J.— At  the  June  term,  1886,  of  the  district 
court  in  and  for  Yavapai  County,  in  this  territory,  the  defend- 
ant, George  W.  Kay,  was  tried  and  convicted  of  the  crime 
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of  murder  in  the  second  degree,  and  sentenced  to  sixteen 
years  in  the  territorial  prison.  The  indictment  upon  which 
Kay  was  tried  charged  him  and  one  Eichard  Farley  with  the 
murder  of  one  Redmond  Costello,  on  the  thirteenth  day  of 
February,  1886,  in  said  county.  Upon  motion  of  defendant 
a  severance  was  had,  and  upon  the  overruling  of  the  motion 
for  a  new  trial,  based  on  the  grounds,  mainly,  that  the  verdict 
was  against  the  evidence,  and  that  the  court  below  committed 
certain  errors  of  law,  the  case  has  been  appealed  here. 

The  first  contention  of  the  learned  counsel  for  the  defend- 
ant and  appellant  is  that  the  verdict  of  the  jury  was  against 
the  evidence,  and  therefore  the  motion  for  a  new  trial  should 
have  been  sustained.  This  court  has  repeatedly  recognized 
the  rule,  which  seems  to  universally  obtain,  that  where  there 
is  any  conflicting  evidence,  although  it  may  greatly  pre- 
ponderate against  the  verdict,  appellate  courts  will  not  inter- 
fere. The  virtue  of  a  motion  for  a  new  trial,  however,  is  not 
only  to  call  attention  of  the  court  to  the  evidence,  but  to  con- 
fer upon  it  power  to  examine  and  see  whether  the  evidence 
justified  the  verdict  or  not.  It  would,  therefore,  be  entirely 
competent  for  this  court  to  examine  the  evidence  in  the  case 
at  bar,  if  it  were  not  for  the  fact  that  no  bill  of  exceptions 
has  been  preserved,  or  statement  of  facts  agreed  to  by  the 
parties,  or  fixed  by  the  judge.  The  notes,  or  what  purports 
to  be  the  notes,  of  the  court  reporter,  written  out  from  his 
short-hand  notes,  without  even  his  affidavit  annexed  thereto, 
will  not  do.  This  report  of  the  evidence  was  not  intended  as 
a  substitute  for  a  bill  of  exceptions,  or  an  official  statement 
of  facts.  The  one  imports  absolute  verity ;  the  other,  at  most, 
is  only  prima  facie  true.  Hence,  we  cannot  here  examine  the 
first  question  raised  by  the  motion  for  a  new  trial.  *  See  Peo- 
ple V.  Padillia,  42  Cal.  535.  Perhaps  we  would  not  do  so  any 
way,  as  this  decision  upon  the  other  points  raised  will  ulti- 
mate in  a  new  trial  of  the  case.  We  entertain  no  doubt  that 
manifest  errors  of  law  should  be  corrected,  even  without  a 
bill  of  exceptions  or  statement  of  facts. 

The  first  error  of  law  complained  of  consists  of  the  follow- 
ing portion  of  the  charge  given  by  the  court  to  the  jury. 
**In  this  case  it  is  not  denied,  but  is  admitted,  that  the  de- 
fendant, Kay,  at  the  time  named  in  the  indictment,  fired  the 
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shot  that  killed  Costello."  We  think  this  was  error.  The 
record  in  this  ease  shows  that  the  defendant,  upon  being  for- 
mally arraigned,  entered  a  plea  of  **not  guilty,"  under  the 
force  of  which  nothing  was  admitted.  Whether  it  had  been 
proven  that  he  fired  the  fatal  shot  or  not  was  purely  a  ques- 
tion of  fact  for  the  jury  alone  to  determine.  It  was  not  for 
the  court  to  tell  them  what  facts  had  been  proven;  and  to 
tell  the  jury,  under  a  plea  of  **not  guilty,"  that  it  ws^  not 
denied,  but  was  admitted,  that  defendant  fired  the  shot  that 
killed  deceased,  was  equivalent  to  telling  them  that  these  facts 
had  been  proven.  **To  questions  of  law  the  court  responds, 
and  to  questions  of  fact  the  jury."  This  is  a  most  salutary 
rule,  and  embodies  the  accumulated  wisdom  of  many  ages, 
acquired  in  trial  courts.  It  is  therefore  the  exclusive  province 
of  the  jury,  aided  by  the  court  only  as  to  questions  of  law,  to 
say  what  fact  or  facts  have  been  proven,  and  what  not. 
Whenever  the  court  assumes  that  any  facts  have  been  proven 
in  a  case,  it  at  once  trenches  upon  the  province  of  a  jury, 
and  commits  error.  As  the  supreme  court  of  California,  in 
People  V.  Strong,  says:  **In  giving  the  instruction  under  con- 
sideration, the  court  assumed  that  the  defendant  had  made 
confessions.  Even  if  the  evidence  had  tended  to  prove  that 
the  defendant  had  in  any  degree  admitted  or  confessed  par- 
ticipation in  the  crime  with  which  he  stood  charged,  it  was 
for  the  jury  to  determine  whether  such  evidence  amounted  to 
proof  of  the  fact."  See  People  v.  Strong,  30  Cal.  158;  also 
People  V.  Ah  Fung,  16  Cal.  137;  People  v.  Cardbin,  14  Cal. 
438;  and  People  v.  Williams,  17  Cal.  146.  It  is  clear  to  us, 
therefore,  that  this  portion  of  the  charge  to  the  jury  was 
erroneous.  Again,  we  think  the  following  portion  of  the 
charge  to  the  jury  was  objectionable:  '*In  determining,  how- 
ever, whether  the  killing  was  done  with  that  premeditation, 
deliberation,  and  formed  design  which  I  have  spoken  of  as 
being  necessary  for  you  to  find  to  exist  in  order  to  convict  of 
murder  of  the  first  degree,  you  may  properly  consider  the 
fact  that  the  defendant  armed  himself  after  the  first  diffi- 
culty, and  that  Farley  was  with  him,  also  armed ;  the  length 
of  time  intervening  after  so  arming  themselves  and  returning 
to  the  cabin  of  the  deceased;  the  defendant's  manner  and 
language ;  and  the  fact  that  the  defendants  came  back  so  soon 
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after  the  diflSeulty  with  Costello,"  etc.  Was  it  a  fact  that 
the  defendant  armed  himself  after  the  first  difSculty;  that 
there  was  a  first  diflSeulty;  that  Farley  was  with  him,  also 
armed ;  that  they  returned  to  the  cabin  of  the  deceased ;  and 
that  defendant  came  back  so  soon  after  the  diflSeulty  with 
Costello  t  If  so,  was  it  not  the  exclusive  province  of  the  jury 
to  ascertain  all  these  facts  from  the  evidenced  Was  it  not 
error  for  the  court  to  find  themt  If  a  court  may  find  a  por- 
tion of  the  facts,  in  a  case  where  a  man  is  on  trial  for  his  life 
or  liberty,  may  it  not  find  all  of  them,  and  thus  relieve  the 
jury  from  the  responsible,  and  often  unpleasant,  duty  of 
ascertaining  them  from  the  evidenced  The  law  estimates 
human  life  and  liberty  at  great  value,  and  has  thrown  around 
them  every  shield  or  protection  that  the  most  enlightened 
jurisprudence  and  advanced  civilization  have  suggested. 

It  is  again  urged  that  the  following  concluding  part  of  the 
charge  was  erroneous:  ** Weigh  the  testimony  of  all  the  wit- 
nesses in  the  case,  and  from  that  examination  of  all  the  testi- 
mony, and  all  that  has  been  given  in  the  case,  you  render  such 
a  verdict  as  you  believe  is  fair,  just,  and  right."  If  this  had 
been  a  civil  suit,  this  instruction  would  hardly,  we  think,  be 
obnoxious  to  criticism;  but  this  was  a  trial  for  murder,  and 
while,  under  the  force  of  this  instruction,  the  jury  might  have 
felt  authorized  to  decide  from  a  mere  preponderance  of  the 
testimony,  yet- the  law  is  well  settled  that  in  this  class  of 
cases  they  may  not  do  so.  They  must  be  satisfied  beyond  a 
reasonable  doubt  as  to  every  fact  necessary  to  convict.  True, 
this  court  holds  that  a  reasonable  doubt  means  a  real,  sub- 
stantial doubt,  arising  from  the  evidence,  and  not  a  mere 
possibility  of  defendant's  innocence;  still,  it  is  required  that 
the  jury  be  satisfied  beyond  a  reasonable  doubt.  It  is  not 
incumbent  on  the  jury,  even  in  a  civil  suit,  to  bring  in  such 
a  verdict  as  they  believe  to  be  fair,  just,  and  right;  and,  if 
nothing  more  is  required  in  a  criminal  suit,  what  is  the  dis- 
tinction between  themt  It  is  evident  that  the  court  aimed  to 
be  fair  and  impartial  in  its  charge,  for  in  one  portion  of  it 
the  jury  is  told  that  it  must  be  satisfied  beyond  a  reasonable 
doubt,  and  beyond  a  moral  certainty ;  and  in  another  portion 
it  is  told  that  the  court  had  nothing  to  do  with  the  evidence. 
And  yet  can  we  say  that  to  conclude  the  charge  by  telling  the 
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jury  to  bring  in  such  a  verdict  as  they  believe  to  be  fair,  just, 
and  right,  assuming  certain  facts,  and  telling  the  jury  that 
the  defendant  had  made  certain  admissions,  when  his  plea  of 
**Not  guilty''  had  been  entered,  did  not  have  any  influence 
with  themt  And  if  so,  may  not  that  influence  have  been 
prejudicial!  Might  not  the  jury  believe  that  their  verdict 
was  fair,  just,  and  right,  and  yet  not  be  satisfied  beyond  a 
reasonable  doubt.  The  concluding  portions  of  a  charge  gen- 
erally have  great  force  with  a  jury.  They  know  the  court  is 
then  giving  its  ultimate  conclusions  of  law  of  the  case,  and 
are  therefore  apt  to  follow  any  directions  contained  in  these 
conclusions.  The  errors  here  pointed  out  are  such  as  are 
liable  to  occur  with  the  most  experienced  jurist,  in  delivering 
an  extemporaneous  charge  to  the  jury.  We  are  of  the  opin- 
ion that  the  judgment  should  be  reversed,  and  the  cause  re- 
manded.   It  is  so  ordered. 

Barnes,  J.,  and  Porter,  J.,  concur. 


[Civil  No.  252.    Filed  April  6,  1889.] 
[21  Pac.  338;] 

ART  McDonald,  Plaintiff  and  Appellee,  v.  ATLANTIC 
AND  PACIFIC  RAILROAD  COMPANY,  Defendant 
and  Appellant. 

1.  Malicious  Prosecution— Essential  Elements— V7h at  Constitutes 
Probable  Cause — Question  of  Law — Malice — ^Possession  of  Goods 
Becentlt  Stolen.— In  an  action  for  malicious  prosecution  the 
essential  elements  are  a  criminal  charge  by  defendant  against  plain- 
tiff, made  maliciously  and  without  probable  cause.  Where  the  facts 
are  admitted,  probable  cause  is  a  question  of  law  to  be  determined 
by  the  court;  if  disputed,  the  court  by  its  charge  will  say  what 
facts  found  by  the  jury  will  constitute  it.  Malice  is  for  the  jury. 
The  burden  is  on  the  plaintiff  to  prove,  by  a  preponderance  of  the 
evidence,  both  malice  and  want  of  probable  cause.  Where  coal 
recently  stolen  from  defendant  was  found  at  plaintiff's  house,  the 
possession  of  such  stolen  goods  amounts  to  probable  cause  and 
justifies  a  criminal  charge.  Though  the  possessor  may  be  innocent, 
the  prosecutor  is  not  bound  to  seek  for  an  explanation* 

Weight,  C.  J.,  dissenting. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Apache. 
James  H.  Wright,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

William  C.  Hazeldine,  Solicitor,  for  Appellant.  Hemdon 
&  Hawkins,  of  Counsel. 

Harris  Baldwin,  and  T.  W.  Johnston,  for  Appellee. 

BARNES,  J. — This  is  an  action  for  malicious  prosecution, 
brought  by  one  Art  McDonald  against  the  Atlantic  and  Pa- 
cific Railroad  Company.  The  cause  was  tried  on  November 
9,  1887,  and  a  judgment  rendered  against  the  defendant,  in 
favor  of  the  plaintiff,  for  the  sum  of  $2,300.  A  motion  for 
a  new  trial  was  overruled.  The  foundation  of  this  action  is 
the  alleged  illegal  arrest  of  the  said  Art  McDonald  on  the 
twenty-fourth  day  of  November,  A.  D.  1884,  at  Holbrook,  in 
the  county  of  Apache,  on  a  warrant  issued  by  one  F.  M. 
Zuck,  a  justice  of  the  peace,  charging  McDonald  with  being 
accessory  to  the  larceny  of  certain  coal,  which  was  alleged  to 
have  been  stolen  by  one  Ed.  Wilson  from  the  cars  of  the 
Atlantic  and  Pacific  Railroad  Company.  The  testimony 
showed  that  Donald  McDonald,  son  of  the  appellee  in  this 
case,  purchased  for  fifty  cents  from  Wilson  seven  hundred 
pounds  of  coal,  which  Donald  McDonald  saw  Wilson  throw- 
ing from  a  car  of  the  said  Atlantic  and  Pacific  Railroad  Com- 
pany, and  which  Donald  McDonald  caused  Wilson  to  carry  to 
his  father's  (the  appellee's)  house,  and  deposit  upon  a  lot 
immediately  adjoining  the  one  occupied  by  appellee,  and 
the  place  where  appellee  usually  stored  his  coal.  Next 
morning  the  arrest  was  made  upon  the  affidavit  of  one  C.  P. 
Colton,  as  special  agent  of  the  Atlantic  and  Pacific  Railroad 
Company.  It  further  appears  from  the  evidence  that  for 
some  time  past  coal  had  been  stolen  at  Holbrook  station. 
The  plaintiff  introduced  his  evidence,  and  rested ;  whereupon 
defendant  declined  to  introduce  any  evidence  whatever,  but 
moved  the  court  to  instruct  the  jury  that  they  must  find  for 
the  defendant.    There  was  no  dispute  as  to  the  facts,  and  no 
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evidence  whatever  introduced  on  the  trial  of  said  cause,  ex- 
cept that  introduced  by  the  plaintiflF. 

In  an  action  for  malicious  prosecution,  the  essential  ele- 
ments upon  which  it  may  be  based  are  that  there  has  been 
made  a  criminal  charge  by  defendant  against  the  plaintiff; 
that  the  charge  was  made  maliciously  and  without  probable 
cause  therefor.  If  it  was  malicious,  and  yet  there  was  prob- 
able cause,  there  can  be  no  recovery.  If  there  was  no  prob- 
able cause,  and  no  malice,  there  is  no  action.  Whether  there 
was  probable  cause  is  a  question  of  law  for  the  court  to  deter- 
mine, where  the  facts  are  admitted.  If  the  facts  are  in  dis- 
pute, the  court  by  its  charge  should  say  what  facts  found  by 
the  jury  will  constitute  probable  cause.  Malice  is  for  the 
jury.  They  may  find  the  element  of  malice  from  the  want  of 
probable  cause,  but  not  necessarily.  The  burden  is  on  the 
plaintiff  to  prove,  by  a  preponderance  of  evidence,  both 
malice  and  a  want  of  probable  cause.  These  principles  have 
been  so  long  and  so  deeply  settled  as  to  be  unquestioned.  So 
long  ago  as  Farmer  v.  Darling,  4  Burr.  1971,  Lord  Mans- 
field instructed  the  jury  that  the  foundation  of  the  action  was 
malice,  either  express  or  implied,  and  the  want  of  probable 
cause,  and  all  the  judges  concurred.  In  Mitchell  v.  Jenkins, 
5  Barn.  &  Adol.  594,  Lord  Denman  said:  **I  have  always 
understood  the  question  of  reasonable  or  probable  cause  on 
the  facts  found  to  be  a  question  for  the  opinion  of  the  court, 
and  malice  to  be  altogether  a  question  for  the  jury."  In 
Stewart  v.  Sonneborn,  98  U.  S.  194,  Justice  Strong,  for  the 
court,  said:  **The  existence  of  a  want  of  probable  cause  is,  as 
we  have  seen,  essential  to  every  suit  for  a  malicious  prosecu- 
tion. Both  that  and  malice  must  concur.  Malice,  it  is  ad- 
mitted, may  be  inferred  by  the  jury  from  want  of  probable 
cause,  but  the  want  of  that  cannot  be  inferred  from  any 
degree  of  even  express  malice."  He  approves  Sutton  v. 
Johnstone,  1  Term  R.  493:  **The  question  of  probable  cause 
is  a  mixed  question  of  law  and  of  fact.  Whether  the  circum- 
stances allege  to  show  it  probable  are  true  and  existed,  is  a 
matter  of  fact ;  but  whether,  supposing  them  to  be  true,  they 
amount  to  a  probable  cause,  is  a  question  of  law," — and 
adds:  **This  is  the  doctrine  generally  adopted."  Justice 
Bradley  in  his  dissenting  opinion,  based  upon  the  facts  of 
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that  case,  says:  **It  hardly  needs  any  reference  to  authorities 
to  establish  the  familiar  doctrines  laid  down  in  the  opinion.'' 
He  says,  also:  **In  short,  upon  probable  cause,  every  man  has 
a  right  to  bring  a  charge  against  another  for  a  public  oflEense. 
.  .  .  The  law  gives  this  right,  and  protects  it  in  an  action 
brought  for  malicious  prosecution  or  malicious  arrest."  Jus- 
tice Strong,  for  the  court,  also  holds  that  the  conduct  of 
defendant  is  to  be  weighed  in  view  of  what  appeared  to  him 
at  the  time  the  charge  was  made,  not  in  the  light  of  subse- 
quently appearing  facts.  *'Had  they  [defendants]  reason- 
able cause  for  their  action  when  they  took  it^  Not  what  the 
actual  fact  was;  but  what  they  had  reason  to  believe  it  was.'' 
The  cases  cited  fully  bear  out  this  view.  This  decision  by  the 
court  of  last  resort  for  this  court  is  binding  upon  us.  It  is, 
however,  borne  out  by  the  overwhelming  weight  of  author- 
ity. Oreenwade  v.  MUls,  31  Miss.  464;  Whitfield  v.  West- 
brook,  40  Miss.  311;  Moore  v.  Northern  Pacific  R.  R,  Co., 
37  Minn.  147,  33  N.  W.  334;  Fultory  v.  Onesti,  66  Cal.  575, 
6  Pac.  491;  McNulty  v.  Walker,  64  Miss.  198,  1  South.  55; 
Parli  V.  Reed,  30  Kan.  534,  2  Pac.  635;  Kelton  v.  Bevins, 
Cooke  90,  5  Am.  Dec.  673;  Vlmer  v.  Leland,  1  Greenl.  135, 
10  Am.  Dec.  48;  Bell  v.  Graham,  1  Nott  &  McC,  9  Am. 
Dec.  690,  and  note ;  Israel  v.  Brooks,  23  111.  575. 

In  this  case  there  is  no  conflict  of  evidence,  and  the  ques- 
tion presented  was  this,*  was  there  sufficient  or  probable  cause 
to  found  the  charge  against  plaintiff^  Seven  hundred  pounds 
of  coal  had  been  stolen  from  defendant.  The  corpus  delicti 
is  not  to  be  doubted.  The  coal  the  morning  after  it  was 
stolen  was  at  the  place  where  plaintiff  habitually  kept  his 
coal.  If  he  had  knowledge  that  it  was  there,  it  was  to  be 
inferred  that  he  had  knowledge  of  the  larceny.  State  v. 
MarUey,  74  Iowa,  561,  38  N.  W.  415.  The  recent  possession 
of  stolen  goods  clearly  amounts  to  probable  cause,  and  will 
justify  a  criminal  charge.  The  possession  may  be  explained 
consistent  with  innocence,  it  is  true.  To  hold  that  the  prose- 
cutor must  seek  for  the  explanation  would  block  the  enforce- 
ment of  the  criminal  law.  There  was  a  larceny  of  coal.  The 
next  morning  the  stolen  coal  was  found  in  the  place  where 
plaintiff  kept  his  coal.  It  was  stolen  by  his  son  and  Wilson. 
Plaintiff  was  at  his  house  in  the  morning.    There  was  enough 


100  United  States  v.  Cameron.  [3  Ariz. 

from  which  to  infer  his  guilty  knowledge,  and  to  justify  a 
criminal  charge  against  him.  The  fact  that  he  denied  any 
knowledge  of  the  larceny  at  the  time,  and  that  it  afterwards 
appeared  that  he  had  no  knowledge  of  it,  does  not  destroy  the 
justification  of  the  charge  against  him.  Crimes  must  be  in- 
vestigated. The  criminal  law  must  be  enforced.  The  inno- 
cent will  sometimes  be  charged  with  offenses.  In  cases  where 
there  is  probable  cause  to  believe  them  guilty,  they  have  no 
action  against  their  accuser.  In  this  case  there  was  probable 
cause,  and  hence  plaintiff  could  not  recover*  The  judgment 
of  the  court  below  is  reversed. 

WRIGHT,  C.  J.,  dissenting. — ^All  the  information  which 
Golton,  the  prosecuting  witness,  and  special  agent  for  de- 
fendant, got^  as  to  whether  plaintiff  McDonald  had  stolen 
the  coal,  he  got  from  the  plaintiff  himself.  That  information, 
if  believed,  should  have  been  a  complete  and  satisfactory  ex- 
planation. If  not  believed  by  Colton,  it  was  his  duty,  before 
causing  the  arrest,  to  make  diligent  inquiry  and  investiga- 
tion as  to  McDonald's  character,  and  as  to  the  truth  of  the 
explanation  which  he  had  given.  This  was  not  done,  and 
therefore  the  arrest  was  without  probable  cause,  as  McDon* 
aid's  explanation  was  fully  corroborated  by  the  subsequently 
developed  facts* 


[Civil  No.  230.    Filed  April  6,  1889.] 
[21  Pac.  177.] 

UNITED  STATES  OF  AMERICA,  Plaintiff  and  AppeUee, 
V.  COLIN  CAMERON,  Defendant  and  Appellant. 

1.  Public  Lands— Mexican  Grants— Evibenob—Bepo&t  of  Suryxyob- 

General— Act  July  15,  1870  (16  Stats,  at  Large,  304),  and 
Act  July  22,  1854,  Cited. — The  report  of  the  surveyor-general 
upon  a  Mexican  grant  is  not  competent  evidence  for  any  purpose. 

2.  Same— Same— Withdrawal— Act   op    1870.— Act    of    1870,   supra, 

does  not  confer  power  upon  the  surveyor-general  or  the  secretary 
of  the  interior  to  reserve  from  sale  lands  claimed  to  be  within  a 
valid  Mexican  grant. 
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3.  Mexican    Grants— Kinds— Strictly   Construed.— Mexican    grants 

are  of  three  kinds:  (1)  specific  bonndaries,  (2)  by  quantity,  or 
(3)  grants  of  a  certain  place  by  name,  with  or  without  boundaries. 
This  grant  is  of  the  second  class.  The  expediente  partakes  largely 
of  the  nature  of  a  judicial  sale,  and  should  be  strictly  construed. 
The  rule  that  where  there  is  a  doubt  as  to  what  is  conveyed,  and 
the  boundary  is  certain,  but  disagrees  with  the  quantity  mentioned, 
the  latter  is  disregarded,  and  cannot  be  invoked  where  its  applica- 
tion would. defeat  the  evident  intent. 

4.  Public  Lands— Fencing— Golor  op  Title— No  Adverse  Possession 

AS  against  the  United  States— Grant— Construction— CJolor  by 
Deed  Limited — Color  Defined— "Claim  or  Color"  Means  Color 
OF  Title— Validity  to  be  Determined  by  Court— Evidence  Be- 

YIXWED    AND    FENCE    HeLD    UNLAWFUL    InCLOSURS    UNDER    ACT    OF 

Feb.  25,  1885,  Ch.  149,  Secs.  1,  2,  23  U.  S.  Stats,  at  Large,  321.— 
Defendant  claims  to  own  the  land  fenced  under  grant.  He  had  no 
exclusive  occupation  prior  to  the  building  of  the  fence,  nor  can  he 
hold  by  trespass,  and  acquire  adverse  title  as  against  the  United 
States  and  defend  the  right  to  fence  by  claim  or  color  of  title  so 
acquired.  His  claim  or  color  of  title  is  based  on  his  paper  title, 
which  is  the  expediente.  No  one  can  claim  color  of  title  by  deed, 
when  entering  upon  land,  beyond  what  his  deed  purports  to  convey. 
Color  of  title  is  where  there  is  an  apparent  colorable  title  under 
which  an  entry  or  claim  has  been  made  in  good  faith.  "Claim  and 
color"  mean  the  same  as  color  of  title.  Where  the  defendant  claims 
the  right  to  fence  upon  a  claim  or  color  of  title  derived  from  paper 
title,  the  court  has  the  power  to  ascertain  the  extent  thereof,  but  not 
the  validity  of  the  grant,  and  when  it  further  appears  that  the  lands 
fenced  are  far  from  the  lands  described  therein  and  include  no 
lands  ever  occupied  by,  or  in  the  possession  of,  the  defendant  under 
the  deed,  such  cannot  be  a  claim  or  color  of  title  and  the  fence 
80  erected  is  an  unlawful  inclosure  of  the  public  lands. 

Dismissed.— 146  U.  S.  533,  36  Law  Ed.  1077,  13  Sup.  Ct.  Bep.  184. 

Bjdnstated  and  Beversed.— 148  U.  S.  301,  37  Law  Ed.  459,  13  Sup. 
Ct.  Bep.  595. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima. 
William  H.  Barnes,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

JeflEords  &  Franklin,  and  Rochester  Ford,  for  Appellant 

0.  T.  Rouse,  United  States  District  Attorney,  for  Appellee. 


102  United  States  v,  Cameron.  [3  Ariz. 

BARNES,  J. — This  is  a  civil  suit  in  which  plaintiff  alleges 
that  defendant  has  unlawfully  inclosed  a  portion  of  the  pub- 
lic lands  in  violation  of  sections  1  and  2  of  the  act  entitled 
**An  act  to  prevent  unlawful  occupancy  of  the  public  lands," 
approved  February  25,  1885.  The  defendant  admits  the  con- 
struction of  a  fence  at  the  place  alleged,  but  denies  that  the 
lands  inclosed  are  public  lands,  and  alleges  that  they  are 
within  the  boundaries  of  the  private  land  claim  San  Rafael 
do  la  Zanja,  a  Mexican  grant,  which  has  been  filed  with  the 
surveyor-general  of  Arizona,  as  is  provided  for  in  the  act  of 
July  15,  1870,  (16  Stats,  at  Large,  304).  There  it  is  provided 
that  it  shall  be  the  duty  of  the  surveyor-general  of  Arizona, 
under  such  instructions  as  may  be  given  by  the  secretary  of 
the  interior,  to  ascertain  and  report  upon  the  origin,  nature, 
character,  and  extent  of  the  claims  to  lands  under  the  laws, 
usages,  and  customs  of  Spain  and  Mexico;  and  for  this  pur- 
pose he  shall  have  all  the  powers  conferred,  and  shall  per- 
form all  the  duties  enjoined,  upon  the  surveyor-general  of 
New  Mexico  by  the  eighth  section  of  the  act  entitled  **An  act 
to  establish  the  offices  of  surveyor-general  of  New  Mexico, 
Kansas,  and  Nebraska,  to  grant  donations  to  actual  settlers, 
and  for  other  purposes,"  approved  July  22,  1854,  and  his  re- 
port shall  be  laid  before  Congress  for  such  action  thereon  as 
shall  be  deemed  just  and  proper.  In  the  petition  the  claim- 
ants urged  or  laid  claim  to  about  sixteen  square  leagues,  or 
about  117,000  acres,  of  land.  As  evidence  thereof  they  filed 
with  their  petition  title  papers  called  an  ''expedterUe,"  The 
surveyor-general  reported  that  the  claim  was  valid,  and  that 
the  amount  of  land  conveyed  was  four  square  leagues, — ^three 
in  a  line  north  and  south,  and  one  to  the  west  of  the  south- 
ern square  league.  His  report  was  laid  before  Congress, 
where  the  same  awaits  action.  It  is  insisted  that  the  report  of 
the  surveyor-general  is  not  competent  evidence  for  any  pur- 
pose, and  it  is  so  held  in  Pinkerton  v.  Ledoux,  129  U.  S.  346, 
9  Sup.  Ct.  Rep.  399. 

This  case  has  been  argued  by  counsel  upon  the  assump- 
tion that  the  act  of  1870  above  quoted  is  the  same  as  the  act 
of  1854,  referred  to  in  the  act  of  1870.  They,  however,  are 
not  the  same,  but  differ  very  materially.  In  the  former  law 
it  was  provided:  **And  until  the  final  action  of  Congress  on 
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such  claims,  all  lands  covered  thereby  shall  be  reserved  from 
sale  or  other  disposal  by  the  government."  This  provision 
was  omitted  from  the  act  of  1870.  It  was  by  this  provision 
of  the  act  of  1854  that  lands  were  reserved.  As  this  pro- 
vision is  not  retained,  we  must  infer  that  it  was  omitted  in- 
tentionally; that  it  was  not  intended  that  lands  should  be 
reserved.  And  no  authority  is  given  the  surveyor-general 
or  the  secretary  of  the  interior  to  reserve  from  sale  lands  that 
were  claimed  to  be  included  within  a  valid  Mexican  grant.  In 
other  words,  it  is  evident  that  Congress  intended  to  retain 
control  over  the  whole  question,  and  to  delegate  to  no  one 
beyond  the  lijtnit  of  the  terms  of  the  act.  BotiUer  v.  Do- 
minguez,  130  U.  S.  238,  9  Sup.  Ct.  Rep.  525.  The  claimant 
under  a  grant  acquired  no  higher,  broader,  or  better  right 
by  the  act  of  1870.  The  act  simply  afforded  him  a  tribunal, 
and  a  procedure  to  enforce  his  rights  under  the  grant.  It  did 
not  give  him  the  right  to  fence  he  did  not  have  before,  nor 
does  the  act  of  1885  confer  any  right  to  fence.  It  prohibits 
the  indosure  of  the  public  lands.  In  Ryan  v.  Railway  Co,, 
99  U.  S.  388,  the  court  says  that  lands  embraced  in  such  a 
claim  (a  Mexican  grant)  are  to  be  regarded  as  forming  a  part 
of  our  public  domain,  only  after  the  claim  conveying  them 
has  been  finally  rejected.  But  what  is  the  **  claim  "t  Is  it 
the  petition  of  the  claimant?  If  so,  this  fence  is  within  what 
he  claims.  If  the  petition  mark  the  limits  of  the  claim,  then 
we  are  led  to  the  absurd  conclusion  that  under  a  valid  grant 
for  a  few  acres  a  claimant  in  his  petition  may  insist  upon  a 
vast  domain,  no  matter  how  wide,  and  at  once  fence  it  up, 
exclude  everybody  else  from  it,  and  retain  the  uses  and  profits 
of  it  until  Congress  shall  act.  No  one  can  contend  for  a 
moment  for  such  a  construction  of  the  acts  of  1870  and  1885. 
With  every  claim  filed  with  the  surveyor-general  are  filed  the 
title  papers  upon  which  the  claim  is  based,  as  a  part  of  it, 
and  the  lands  therein  described  as  granted  thereby  are  the 
lands  embraced  in  the  claim.  This  brings  us  necessarily  to  a 
consideration  of  these  title  papers,  and  forces  the  court  to  a 
construction  of  the  same,  to  see  what  lands  are  actually 
granted,  as  a  measure  of  the  claim  and  color  of  title. 

Concessions  or  grants  of  land  by  Mexican  governors  were 
of  three  kinds.     They  were  concessions  or  grants  by, — 1. 
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Specific  boundaries,  where  of  course  the  donee  is  entitled  to 
the  entire  tract;  2.  Or  grants  by  quantity,  as  of  one  or 
more  sitios  of  land  situate  at  some  designated  place,  or  within 
a  larger  tract,  described  by  what  are  called  '*out  boundaries," 
where  the  donee  is  entitled  to  the  quantity  specified,  and  no 
more;  or,  3.  Grants  of  a  certain  place  or  rancho,  by  some 
particular  name,  either  with  or  without  specific  boundaries. 
Higueras  v.  United  States,  5  Wall.  834;  Homsby  v.  United 
States,  10  Wall.  232;  Alviso  v.  United  States,  8  Wall.  339. 
With  great  ability  and  learning,  counsel  for  defendant  has 
urged  that  this  claim  belongs  to  the  first  class.  We  are  not 
able,  however,  to  concur  with  this  view,  but  must  retain  the 
opinion  that  it  belongs  to  the  second  class.  The  Fremont 
case,  17  How.  542,  was  held  to  belong  to  the  second  class. 
Homsby 's  case,  10  Wall.  232.  That  was  a  petition  for  10 
sitios  {sitios  de  ga/nada  mayor)  north  of  a  river,  within  the 
Sierra  Nevada  in  the  east  part  of  Merced,  on  the  west  with 
the  name  **Mariposas,"  and  the  grant  was  to  a  tract  of  land 
known  as  the  **Mariposas"  within  the  limits  before  described. 
This  grant  is  very  similar  to  the  one  at  bar,  except  that  there 
was  no  survey  of  the  place.  This  was  held  to  be  a  grant  of 
ten  sitios,  and  the  boundaries  were  held  to  no  more  than 
locate  the  place.  United  States  v.  Pico,  5  Wall.  539,  is  a  case 
of  the  first  and  third  class, — a  grant  by  boundaries,  where 
the  grant  gives  the  boundaries,  with  no  limitations  as  to  the 
amount.  **When  in  Mexican  grants  boundaries  are  given, 
and  a  limitation  upon  the  quantity  embraced  within  the 
boundaries  is  intended,  words  expressing  such  intention  are 
generally  used.  Thus  in  Fremont's  case  the  boundaries  em- 
braced many  sitios  more  than  the  quantity  granted.  Pico's 
case,  5  Wall.  539.  Higueras'  case,  5  Wall.  834,  was  of  the 
latter  class.  In  Yontz's  case,  23  How.  498,  it  was  held  in 
adjudicating  these  grants  that  it  is  proper  to  look  at  all  the 
several  parts  and  ceremonies  necessary  to  complete  the  title, 
and  to  take  them  as  one  act;"  that  **this  court  has  uniformly 
held  .  .  .  that  the  petition  to  the  governor  for  land  and  his 
concession  must  be  taken  as  one  act,  and  the  decree  usually 
proceeded  on  the  petition  which  described  the  land,  as  re- 
spected locality  and  quantity."  In  that  case  **the  application 
was  for  two  leagues,  more  or  less,  according  to  the  bound- 


April,  1889.]       United  States  v.  Cameron.  105 

aries  of  said  mission  of  San  Jose."  The  judgment  of  the 
court  restricting  the  grant  to  two  sitios  was  afSrmed.  Fos- 
sat's  case,  20  How.  415,  was  a  grant  of  a  portion  of  the  place 
known  by  the  name  **Los  Capitancillos, "  and  the  portion 
thereof  confirmed  is  bounded  and  described  as  f  oUows,  to  wit, 
(boundary)  **the  said  premises  containing  three  fourths  of 
a  square  league  of  land,  a  little  more  or  less."  Counsel  in 
that  case  urged  the  same  grounds  as  here,  and  cited  the  same 
cases.  Page  423.  But  the  court  decides:  '*We  reject  the 
words  *a  little  more  or  less,'  as  having  no  meaning  in  a 
system  of  location  and  survey  like  that  of  the  United  States, 
and  that  the  claim  of  the  grantee  is  valid  for  the  quantity 
clearly  expressed."  Had  it  not  been  so  clear,  the  court  say, 
**it  might  have  been  proper  to  refer  to  the  petition  and  the 
diseno.  .  .  .  But  there  is  no  necessity  for  additional  inquiries. 
The  grant  is  not  affected  with  any  ambiguity."  It  was  held 
to  be  a  grant  for  three  fourths  of  a  sitios,  or  square  league. 
In  D'Aguirre's  case,  1  Wall.  316,  the  grant  mentioned  no 
quantity,  and  reserved  no  surplus,  and  the  court  say  the 
boundary  must  govern.  The  above-cited  cases  came  up  from 
California  under  the  laws  of  the  Mexican  republic.  The 
claim  before  us  was  petitioned  for  of  the  Spanish  govern- 
ment, but  the  final  decree  was  made  by  ofiicers  of  the  re- 
public. The  laws  were  not,  however,  materially  changed.  The 
term  '*sitio  ganado  mayor"  is  a  technical  Spanish  and  Mexi- 
can legal  term,  as  well  established,  defined,  and  known  as  a 
section  or  township  in  the  surveys  of  the  United  States.  It 
was  a  square,  **the  four  sides  of  which  each  measured  5,000 
varas,"  Hamilton's  Mexican  Law,  103.  **The  distance  from 
the  center  of  each  sitio  to  each  of  its  sides  should  be  measured 
directly  to  the  cardinal  points  of  the  horizon,  and  should  be 
2,500  varas."  This  term  is  found  in  the  case  before  us,  as 
well  as  in  the  cases  cited.  A  conveyance  of  a  sitio  deeded 
as  certain  a  form  and  quantity  of  land  as  a  conveyance  of  a 
section.  To  convey  a  section  would  always  mean  a  square, 
the  sides  pointing  to  the  four  cardinal  points,  each  one  mile  in 
length,  containing  640  acres. 

In  this  case  a  grant  of  four  sitios  is  asked  for,  and  nowhere 
throughout  the  whole  expediente  is  any  other  quantity  men- 
tioned, and  in  the  final  decree  the  habendum  clause  grants 
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four  sitios.  The  price  per  sitio  is  appraised,  three  at  $60,  as 
having  water,  and  one  at  $30.  The  whole  expediente  partakes 
largely  of  the  nature  of  a  judicial  sale,  and  should  be  con- 
strued by  the  same  rules,  that  is,  strictly.  2  Blackstone's 
Commentaries,  347;  Hyman  v.  Recid,  13  Cal.  445;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  589.  It  is  a  proced- 
ure provided  by  law,  invoked  by  grantee's  petition,  and 
should  not  be  construed  as  a  private  deed  or  conveyance. 
The  whole  record  should  be  taken  and  construed  together, 
in  order  to  determine  what  is  granted.  So  construing  the 
same,  it  is  evident  that  this  is  a  grant  of  four  sitios  at  the 
place  San  Rafael  de  la  Zanja,  and  no  more. 

It  is  urged  that  the  words  of  limitation,  viz.,  four  sitios, 
are  to  be  disregarded  as  falsa  demonstratio  non  nocet,  and 
the  survey  be  treated  as  measuring  the  land  conveyed,  and, 
as  that  includes  sixteen,  instead  of  four,  sitios,  that  must 
govern.  We  are  aware  of  the  principle  invoked,  that  where 
there  is  a  doubt  as  to  what  is  conveyed,  and  where  the  bound- 
ary is  certain  and  disagrees  with  the  quantity  mentioned, 
the  latter  is  false  non  nocet  But  this  rule  is  established, 
and  can  be  invoked,  only  to  aid  the  evident  intent.  Where 
to  apply  the  rule  defeats  the  evident  intent,  it  is  disregarded. 
Cases  cited  supra.  And  see  Webb  v.  Webb,  29  Ala.  606; 
Davis  V.  Rainsford,  17  Mass.  210;  Jackson  v.  Loomis,  18 
Johns.  81;  Norwood  v.  Byrd,  1  Rich.  135,  42  Am.  Dee. 
406;  Jackson  v.  Blodget,  16  Johns.  172;  Proctor  v.  Pool, 
4  Dev.  (15  N.  C.)  370.  Four  sitios  at  the  place  La  Zanja 
can  be  no  other  than  the  four  sitios  that  touch  that  point ; 
that  is,  that  corner  there.  Any  other  construction  makes 
this  grant  void  for  uncertainty.  Shackleford  v.  Bailey,  35 
HI.  391 ;  Peck  v.  Mallams,  10  N.  Y.  530. 

It  is  urged,  however,  against  this  view  that  the  act  of  1885 
prohibited  all  inclosures  of  any  public  lands  by  any  person 
who  had  *'no  claim  or  color  of  title  thereto,  made  or  acquired 
in  good  faith."  And  it  is  insisted  that  defendant  claims  to 
own  the  lands  fenced,  and  has  urged  his  claim  by  petition  to 
the  surveyor-general  under  the  act  of  1870,  who  has  reported 
thereon,  and  that  the  claim  is  pending  before  Congress;  that 
this  is  the  very  question  there  pending ;  that  his  right  thereto 
is  the  question  in  dispute ;  that  that  is  the  tribunal  established 
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for  the  consideration  of  the  validity  and  extent  of  his  grant ; 
that  defendant  urges  before  that  tribunal  that  construction  of 
this  expediente  which  leads  to  a  confirmation  of  his  title  to 
these  lands;  in  short,  that  defendant  has  a  claim  and  color 
of  title  to  the  lands  fenced,  and,  if  so,  is  not  prohibited  to 
fence  the  same  by  the  act  of  1885.  The  evidence  in  this  case 
shows  that  prior  to  the  erection  of  the  fence  defendant  had 
no  exclusive  possession  of  these  lands.  They  were  open,  un- 
fenced,  and  apparently  a  part  of  the  public  domain.  Cattle 
roamed  and  grazed  over  them.  The  only  occupation  defend- 
ant could  claim  was  that  cattle  bearing  his  brand  were  ranging 
there.  There  was  nothing  to  hinder  other  cattle  ranging 
there.  These  acts  do  not  constitute  an  open,  notorious,  and 
adverse  possession  of  which  all  are  charged  with  notice.  To 
determine  whether  defendant  had  claim  or  color  of  title  we 
are  driven  to  the  deed  or  expediente,  upon  which  his  color 
is  based,  and  by  which  he  justifies.  By  possession  or  occu- 
pation he  can  acquire  no  claim  or  color  of  title  as  against  the 
United  States.  He  cannot  hold  by  trespass,  and  acquire  an 
adverse  title,  and  defend  the  right  to  fence  by  daim  or  color 
of  title  so  acquired.  But  we  have  seen  he  has  not  such 
possession,  adverse  to  the  United  States  or  anybody  else.  His 
claim  or  color  of  title  can  be  based  upon  nothing  but  the 
paper  title  under  which  he  claims,  which  is  the  expediente. 
He  invokes  it  for  his  benefit.  By  virtue  of  it  he  fenced  the 
lands,  and  asserted  right  thereto.  The  court  was  driven 
then  to  look  into  his  paper  title  to  see  what  lands  are  con- 
veyed, and  hence  to  a  construction  thereof.  United  States 
V.  Cattle  Co.,  33  Fed.  323.  No  one  can  claim  color  of  title 
by  deed,  when  entering  upon  land,  beyond  what  his  deed 
purports  to  convey.  Woods  v.  Banks,  14  N.  H.  Ill ;  Brooks 
V.  Bruyn,  35  El.  394;  Shackle  ford  v.  Badley,  35  111.  391; 
Rtissell  V.  Envin,  38  Ala.  48 ;  Minot  v.  Brooks,  16  N.  H.  376 ; 
Tate  V.  Southard,  3  Hawks  119,  14  Am.  Dec.  578.  Color  of 
title  is  where  there  is  **an  apparent  colorable  title  under 
which  an  entry  or  claim  has  been  made  in  good  faith." 
Wright  v.  Mattison,  18  How.  56;  Edgerton  v.  Bird,  6  Wis. 
527;  Thompson  v.  Cragg,  24  Tex.  594;  Bemal  v.  Gleim,  33 
Cal.  676;  Beverly  v.  Burke,  9  Ga.  443,  54  Am.  Dec.  351; 
Rannels  v.  Rannels,  52  Mo.  112.     In  Illinois,  a  statute  of 
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limitations  created  a  bar  in  favor  of  one  in  actual  possession 
of  lands  under  claim  and  color  of  title  made  in  good  faith. 
This  statute  is  the  same  as  the  act  of  1885,  except  that  this 
act  uses  the  words  *' claim  or  color,"  etc.  It  was  held  that 
these  words  mean  the  same  as  color  of  title,  and  the 
possession  must  be  under  a  deed  purporting  to  convey 
the  lands  claimed.  Woodward  v.  Blanchard,  16  111.  433; 
Dawley  v.  Van  Court,  21  111.  460;  Holloway  v.  Clark,  27 
111.  483;  Morrison  v.  Norman,  47  111.  477;  Huls  v.  Buntin, 
47  111.  400;  Dickenson  v.  Breeden,  30  111.  325;  Cook  v.  Nor- 
ton, 48  111.  20;  Chickering  v.  Failes,  26  111.  519;  Laftin  v. 
Henington,  16  111.  301;  Himkley  v.  Greene,  52  111.  227; 
Bolton  V.  Erh,  53  111.  289;  Fritz  v.  Joiner,  54  HI.  101; 
Shackleford  v.  Bailey,  35  El.  391.  And  it  was  decided  that 
the  court  must  determine  the  validity  of  the  color  of  title. 
Shackleford  v.  BaUey,  35  111.  391;  Blanchard  v.  Pratt,  37  111. 
245.  See  note  to  Tate  v.  Southard,  14  Am.  Dec.  580.  There 
can  therefore  be  no  doubt  as  to  the  power  of  the  court 
to  look  into  defendant's  paper  title,  when  he  defends  his 
right  to  fence  these  lands  upon  a  ** claim  or  color  of  title'' 
derived  from  this  paper  title,  to  ascertain  the  extent  thereof, 
but  not  the  validity  of  the  grant.  As  we  have  said  above, 
the  lands  fenced  are  far  away  from  the  four  sitios  cornering 
at  the  point  La  Zanja,  and  include  no  lands  ever  occupied 
by,  or  in  possession  of,  defendant  under  the  deed.  The  evi- 
dence shows  that  the  defendant  occupies  a  ranch-house,  out- 
buildings, and  corral,  in  all  a  few  acres,  at  La  Noria,  and 
another  on  another  part  of  the  premises  claimed,  and  that 
cattle  are  pastured  on  the  surrounding  domain.  The  lands 
fenced  are  several  miles  away  from  any  habitation  or  actual 
occupation.  Such  cannot  be  a  claim  or  color  of  title  in  any 
sense.  The  fence  so  erected  was  an  unlawful  inclosure  of 
the  public  lands.  We  see  no  error  in  the  judgment,  and  the 
same  must  be  affirmed. 

Wright,  C.  J.,  and  Porter,  J.,  concur. 
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[Civil  No.  248.    Piled  April  15,  1889.] 
[21  Pac.  465.] 

T.  W.  JOHNSTON,  PlaintiflE  and  Appellee,  v.  R.  B.  MOR- 
RISON, Defendant  and  Appellant. 

1.  LdKL—PLXADING— iNNXTENDO—PROOr     MUST     CONFORM     THBUBTO.— 

Where  words  are  not  actionable  per  se,  and  the  plaintiff  places  his 
version  upon  them  in  his  pleading,  he  will  be  bound  thereby,  and 
his  proof  must  conform  thereto. 

2.  Samk — Same — ^Words  not  Actionablb  Pkr  Sk — Nbcessitt  por  an 

Innuxndo—Wuen  Surflusaos.— Where  the  libelous  words,  primO' 
facie,  are  not  actionable  an  innuendo  is  essential  to  the  action.  If 
actionable  per  se,  the  innuendo  may  be  rejected  as  surplusage. 

8.  Witnbsrss—Partibs—Compktint.— Where  a  party  is  upon  the  stand 
as  any  other  witness,  he  ia  competent  to  testify  upon  all  matter* 
nutterial  to  the  issues. 

Wright,  C.  J.,  dissents. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Apache. 
James  H.  Wright,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

E.  M.  Sanford,  for  Appellant. 

The  words  are  not  libelous  per  se.  Words  cease  to  be 
libelous  per  se  the  moment  that  they  require  an  innuendo  to 
explain  what  they  mean. 

When  the  words  used  by  the  defendant  do  not  of  them- 
selves convey  the  meaning  which  plaintiff  would  attribute 
to  them,  and  such  meaning  results  only  from  some  extrinsic 
matter  or  fact,  it  is  essential  that  the  extrinsic  matter  or 
fact  upon  which  he  relies  to  give  them  meaning  must  be  set 
forth  in  the  complaint.  Van  Santvoord  on  Pleading,  271, 
272;  Christal  v.  Craig,  80  Mo.  373;  Legg  v.  Dunleavy,  80 
Mo.  563,  50  Am.  Rep.  512;  Pollard  v.  Lyon,  91  U.  S.  225; 
Nidever  v.  Hall,  67  Cal.  79,  7  Pac.  137;  Clark  v.  Fitch, 
41  Cal.  481;  Maynard  v.  Fireman's  Ins.  Co.,  34  Cal.  48,  91 
Am.  Dec.  672;  Townsend  on  Libel,  sees.  335,  336;  Van  Vech- 
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ten  V.  Hopkins,  5  John.  211,  4  Am.  Dec.  339,  note ;  Estee  on 
Pleading,  1688;  Boone  on  Code  Pleading,  163. 

The  covert  meaning  must  be  explained  and  the  true  inter- 
pretation brought  to  light  by  a  prefatory  averment.  Estee 
on  Pleading,  3635. 

Innuendos  are  not  allegations,  nor  the  subject  of  proof. 
Van  Vechten  v.  Hopkins,  5  John.  211,  4  Am.  Dec.  339,  note ; 
Legg  v.  Dunleavy,  80  Mo.  563,  50  Am.  Rep.  512;  State  v. 
Corbett,  13  R.  I.  289;  State  v.  Mott,  45  N.  J.  L.  494;  Town- 
send  on  Libel,  127,  129,  334,  335,  338. 

It  was  the  defendant's  right  to  show  the  natural  significa- 
tion of  the  words,  for,  **  Where  the  words  are  capable  of  two 
constructions,  in  what  sense  they  were  intended  is  a  question 
of  fact  for  the  jury."  Townsend  on  Libel,  sees.  281,  286; 
O'DonneU  v.  Hastings,  68  Iowa,  271,  26  N.  W.  433;  Roberts 
V.  Cander,  9  East,  95.  The  rule  is,  *' First  ascertain  the  mean- 
ing of  the  words  themselves,  and  then  give  them  the  effect 
any  reasonable  bystander  would  affix  to  them."  Hankinson 
V.  BUby,  16  Mees.  &  W.  443 ;  Campbell  v.  Campbell,  54  Wis. 
90,  11  N.  W.  456. 

Defendant  should  have  been  allowed  to  show  his  motives, 
objects,  intent,  and  good  faith;  and  to  show  that  the  article 
was  published  in  the  public  interest  and  for  justifiable  pur- 
poses, and  at  least  in  mitigation  of  damages.  Bronson  v. 
Bruce,  59  Mich.  467,  60  Am.  Rep.  307,  26  N.  W.  671;  Pitts- 
burgh  A.  and  M.  Co.  v.  McCurdy,  114  Pa.  St.  554,  60  Am. 
Rep.  363,  8  Atl.  230;  Bradley  v.  Cramer,  66  Wis.  297,  28 
N.  W.  372 ;  Marks  v.  Baker,  28  Minn.  162,  9  N.  W.  679 ;  Crane 
V.  Waters,  10  Fed.  619 ;  State  v.  Batch,  31  Kan.  465,  2  Pac. 
609;  Briggs  v.  Garrett,  111  Pa.  St.  404,  56  Am.  Rep.  274, 
2  Atl.  513. 

All  the  facts  and  circumstances  may  be  given  in  evidence 
by  the  defendant  to  show  probable  ground  and  to  rebut 
malice.  Neeb  v.  Hope,  111  Pa.  St.  145,  2  Atl.  571 ;  Chapman 
V.  Caldon,  14  Pa.  St.  365;  Thompson  v.  Sounding,  15  Nev. 
203;  Fahr  v.  Hayes,  50  N.  J.  L.  275,  13  Atl.  261. 

Defendant  is  a  competent  witness  under  the  statute  to  tes- 
tify as  to  the  construction  of  the  language  as  well  as  plain- 
tiff, and  the  jury  could  judge  of  the  weight.  Klink  v.  Colby, 
46  N.  Y.  434,  7  Am.  Rep.  360 ;  Hastings  v.  Lusk,  22  Wend. 
400. 
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To  know  if  the  innuendo  was  broader  than  the  words 
naturally  bear,  the  jury  were  entitled  to  learn  their  natural 
signification.  Pollard  v.  Lyon,  91  U.  S.  233;  Campbell  v. 
Campbell,  54  Wis.  90,  11  N.  W.  456. 

Harris  Baldwin,  for  Appellee. 

In  construing  a  publication  alleged  to  be  libelous,  the  scope 
and  object  of  the  whole  article  is  to  be  considered,  and  such 
a  construction  put  upon  its  language  as  would  naturally  be 
given  to  it.  The  test  is  whether  in  the  mind  of  an  intelligent 
man  the  terms  of  the  article  and  the  language  used  naturally 
import  a  disgraceful  charge.  If  it  does,  the  publication  is 
libelous  per  se.  More  v.  Bennett,  48  N.  Y.  472;  Price  v. 
Whitdy,  50  Mo.  439.  Under  the  statutes  of  California  and 
New  York,  it  is  settled  that  it  is  libelous  per  se  to  falsely 
impute  to  a  person,  in  his  trade,  profession,  or  business,  any 
kind  of  fraud,  dishonesty,  misconduct,  incapacity,  or  unfit- 
ness. Sanderson  v.  Caldwell,  45  N.  Y.  405,  6  Am.  Rep.  105 ; 
More  V.  Bennett,  48  N.  Y.  472;  Bergman  v.  Jones,  94  N.  Y. 
51;  WUson  v.  Fitch,  41  Cal.  363;  Fitch  v.  De  Young,  66  Cal. 
339;  Dixon  v.  Allen,  69  Cal.  528;  Bettner  v.  Holt,  70 
CaL  270. 

Any  publication  is  libelous  per  se  which  denies  to  a  man 
the  possession  of  some  such  worthy  quality  as  every  man  is 
supposed  to  possess,  or  which  tends  to  bring  him  into  public 
hatred  or  disgrace,  or  to  degrade  him  in  society,  or  to  ex- 
pose him  to  hatred,  contempt,  or  ridicule,  or  which  reflects 
upon  his  character,  or  imports  something  disgraceful  to  him, 
or  throws  contumely  on  him,  or  odium,  or  tends  to  villify 
him  or  injure  his  character  or  diminish  his  reputation,  or  which 
is  injurious  to  his  character,  or  shows  him  to  be  immoral  or 
ridiculous,  or  induces  an  ill  opinion  of  him,  or  detracts  from 
his  character  as  a  man  of  good  morals,  or  alters  his  position 
in  society  for  the  worse,  or  imputes  to  him  a  bad  reputation, 
or  degradation  of  character,  or  ingratitude,  and  all  defama- 
tory words  injurious  in  their  nature.  Townsend  on  Slander 
and  Libel,  3d  ed.,  sees.  176, 177 ;  Feder  v.  Herrick,  43  N.  J.  L. 
24;  Crane  v.  Riggs,  17  Wend.  209;  Crosswell  v.  Weed,  25 
Wend.  521. 

In  an  action  for  libel  it  is  not  necessary  for  the  plaintiff 
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to  prove  aflSrmatively  that  he  has  sustained  damage  in  con- 
sequence of  the  libelous  publication.  The  law  not  only  im- 
putes malice  to  the  defendant,  but  presumes  that  damages 
have  been  sustained  by  the  plaintiff.  Sanderson  v.  Caldwell, 
45  N.  Y.  398 ;  Lick  v.  Owen,  47  Cal.  252. 

The  rule  is,  that  when  the  publication  is  actionable  upon 
its  face,  and  is  not  uttered  on  a  lawful  occasion  and  with 
justifiable  motives,  the  law  infers  malice,  although  none  be 
proved.    3  Sutherland  on  Damages,  pp.  660,  661. 

An  injurious  publication  is  presumed  to  have  been  mali- 
cious if  no  justifiable  motive  for  making  it  is  shown.  Rev. 
Stats.  Arizona,  p.  708,  sec.  406.  Such  presumption  cannot  be 
rebutted  by  evidence.  Lick  v.  Owen,  47  Cal.  252.  The 
averments  of  the  complaint  are  sufficient.  1  Estee's  Pleadings, 
3d  ed.,  sec.  1698. 

The  introduction  by  the  appellant  in  evidence  of  certahi 
indictments  referred  to  in  the  libel  does  not  establish  the  truth 
of  the  publication  so  far  as  the  libelous  parts  are  concerned. 
Price  V.  Whitely,  50  Mo.  439. 

The  publication  being  actionable  per  se,  the  appellant  can- 
not show  good  faith,  motive,  or  purpose,  neither  can  he  show 
his  intent.    Esteems  Pleadings,  sees.  1668, 1670. 

PORTER,  J.— This  is  an  action  for  libel,  alleging  that  the 
defendant  printed  and  published  a  certain  publication  which 
was  a  libel  on  defendant.  The  portion  of  the  publication  as 
to  which  most  of  the  testimony  related  is  as  follows:  "A 
certain  gang  of  rustlers,  in  the  southern  part  of  the  county, 
known  as  the  ' Clanton-Stanley  Outfits,'  who  had  been  a 
terror  for  years,  were  last  summer  *run  to  ground'  and  lodged 
in  the  county  jail.  The  notorious  Fin  Clanton  was  put  upon 
trial  with  fifteen  indictments  for  cattle  stealing  against  him. 
Previous  to  the  arrival  of  a  near  relative  of  the  district 
attorney,  [thereby  meaning  and  referring  to  this  plaintiff,] 
Clanton  had  retained  two  lawyers  of  acknowledged  ability 
to  defend  him;  but,  when  this  new  *  actor'  [thereby  meaning 
this  plaintiff]  appeared  upon  the  scene,  his  relationship 
[meaning  plaintiff's  relationship  to  the  district  attorney  of 
Apache  County,  said  territory,]  secures  his  [meaning  plain- 
tiff's] employment  by  Clanton.    Such  pressure  is  brought  to 
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bear  that  Clanton  is  convicted  and  sentenced  to  ten  years  at 
Yuma,  and  now  begins  the  *fine  work,'  [meaning  and  intend- 
ing by  *fine  work'  the  unlawful  bribing  of  said  district  attor- 
ney by  this  plaintiff].  Mr.  Relative  [meaning  this  plain- 
tiff] appears  for  Stanley,  against  whom  there  is  at  least  three 
or  four  sure  cases,  and  suggests  that,  with  the  consent  of  his 
[meaning  plaintiff's]  brother-in-law,  the  district  attorney,  a 
compromise  has  been  effected,  to  the  effect  that  Stanley  is 
to  be  banished  from  the  territory  of  Arizona,  and  he  [Stan- 
ley] shall  not  even  be  required  to  plead  guilty,  [meaning  and 
intending  thereby  that  this  plaintiff  had  unlawfxdly  and  cor- 
ruptly bribed  said  district  attorney  and  wrongfully  induced 
said  district  attorney  to  permit  this  plaintiff's  client,  said 
Stanley,  to  leave  the  territory  of  Arizona  without  pleading 
guilty  to  the  indictments  standing  against  him,  and  thus 
escape  punishment]." 

If  the  words  **fine  work,"  as  set  forth  in  the  complaint, 
are  actionable  per  se,  no  construction  of  the  language  is 
needed.  We  do  not  think  they  are  actionable  per  se,  and, 
not  being  so,  plaintiff  in  his  pleadings  places  his  version  of 
the  language,  and  he  must  be  bound  by  it.  We  will  take  it 
for  granted  that  his  pleadings  are  all  that  is  required,  as  not 
being  necessary  to  state  extrinsic  matter.  We  incline  to 
think  there  has  been  a  compliance  with  our  statutes.  But  his 
proofs  must  be  confined  to  his  allegations  of  his  meaning  of 
the  defamatory  words  published.  In  Odger's  Libel  and  Slan- 
der, on  page  •QQ,  the  author  says:  **In  arriving  at  the  mean- 
ing of  the  defendant's  words,  the  court  and  jury  are  often 
materially  assisted  by  an  averment  in  the  plaintiff's  state- 
ment of  claim,  called  an  'innuendo.'  This  is  a  statement  by 
the  plaintiff  of  the  construction  which  he  puts  on  the  words 
himself,  and  which  he  will  endeavor  to  induce  the  jury  to 
adopt  at  the  trial.  Where  a  defamatory  meaning  is  apparent 
on  the  face  of  the  libel  itself,  no  innuendo  is  necessary,  though 
even  there  the  pleader  occasionally  inserts  one  to  heighten 
the  effect  of  the  words.  But,  where  the  words  prima  facie 
are  not  actionable,  an  innuendo  is  essential  to  the  action.  It 
is  necessary  to  bring  out  the  latent  injurious  meaning  of  the 
defendant's  words,  and  such  innuendo  must  distinctly  aver 
that  the  words  bear  a  specific  actionable  meaning.'*    Plaintiff 
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must  stand  by  his  pleading  at  least  in  regard  to  the  innu- 
endo. Strader  v.  Snyder,  67  111.  404.  If  the  words  are  not 
actionable  per  se,  it  will  be  the  province  of  the  jury  to  say 
whether  the  plaintiff's  construction  of  the  words  is  borne 
out  by  the  evidence.  If  the  words  are  actionable  per  se, 
the  innuendo  may  be  rejected  as  surplusage.  The  plaintiff 
chooses  his  own  battle-ground,  and  is  expected  to  fight  on  it, 
and  he  does  there  show  fight,  for  he  introduces  testimony  as 
to  the  meaning  of  **fine  work." 

John  C.  Herndon,  an  attorney,  who  had  defended  Stanley 
in  connection  with  the  plaintiff,  testified:  ''I  would  say,  in 
reading  the  article,  I  would  think  from  these  words  *fine 
work'  that  the  idea  intended  to  be  conveyed  would  be  im- 
proper work.  There  was  no  impure  work,  as  far  as  I  know 
of  J  i.  e.,  I  don't  understand  the  meaning  of  the  words  *fine 
work'  in  this  article  to  mean  the  intended  bribing.  I  will  not 
say  that  I  would  be  willing  to  swear  that  the  meaning  is  un- 
lawful bribery.  That  article  does  not  give  any  idea  as  to 
that."  Robert  Scott,  examined  for  plaintiff,  says:  ** Taking 
the  entire  article,  I  think  that  'fine  work'  means  bribing  the 
district  attorney.  'Fine  work'  applies  to  what  follows,  and 
means  something  illegally  done."  J.  T.  Lessuer,  sworn  for 
plaintiff,  says:  *'I  think  the  article  chaises  Mr.  Johnston 
with  certain  wrongs ;  that  he  had  done  wrong  work.  I  under- 
stand it  to  mean  something  pretty  slick.  ...  I  got  my  defi- 
nition of  the  words  'fine  work'  from  the  whole  article,  and 
not  from  a  part  of  it.  I  take  it  from  the  article  that  the 
compromises  were  illegal.  .  .  .  From  my  understanding  of 
that  article,  they  had  no  right  to  make  compromises,  and  the 
words  *fine  work'  mean  an  unlawful  action."  Dr.  Dalby, 
for  plaintiff,  testified:  '*My  opinion  is  *fine  work'  means 
anything  illegal.  I  base  my  opinion  upon  the  article,  nothing 
else.  My  construction  was  that  it  meant  improper  trans- 
actions on  the  part  of  Johnston.  In  the  Stanley  case  the 
article  gives  the  meaning  that  they  had  no  authority  to  make 
the  compromise."  Mr.  McDonald,  for  plaintiff,  testified: 
**  'Fine  work'  is  used  there  to  mean  corruption  of  the  district 
attorney.  .  .  .  'Fine  work'  has  different  meanings.  As  I 
stated  in  reference  to  this  article,  'fine  work'  is  owing  to 
what  you  construe  it  to  mean.     'Fine  work'  is  noble  work. 
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It  has  a  double  meaning,  according  to  how  you  construe  it. 
*Pine  work,'  in  connection  with  this  article,  is  that  of  cor- 
ruption.'* Barry  Matthews,  for  defendant,  testified:  '*  *Fine 
work'  is,  of  course,  not  ordinary  work.  'Fine  work'  means 
something  skillfully  done.  It  means  anything  that  is  skill- 
fully, adroitly,  and  successfully  done.  It  applies  to  this 
article,  and  means  something  that  is  done  here  by  some  such 
scheme,  which  one  is  left  to  imagine.  Knowing  them,  I  put 
it  together,  and  got  the  construction  intact.  It  might  be  some 
sort  of  successful  work  or  the  other.  I  have  said  I  might  alter 
my  construction  of  it.  Knowing  Baldwin,  as  I  did,  I  do  not 
think  for  a  moment  that  bribing  was  intended.  I  could  not 
think  it  was  bribery.  The  first  inference  I  could  think  of 
was  a  collusion  of  these  parties.  Bribery!  Well,  I  did  not 
think  of  such  a  thing;  of  course,  it  allowed  of  a  collusion 
between  the  parties  for  some  purpose."  T.  W.  Nelson  was 
called  and  examined  for  defense,  and  testified:  *'My  under- 
standing of  the  words  'fine  work'  in  that  article  is  successful 
completion;  resxdt  effected.  I  don't  understand  it  to  mean 
anything  unlawful  that  was  done  by  the  district  attorney. 
I  understand,  from  reading  the  whole  article,  that  Johnston 
was  enabled  by  some  means  or  other  to  do  more  effectual 
work.  Question.  Now,  sir,  state  whether  or  not,  at  the  time 
of  reading  the  article,  you  put  upon  it  the  construction  that 
there  had  been  bribery  done.  (Objection  sustained.)"  On 
cross-examination  by  Mr.  Baldwin,  witness  said:  *'I  did  not 
take  the  article  to  mean  that  it  was  Johnston  who  could  bribe 
him.  I  thought  from  reading  the  article  that  you  would  do 
things  for  him  that  you  would  not  do  for  any  other  attor- 
ney. I  thought  that  Johnston  would  be  more  successful  in 
his  business,  as  you  were  district  attorney,  and  a  relative. 
I  am  a  sworn  friend  of  Morrison,  and  I  am  not  a  sworn  friend 
of  Johnston,  nor  of  you."  R.  E.  Morrison,  the  defendant, 
was  asked :  ''What  did  you  intend  to  say  at  the  time  you  used 
the  words  'fine  work'!  (Objection  made,  and  sustained  by 
the  court;  and  again  he  was  asked:)  Do  you  know  what 
is  the  ordinary  meaning  of  the  words  'fine  work'!  (Ob- 
jection made,  and  sustained;  and  further:)  State  whether 
or  not,  if  you  know  the  ordinary  significance  of  the  words, 
*Mr.   Relative   appeared   for   Stanley,    and   suggested   that^ 
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with  the  consent  of  his  brother-in-law,  the  district  attorney, 
a  compromise  had  been  effected  to  the  effect  that  Stanley 
is  to  be  banished  from  the  territory  of  Arizona,  and  he 
shall  not  be  required  to  plead  guilty.'  (Objection  made  and 
sustained.)" 

We  thus  find  that  the  plaintiff  sought  to  prove  the  intent 
of  words  used  in  the  article  imputed  bribery  to  him,  and  a 
number  of  witnesses  testified  thereon.  The  defendant,  when 
placed  upon  the  stand,  was  asked  what  meaning  he  intended 
to  convey  when  he  used  the  words  **fine  work.'*  We  think 
that  was  an  improper  question.  An  apt  illustration  is  given 
in  Odgers  on  Slander  and  Libel,  p.  108:  *'You  stole  my 
apples."  The  defendant  cannot  be  allowed  to  state  that  he 
only  meant  to  say:  ''You  have  tortiously  removed  my  apples 
under  an  unfounded  claim  of  right."  But  when  asked 
whether  he  knew  what  is  the  ordinary  meaning  of  the  words 
"fine  work,"  and  also  the  significance  of  other  words  of  the 
complaint,  it  was  denied  him  to  answer.  He  was  on  the  stand 
afi  any  other  witness,  and  should  not  have  been  precluded 
from  giving  an  interpretation  of  the  words;  and  for  this  re- 
fusal we  conclude  that  there  was  error. 

We  think  that  the  court  also  erred  in  refusing  to  give  the 
twentieth  special  request  asked  for  by  defendant,  which  is 
as  follows:  "The  plaintiff  having,  in  what  is  termed  an 
'innuendo,'  alleged  that  the  words  'fine  work'  were  intended 
by  the  defendant  to  be  understood  by  the  readers  thereof  as 
meaning  that  the  plaintiff  had  unlawfully  bribed  the  district 
attorney  of  this  county,  the  plaintiff  is  bound  by  that  con- 
struction, and  he  must  prove  that  the  words  were  understood 
by  the  readers,  by  a  preponderance  of  evidence,  as  meaning 
that  the  plaintiff  had  unlawfully  bribed  the  district  attorney 
of  this  county,  and  cannot  recover  upon  any  other  meaning 
or  construction  of  said  words." 

The  court  also  erred  in  refusing  to  grant  defendant's 
twenty-eighth  special  request,  which  is  as  follows:  "The  plain- 
tiff having,  in  what  is  termed  an  'innuendo,'  attempted  to 
explain  that  the  words  following,  to  wit:  'Mr.  Relative  ap- 
pears for  Stanley,  against  whom  there  is  at  least  three  or 
four  sure  cases,  and  suggests  that,  with  the  consent  of  his 
brother-in-law,  the  district  attorney,  a  compromise  had  been 
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effected  to  the  effect  that  Stanley  is  to  be  banished  from  the 
territory  of  .Arizona,  and  he  shall  not  even  be  required  to 
plead  guilty/ — were  intended  by  defendant  to  be  understood 
by  the  readeis  thereof  as  meaning  that  plaintiff  had  unlaw- 
fully and  corruptly  bribed  the  district  attorney  of  this  county, 
or  wrongfully  induced  said  district  attorney  in  permitting 
plaintiff's  client,  Stanley,  to  leave  the  territory  of  Arizona 
without  pleading  guilty  to  the  indictment  standing  against 
him,  and  thus  escape  punishment,  the  plaintiff  is  bound  by 
that  construction,  and  he  must  prove  to  your  satisfaction,  by 
a  preponderance  of  evidence,  that  those  words  were  under- 
stood by  the  readers  thereof  that  plaintiff  had  unlawfully 
and  corruptly  bribed  the  district  attorney  of  this  county,  and 
wrongfully  induced  said  district  attorney  to  permit  the  plain- 
tiff's client,  Stanley,  to  leave  the  territory  of  Arizona  without 
pleading  guilty  to  the  indictments  standing  against  him,  and 
thus  escape  punishment.' '-  The  judgment  is  reversed,  and  a 
new  trial  ordered. 

Barnes,  J.,  concurs. 

WRIGHT,  C.  J.— I  must  respectfully  dissent  from  the 
views  expressed  in  the  opinion  of  the  court 


[avU  Ko8.  250  and  255.    Filed  June  3,  1889.] 
[21  Pac  768.] 

TERRITORY  OP  ARIZONA,  Plaintiff  and  Appellee,  ▼. 
DELINQUENT  TAX-LIST  OP  THE  COUNTY  OP 
MOJAVE  POR  THE  YEAR  OP  1887.  ATLANTIC 
AND  PACIPIC  RAILROAD  COMPANY,  Defendant 
and  Appellant. 

SAME  V.  DELINQUENT  TAX-LIST  OP  THE  COUNTY 
OP  YAVAPAI  POR  THE  YEAR  OP  1887.  Same  Ap- 
pellant. 

1.  Taxation— Action  for  the  Collection  of  Delinquent  Taxes— 
Bbv.  Stats.  Amz.  1887,  Title  56,  Ch.  7,  Cited  and  Construed 
•^Prooeedino  in  Bem— Appearances  General— Objection  Limi* 
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TED  TO  Legality  of  Tax.— Proceedings  under  the  statute^  supra, 
to  collect  delinquent  taxes  are  proceedings  in  rem.  Any  party  ap- 
pearing does  so  voluntarilyy  and  thereby  waives  all  objections  save 
as  to  the  legality  of  the  tax. 

2.  Statutory  Construction — Adoption  or  Statute  of  Another  State 
— ^JuDiciAL  Interpretation  by  Courts  of  Such  State  Prior  to 
Enactment  Also  Adopted. — Where  the  territory  has  adopted  a 
statute  of  another  state  and  such  statute  has  been  construed  by  de- 
cisions of  that  state,  promulgated  before  it  was  enacted  by  this 
territory,  such  construction  is  also  adopted. 

8.  Same — Excessive — Power  of  Court  Limited — Fraud. — ^The  distnc. 
court  in  such  cases  has  no  power  to  rectify  excessive  taxation,  except 
in  cases  of  fraud. 

4.  Same — Same — Equalization — Power  of  Board  of  Supervisors — 
Bev.  Stats.  Ariz.  1887,  par.  2649,  Construed.— Where  the  board 
of  supervisors  are  empowered  to  act  as  a  board  of  equalization  by 
statute^  supra,  and  to  hear  objections  to  assessments,  there  is  a 
necessary  implied  power  that  they  decide  the  same  and  carry  the 
decision  into  effect. 

6.  Same  —  Exemption — ^Railway  Bight  of  Wat  —  Improvements  — 
Situs  of  Bollino-Stock — Bailway  Co.  v.  Lbsuer,  2  Ariz.  428, 
19  Pac.  157,  Followed.— The  exemption  of  a  right  of  way  belong- 
ing to  a  railroad  does  not  carry  with  it  the  exemption  of  improve- 
ments attached  thereto.  Railway  Co.  v.  Lesuer,  supra,  followed. 
This  case  also  determines  the  situs  of  rolling-stock. 

6.  Same — Assessment — How  Made  —  Evidence  —  What  Assessed. — 

Where  the  statute  provides  that  assessments  shall  be  made  upon 
various  enumerated  items,  it  does  not  mean  that  the  value  of  each 
item  by  which  the  conclusion  is  reached  shall  appear  on  the  assess- 
ment-roll. It  means  that  they  shall  be  considered.  Where  it  ap- 
pears the  right  of  way  and  franchise  were  not  regarded  as  taxable, 
the  record  shows  the  value  of  these  is  not  included. 

7.  Same  —  Penalties  —  Gross     Amount. — Penalties    and    percentages 

should  not  be  fixed  at  a  gross  amount  and  imposed  upon  the  tax 
upon  both  the  railway  and  lands. 

8.  Same — Unsurveyed  Lands. — ^Unsurveyed  lands  assessed  should  be 

excluded. 

APPEALS  from  the  judgments  of  the  District  Courts  of 
the  Third  Judicial  District  in  and  for  the  Counties  of  Mo- 
jave  and  Yavapai.  James  H.  Wright,  Judge.  Remanded  for 
modification  in  accordance  with  opinion. 

The  facts  are  stated  in  the  opinion. 
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William  C.  Hazeldine,  Solicitor  for  Appellant.    J.  A.  Wil- 
liamson, and  E.  M.  Sanford,  of  Counsel. 

John  A.  Rush,  Attorney-General,  for  Appellee. 

Abstracts  of  the  briefs  filed  in  these  cases  will  be  found  in 
the  Apache  County  case,  ante,  p.  69. 

BARNES,  J. — These  cases  are  in  this  court  on  appeal  from 
the  district  court  of  Yavapai  and  of  Mojave  Counties  from 
the  judgment  against  the  Atlantic  and  Pacific  Railroad  Com- 
pany for  delinquent  taxes.  The  proceedings  are  based  upon 
chapter  7  of  the  revenue  laws  of  the  Revised  Statutes.  This 
chapter  provides  for  the  publication  of  the  delinquent  list 
by  the  tax-collector,  and  for  the  filing  of  a  complaint  there- 
after in  the  district  court  by  the  district  attorney;  and  pro- 
vides that  the  said  court  shall  thereby  accjaire  full  and 
complete  jurisdiction  over  the  lands  and  property  described. 
The  requirements  of  the  statute  seem  to  have  been  met  sub- 
stantially in  these  cases.  Many  objections  are  urged  which 
should  be  considered  as  mere  irregularities  or  informalities 
in  the  proceedings,  and  which  are  saved  by  the  statute  which 
provides  that  no  assessment  of  property,  or  charge  for  any 
of  said  taxes  shall  be  considered  illegal  on  account  of  any 
irregularity  in  the  tax-list,  assessment,  or  duplicate  assess- 
ment-rolls, or  on  account  of  their  not  having  been  made, 
completed,  or  returned  within  the  time  required  by  law,  or 
on  account  of  the  property  having  been  listed  without  name, 
or  in  the  name  of  any  other  than  that  of  the  rightfxd  owner. 
Power  is  given  the  court  to  amend  as  in  personal  actions. 
If  defense,  specifying  in  writing  cause  of  objections,  be 
offered  by  any  person  interested  in  any  of  said  property,  the 
court  is  required  to  hear  and  determine  the  matter  in  a  sum- , 
mary  manner,  without  pleadings,  and  shall  pronounce  judg- 
ment as  the  right  of  the  case  may  be.  These  are  proceedings 
in  rem.  Any  party  appearing  does  so  voluntarily,  and  he 
thereby  waives  all  objections  to  the  mode  of  reaching  the  re- 
43ults,  and  can  be  heard  only  as  to  the  legality  of  the  tax  upon 
the  property.  This  he  cannot  avoid  by  limiting  his  appear- 
ance for  the  purpose  of  objections  to  mere  irregularities. 
The  statute  above  referred  to  is  taken  from  the  revenue  law 
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of  Illinois  of  1871-1872,  and  by  the  courts  of  that  state  haa 
received  this  liberal  construction.  The  law  was  intended  to 
meet  the  obstructions  which  had  constantly  been  placed  in 
the  way  of  the  collection  of  taxes,  and  to  overturn  the  law  as 
it  had  been  laid  down  by  the  courts  before  that,  and  by  legis- 
lative enactment  to  lay  down  new  rules  of  procedure  and  of 
construction.  In  a  line  of  decisions  in  that  fitate,  promul- 
gated before  this  enactment  by  this  territory,  this  statute 
had  been  construed,  and  by  adopting  it  the  construction  was 
also  adopted.  Prior  to  the  act,  if  a  tax  was  not  levied  at  the 
proper  time,  it  was  void.  McLaughlin  v.  Thompson,  55  111. 
249.  It  could  not  be  corrected  by  the  legislature.  Billings 
V.  Detten,  15  lU.  218;  Keating  v.  Thorp,  15  111.  220;  Con- 
way V.  Cable,  37  111.  82,  87  Am.  Dec.  240.  If  description 
of  land  was  not  certain  it  was  void.  Olcott  v.  State,  5  Gilm. 
481;  Meyer  ^  Pfeiffer,  50  111.  487.  Also  if  not  certain  in 
dollars  and  cents.  Lawrence  v.  Fast,  20  111.  338,  71  Am.  Dec. 
274;  Gibson  v.  Chicago,  22  111.  572.  If  part  was  illegal, 
whole  was  void.  McLaughlin  v.  Thompson,  55  111.  249 ;  Foss 
v.  Chicago,  56  111.  359.  These  are  a  few  of  the  numerous 
decisions  in  that  state  which  led  to  the  enactment  of  this 
statute.  In  Beers  v.  People,  83  111.  493,  that  court  says  that 
these  enactments  were  no  doubt  designed  **to  remove  and 
wipe  out  all  mere  technical  objections  in  the  raising  of  the 
revenue."  Hotel  Co.  v.  Lieb,  83  111.  608;  Law  v.  People, 
87  111.  417.  Again,  they  say  that  by  this  law  **  nearly,  if  not 
all,  our  previous  decisions  have  been  abrogated  as  rules  for 
the  determination  of  cases  arising  after  the  adoption  of  this 
amendment.  Thatcher  v.  People,  79  111.  602;  Purrington 
V.  People,  79  111.  13;  Wright  v.  PeopU,  87  lU.  586;  Moore  v. 
Fessenbeck,  88  111.  423;  Railroad  Co.  v.  Surrell,  88  111.  535. 
This  disposes  of  a  large  number  of  the  points  urged  upon 
us  by  appellant,  and  it  is  not  necessary  to  refer  to  them 
seriatim,  and  leaves  us  to  consider  only  those  which  go  to  the 
legality  of  .the  tax. 

It  has  been  urged  that  the  tax  is  excessive.  The  district 
court,  in  such  a  case  as  this,  has  not  the  power  to  rectify 
excessive  taxation,  except  in  cases  of  fraud.  Olass  Co.  v. 
McCaleb,  81  111.  556;  Spencer  v.  People,  68  lU.  510;  Insur- 
ance Co.  V.  PollaJc,  75  111.  292 ;  Porter  v.  Rockford  etc.  R.  R. 
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Co.,  76  111.  561.  Section  2649  of  the.  revenue  law  provides 
for  the  assessment  of  all  taxable  property  belonging  to  rail- 
way corporations  by  the  board  of  equalization.  The  board 
is  required  to  meet  for  this  purpose  on  the  first  Monday  in 
June  in  each  year.  On  or  before  the  third  Monday  in  June 
they  are  required  to  transmit  the  assessment  to  the  boards 
of  supervisors  of  the  counties,  with  the  apportionment  allot- 
ted to  each  county.  The  section  points  out  the  duty  of  the 
board  in  detail,  and  it  provides  that  at  the  meeting  in  August 
any  railway  company  may  appear  and  show  why  such  assess- 
ment should  be  lowered  or  changed.  It  is  contended  that 
the  act  does  not  authorize  the  board  to  make  alterations. 
The  law  is  not  to  be  construed  as  permitting  so  idle  a  thing 
as  an  appearance  before  a  board  for  the  purpose,  and  yet 
the  board  have  no  power  to  act.  It  is  a  necessary  implied 
power  where  they  are  authorized  to  hear  objections  that  they 
decide  the  same,  and  carry  the  decision  into  effect.  The  rec- 
ord shows  that  the  board,  at  its  June  session,  did  assess  the 
property  of  appellant;  that  at  the  August  term  appellant 
appeared  before  the  board,  and  was  heard,  and  the  objections 
considered  and  acted  upon.  These  proceedings  appear  to  be 
regular. 

It  is  contended  that,  as  the  right  of  way  of  the  railway 
company  is  exempt,  that  exemption  carries  with  it  the  exemp- 
tion of  all  improvements  attached  thereto.  That  question 
has  been  disposed  of,  so  far  as  this  court  is  concerned,  by  the 
case  of  Atlantic  etc.  Ry.  Co.  v.  Lesueur,  2  Ariz.  428,  19  Pac. 
157,  and  we  adhere  to  the  decision  in  that  case.  That  case  dis- 
poses of  another  question  raised  in  this  case  also,  viz.,  the  situs 
of  the  rolling  stock.  It  appears  from  the  record  that  the 
right  of  way  was  excluded  from  the  assessment.  Improve- 
ments thereon  are  assessed.  It  is  contended  that  as  the  right  of 
way  is  by  the  charter  of  appellant  exempt  from  taxation 
its  value  should  be  fixed  by  the  board  of  equalization,  so  that 
it  clearly  appear  that  the  same  is  not  taxed.  Out  of  abundant 
caution,  this  would  be  well.  The  law  provides  that  **  assess- 
ments shall  be  made  upon  the  entire  railway  within  this 
territory,  and  shall  include  the  franchise,  right  of  way,  road- 
bed, bridges,  culverts,  rolling  stock,  depots,  station  grounds, 
buildings,  telegraph  lines,  and  all  other  property,  real  and 
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personal,  exclusively  used  in  the  operation  of  such  railway." 
This  does  not  mean  that  the  value  of  each  item  by  which  the 
conclusion  is  reached,  shall  appear  in  the  assessment-roll.  It 
means  they  shall  be  considered.  As  they  regarded  the  right 
of  way  and  franchise  as  not  taxable,  the  record  shows  the 
value  of  these  is  not  included  in  the  result. 

We  find  in  the  record  that  the  penalties  and  percentages 
are  fixed  at  a  gross  amount,  and  are  imposed  upon  the  tax 
upon  both  the  railway  and  lands.  This  was  error,  and  that 
item  should  be  stricken  out  of  the  judgments. 

It  is  conceded  that  the  lands  assessed  in  Mojave  County  are 
unsurveyed.  That  item  should  be  stricken  out.  The  judgment 
as  to  the  assessment  in  Mojave  County  upon  the  railway  of 
$28,840.35  is  aflSirmed.  The  Mojave  case  is  reversed,  without 
cost,  for  this  modification  of  the  judgment. 

As  to  the  Yavapai  case,  the  judgment  as  to  penalties  is 
reversed  for  the  same  reason.  The  court  below  is  directed  to 
inquire  whether  any  lands  included  in  the  assessment  are 
without  the  limits  of  that  county,  and  to  exclude  from  the 
assessment  such  lands.  Also  to  exclude  any  lands  the  court 
finds  not  to  have  been  surveyed  as  a  matter  of  fact.  The 
judgment  as  to  the  railway  tax  of  $38,028.90  in  Yavapai 
County  is  affirmed.  Judgment  will  be  rendered  in  the  trial 
court  according  to  this  opinion,  as  is  provided  in  section 
2692,  Revised  Statutes. 

Wright,  C.  J.,  and  Porter,  J.,  concur. 


[avil  No.  259.    Filed  June  10,  1889.] 
[21  Pac.  818.] 

THE  SINGER  MANUFACTURING  COMPANY,  Plaintiff 
and  Appellant,  v.  CHARLES  W.  TILLMAN  et  al.,  De- 
fendants and  Appellees. 

1.  PtJBLic  Lands — Town-Sites — ^Acr  of  Gonobess,  Maboh  2,  1867, 
Cited— Entry  in  Trust— Deeds  to  Actual  Oooupants— Pusump- 
TiON— Occupant   Defined.- Under   the   act   of    Congreii^   supra. 
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the  probate  judge  of  any  county  in  Arizona  has  the  power  to  enter 
land  occupied  as  a  town-site,  and  hold  it  in  trust  to  be  deeded  to 
the  actual  occupants.  In  the  absence  of  anything  to  the  contrary, 
it  will  be  presumed  that  when  he  has  made  a  deed  it  was  to  the 
proper  person,  and  one  not  interested  in  the  land  cannot  question 
hi«  acts.  An  "occupant,"  within  the  meaning  of  the  act,  is  one 
who  is  a  settler  or  resident  of  the  town,  and  in  the  actual  bona  fide 
possession  of  the  lot  at  the  time  the  entry  was  made. 

2.  Title— Purchase  op  Outstanding  Title— IjIstoppel.— Purchase,  by 
one  in  possession  and  claiming  ownership,  of  another's  claim  of 
title,  does  not  admit  title  in  the  grantor,  and  such  purchaser  is  not 
estopped  thereby  to  deny  the  validity  of  the  claim  thus  purchased. 
Compare  Anderson  y.  Thompson  et  aU,  ante,  p.  62,  20  Pac.  803. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  PinaL 
William  W.  Porter,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

H.  B.  Summers,  and  Baker  &  Campbell,  for  Appellant 

Weeden,  with  full  notice  of  the  foreclosure  suit,  Us  pen^ 
dens  having  been  filed  and  summons  having  been  published 
in  his  own  newspaper  in  said  suit,  took  a  deed  from  the 
mortgagor,  Meade,  in  April,  1883,  and  as  his  assignee  se- 
cured a  deed  from  the  probate  judge  and  entered  upon  the 
premises. 

Weeden  was  bound  by  the  decree  of  foreclosure,  although 
not  a  party  thereto.  Breon  v.  Strelitz,  48  Cal.  645 ;  Wood  v. 
Ooodfellow,  43  Cal.  185 ;  Horn  v.  Jones,  28  Cal.  195 ;  Whitney 
V.  Higgins,  10  Cal.  547,  70  Am.  Dec.  748 ;  Sharp  v.  Lumley, 
34  Cal.  615;  Dmiels  v.  Henderson,  49  Cal.  243. 

Defendant  seeks  to  defeat  the  lien  of  the  mortgage  by 
assuming  that  he  acquired  subsequently  a  paramount  title. 
He  did  this,  and  could  only  do  it  as  the  grantee  of  the  mort- 
gagor, Meade,  because  the  evidence  shows  that  these  premises 
were  set  aside  by  the  town-site  commissioners  to  Meade,  and 
before  Weeden  could  get  a  deed  from  the  probate  judge  he  had 
to  procure  a  deed  from  Meade,  and  the  deed  shows  upon  its 
face  that  he  is  the  assignee  of  Meade. 

This  subsequent  title  that  Weeden,  the  grantee  of  the  mort- 
gagor, acquired  inured  to  the  benefit  of  the  mortgagee.    Comp^ 
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Laws  Ariz.,  ch.  42,  sees.  33,  36;  Clark  v.  Baker,  14  Cal.  612, 
76  Am.  Dec.  449;  Kirkaldie  v.  Larrabee,  31  Cal.  456,  89  Am. 
Dec.  205 ;  Christy  v.  Dana,  42  Cal.  175 ;  Sherman  v.  McCarthy, 
57  Cal.  507. 

It  may  be  claimed  that  when  Meade  held  this  land  it  was 
public  land,  and  that  after  the  execution  of  the  mortgage 
herein,  he  abandoned  it  and  then  Weeden  or  any  one  eke  had* 
a  right  to  enter,  take  possession  and  thereby  defeat  the  lien 
of  the  mortgage.  Even  if  it  was  abandoned  by  Meade  this 
abandonment  could  not  defeat  the  mortgage.  Couits  of  justice 
will  not  permit  such  an  act  to  be  done.  Alexander  v.  Sher- 
man, 2  Ariz.  326,  16  Pac.  45;  Kelly  v.  Berry,  62  Cal.  488; 
Stephens  v.  Mansfield,  11  Cal.  363;  BicharUson  v.  McNulty, 
24  Cal.  339. 

The  defendant  claims  that  this  action  is  barred  by  the  statute 
of  limitations.  This  is  answered  by  the  fact  that  the  statute 
of  limitations  does  not  begin  to  run  against  a  purchaser  at  a 
sheriff's  sale  until  the  sheriff's  deed  is  delivered  to  him.  Jef- 
ferson V.  Wendt,  51  Cal.  573. 

As  to  the  defendant  Tillman,  his  own  evidence  shows  that 
he  entered  the  premises  as  the  tenant  of  Meade,  on  March  1, 
1882.  Comp.  Laws  Ariz.,  ch.  35,  sec.  11,  in  force  at  the  time 
of  Tillman's  entry  and  when  this  action  was  commenced,  pro- 
vides: *'When  the  relation  of  landlord  and  tenant  shall  have 
existed  between  any  persons,  the  possession  of  the  tenant  shall 
be  deemed  the  possession  of  the  landlord  until  the  expiration 
of  five  years  from  the  termination  of  the  tenancy,  or,  where 
there  has  been  no  written  lease,  until  the  expiration  of  five 
years  from  the  last  payment  of  rent,  notwithstanding  that 
such  tenant  may  have  acquired  another  title  or  may  have 
claimed  adversely  to  his  landlord."  In  all  cases  where  a 
party  is  in  possession  of  lands  in  privity  with  the  rightful 
owner,  nothing  short  of  an  open  and  explicit  disavowal  and 
disclaimer  of  a  holding  under  that  title  and  assertion  of  title 
in  himself,  brought  home  to  the  owner,  will  satisfy  the  law. 
Short  of  this  the  party  will  still  be  regarded  as  holding  in 
subserviency  to  the  rightful  title.  Tyler  on  Ejectment,  p. 
876.  Tillman  stands  in  the  same  position  as  Weeden,  holding 
as  the  grantee  of  Meade,  pendente  lite,  with  full  knowledge  of 
the  foreclosure  suit,  and  being  bound  by  the  judgment. 
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G.  H.  Oury,  and  Sloan  &  Stone,  for  Appellees. 

Under  the  act  of  Congress  of  March  2,  1867,  for  the  relief 
of  citizens  of  towns  upon  the  lands  of  the  United  States,  the; 
probate  judge  of  any  county  in  Arizona  had  the  power  to 
enter  land  occupied  as  a  townsite,  whenever  the  judge  of  a 
county  court  could  under  said  act.  After  such  power  had 
been  exercised  by  the  probate  judge,  and  the  lands  entered 
and  patented,  the  power  could  not  be  questioned.  The  pro- 
bate judge,  after  entering  such  lands,  holds  it  in  trust  for  the 
benefit  of  those  actually  occupying  the  townsite,  and  it  is  his» 
duty  to  make  deeds  therefor,  to  the  actual  occupants  respect- 
ively, and  to  none  others,  and  when  he  has  made  a  deed  for  &• 
portion  thereof  to  any  person,  it  will  be  presumed,  in  the  ab- 
sence of  anything  to  the  contrary,  that  he  has  made  the  deed 
to  the  proper  person,  and  a  person  who  has  no  interest  in  the 
land  will  not  be  allowed  to  question  his  acts.  Sherry  v.  Lamp- 
ron,  11  Kan.  611. 

An  ** occupant,"  within  the  meaning  of  the  townsite  law 
of  Congress,  is  one  who  is  a  settler  or  resident  of  the  town  in 
the  bona  fide  actual  possession  of  the  lot  at  the  time  the  entry 
is  made.  One  who  has  never  been  in  the  actual  possession  of 
a  lot  cannot  be  said  to  be  an  ''occupant"  thereof.  Hussey 
v.  Smith,  1  Utah,  129 ;  Pratte  v.  Young,  1  Utah,  347. 

The  occupancy  must  be  actual,  and  cannot  be  begun  by 
agency,  no  one  being  allowed  to  take  up  lots  by  agent  The 
occupancy  may  be  for  residence,  for  business,  or  for  use,  but 
the  residence,  business,  or  use  must  be  by  the  claimant.  A 
party  having  a  bona  fide  occupancy  may  afterward  lease  the 
ground  and  still  retain  his  right  thereto,  and  he  may.  sell  his 
claim,  except  that  no  contract  either  for  the  sale  or  lease 
which  conflicts  with  the  requirements  that  the  title  shall  be 
made  to  an  inhabitant  who  is  an  occupant  and  has  an  interest 
will  be  recognized  in  deciding  to  whom  the  government  title 
shall  go;  and  a  party  purchasing  an  interest  in  such  prop- 
erty can  have  government  title  to  the  extent  of  such 
interest,  provided  he  becomes  an  occupant.  Cain  v.  Young, 
1  Utah  361. 

It  is  claimed  by  the  plaintiff  that,  by  reason  of  the  fact  that 
defendant  Weeden  obtained  a  quitclaim  deed  from  Meade 
prior  to  his  application  to  the  probate  judge  for  a  deed,  there- 
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fore  he  claims  tinder  Meade's  title,  and  takes  subject  to  the 
mortgage  executed  by  Meade  in  favor  of  the  plaintiff.  This 
view  of  the  case  is  not  tenable.  It  is  a  well-settled  principle 
that  one  in  possession  of  and  claiming  to  own  title  to  land 
does  not  admit  title  in  another  because  he  buys  the  other's 
claim  of  title  solely  to  quiet  his  own  title  and  to  avoid  litiga- 
tion. Such  purchaser  is  not  estopped  by  such  purchase  from 
'denying  the  validity  of  the  claim  thus  purchased.  Cannon  v. 
Stockman,  36  Cal.  533;  Leffingwell  v.  Warner,  2  Black  f.  605; 
Jackson  v.  Olitz,  8  Wend.  440 ;  Jackson  v.  Duffendorf,  3  John. 
269 ;  Bradstreet  v.  Huntington,  5  Pet.  438 ;  Alexander  v.  Pen- 
dleton, 8  Cranch,  462. 

CITATIONS. 

Abandonment — Davis  v.  Butler,  6  Cal.  511;  Oluckauf  v. 
Reed,  22  Cal.  468;  Richardson  v.  McNulty,  24  Cal.  339;  Dyson 
V.  Bradshaw,  23  Cal.  528. 

Estopped  by  tenancy — Tewksbury  v.  Magraff,  33  Cal.  237 ; 
Jackson  v.  Rowland,  6  Wend.  666,  22  Am.  Dec.  557 ;  Lawrence 
V.  Webster,  44  Cal.  385. 

Adverse  possession — Le  Roy  v.  Rogers,  30  Cal.  230,  89  Am. 
Dec.  88;  Arrington  v.  Liscom,  34  Cal.  365,  94  Am.  Dec.  722; 
Cannon  v.  Stockman,  36  Cal.  535,  95  Am.  Dec.  205 ;  San  Fraiv- 
cisco  V.  Fulde,  37  Cal.  349,  99  Am.  Dec.  278;  Lang  ford  v. 
Poppe,  56  Cal.  72 ;  Simeon  v.  Eckstein,  22  Cal.  580. 

Estoppel  by  deed — Schulman  v.  Garrett,  16  Cal.  100;  San 
Francisco  v.  Lawton,  18  Cal.  465,  79  Am.  Dec.  187. 

BARNES,  J.— This  was  a  bill  to  quiet  title  by  the  plaintiff 
against  defendants  in  possession.  Plaintiff  claims  through  a 
deed  from  the  sheriff  under  a  judicial  sale  for  the  foreclosure 
of  a  mortgage.  The  sheriff's  deed  is  of  date  July  3,  1884.  The 
lot  sued  for  had  been  part  of  the  public  domain  until  April, 
1883,  when  the  probate  judge  made  a  deed  to  defendant  Till- 
man, who,  at  the  time,  was  an  occupant  of  the  premises,  and 
had  been  from  February,  1882,  and  has  been  ever  since  and 
is  now  an  occupant  with  his  co-tenant,  Weeden.  Under  the  act 
of  Congress  of  March  2,  1867,  for  the  relief  of  citizens  of 
towns  upon  the  lands  of  the  United  States,  the  probate  judge 
of  any  county  in  Arizona  had  the  power  to  enter  land  occu- 
pied as  a  town-site,  and  after  such  power  had  been  exercised 
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by  the  probate  judge,  and  the  lands  entered  and  patented,  the 
power  cannot  be  questioned.  The  probate  judge,  after  enter- 
ing such  land,  holds  it  in  trust  for  the  benefit  of  those  actually 
occupying  the  town-site,  and  it  is  his  duty  to  make  deeds 
therefor  to  the  actual  occupants,  respectively,  and  to  none 
others,  and  when  he  has  made  a  deed  for  any  portion  thereof 
to  a  person  it  will  be  presumed,  in  the  absence  of  anything  to 
the  contrary,  that  he  has  made  the  deed  to  the  proper  person, 
and  a  person  who  has  no  interest  in  the  land  will  not  be  allowed 
to  question  his  acts.  Sherry  v.  Sampson,  11  Kan.  611.  An 
"occupant,"  within  the  meaning  of  the  town-site  law  of  Con- 
gress, is  one  who  is  a  settler  or  resident  of  the  town,  and  in  the 
bona  fide,  actual  possession  of  the  lot  at  the  time  the  entry 
is  made.  One  who  has  never  been  in  the  actual  possession  of 
a  lot  cannot  be  said  to  be  an  ''occupant"  thereof.  Hussey 
V.  Smith,  1  Utah,  129;  Pratt  v.  Young,  1  Utah,  347.  The 
occupancy  referred  to  must  be  actual,  and  cannot  be  begun  by 
agency,  no  one  being  allowed  to  take  up  lots  by  his  agent. 
The  occupancy  may  be  for  residence,  for  business,  or  for  use, 
but  the  residence,  business,  or  use  must  be  by  the  claimant. 
A  party  having  a  bona  fide  occupancy  can  afterwards  lease 
the  ground  and  still  retain  his  right  thereto,  and  he  may  sell 
his  claim,  except  that  no  contract,  either  for  the  sale  or  lease, 
which  conflicts  with  the  requirements  that  the  title  shall  be 
made  to  an  inhabitant  who  is  an  occupant  and  has  an  inter- 
est, wiU  be  recognized  in  deciding  to  whom  the  government 
title  shall  go;  and  a  party  purchasing  an  interest  in  such 
property  can  have  government  title  to  the  extent  of  such 
interest,  provided  he  becomes  an  occupant,  {Cain  v.  Young, 
1  Utah,  361,)  thus  showing  no  one  is  entitled  to  or  can  re- 
ceive government  title  to  a  town  lot  unless  he  is  in  the  actual, 
bona  fide  possession  and  occupancy  of  the  lot.  Neither  this 
plaintiff  nor  his  grantors  and  predecessors  were,  at  the  time 
of  the  entry  by  the  probate  judge,  in  the  occupancy  of  the 
premises,  or  ever  have  been  since  the  time  of  the  execution  of 
the  mortgage.  The  mortgagor,  at  the  time  of  the  execution 
of  the  mortgage,  was  not  an  occupant  of  the  premises,  and  he 
had  no  title,  as  the  title  was  in  the  government  until  the  issu- 
ance of  the  patent  to  the  probate  judge,  under  the  town-site 
act.    True,  the  evidence  shows  that  Tillman  entered  upon  the 
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premises  as  tenant  of  the  mortgagor.  He  paid  no  rent,  how- 
ever, and  when  he  asked  his  landlord  to  make  repairs,  he  re- 
fused, saying  he  had  nothing  further  to  do  with  the  premises. 
Tillman  then  claimed  the  premises  adverse  to  all  the  world, 
and  continued  to  occupy  the  same  under  such  adverse  claim 
until  the  probate  judge  conveyed  to  him.  The  mortgagor  exe- 
cuted a  quitclaim  deed  to  him  about  that  time,  but  he  did  not 
enter  under  it,  or  claim  title  through  it.  Adams  v.  Binkley, 
4  Colo.  247 ;  Lechler  v.  Chapin,  12  Nev.  65 ;  Leedi  v.  Ranch, 
3  Minn.  451,  (Gil.  332) ;  Carson  v.  Smith,  12  Minn.  560,  (Gil. 
458) ;  In  re  Selby,  6  Mich.  213;  Town  Co.  v.  Maris,  11  Kan. 
148 ;  Sherry  v.  Sampson,  11  Kan.  611 ;  Cook  v.  Bice,  2  Colo. 
135;  In  re  Selby,  6  Mich.  193;  Cofield  v.  McCleUand,  16 
Wall.  331.  He  who  is  in  possession  of  and  claiming  to  own 
land  does  not  admit  title  in  another  because  he  buys  the 
other's  claim  of  title,  solely  to  quiet  his  own  title  and  to 
avoid  litigation.  Such  purchaser  is  not  estopped  by  such  pur- 
chase from  denying  the  validity  of  the  claim  thus  purchased. 
Cannon  v.  Stockman,  36  Cal.  535,  95  Am.  Dec.  205;  Lefflny- 
well  V.  Warner,  2  Black,  605 ;  Jackson  v.  Oltz,  8  Wend.  440 ; 
Jackson  v.  DieffeTidorf,  3  Johns.  269 ;  Jackson  v.  Rightmyre, 
16  Johns.  327;  Bradstreet  v.  Huntington,  5  Pet  438;  Alex- 
ander V.  Pendleton,  8  Cranch,  462.  The  evidence  shows  that 
Mund  was  the  only  one  of  the  persons  through  whom  plain- 
tiffs deraign  title,  who  ever  obtained  any  right  by  occupancy 
of  these  premises,  and  his  right  was  extinguished  long  before 
the  mortgage,  by  his  failure  to  remain  in  possession  or  occu- 
pancy. The  title  of  defendant  in  the  premises  should  be  con- 
firmed.   The  judgment  is  afi&rmed. 

Wright,  C.  J.,  and  Porter,  J.,  concur. 
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[Civil  No.  267.    FUed  June  18,  1889.] 

EMMON  P.  RYDER,  Plaintiff  and  AppeUant,  v.  CHARLES 
W.  LEACH  et  al.,  Defendants  and  Appellees. 

1.  Presumptions— North  Defined.— In  the  absence  of  oyerwhelming 

evidence  to  the  contrary,  "north"  will  be  construed  as  meaning  true 
north,  as  distinguished  from  magnetic  north. 

2.  Apfkal  and  Ebbob— Confugt  in  Evidence.- Where  there  is  a  con- 

flict in  the  evidence,  the  judgment  of  the  trial  court  will  not  be 
reviewed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
William  H.  Barnes,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Haynes  &  Mitchell,  for  Appellant. 

Herring  &  Herring,  and  Ben  Goodrich,  for  Appellees. 

PORTER,  J.— Defendants  had  applied  for  a  United  States 
patent  for  the  mineral  claim  known  as  the  Boss  Mine,  situ- 
ated in  Tombstone  Mining  District,  Cochise  County. 

Pending  the  application  for  patent,  plaintiff  filed  an  ad- 
verse claim  in  the  United  States  land  office,  for  a  portion  of 
the  ground  described  in  said  application,  and  in  support  of 
such  adverse  claim  brought  this  action  in  the  district  court 
of  Cochise  County. 

Plaintiff  alleges  that  he  is  the  owner  of  and  in  possession  of 
a  certain  piece  of  ground  which  he  describes  as  the  ''Little 
Venture"  Mine,  and  alleges  that  the  same  was  located  by  his 
grantors  on  the  second  day  of  January,  1885. 

The  action  was  brought  by  plaintiff  to  quiet  title  to  the 
aforesaid  premises. 

The  Boss  Mine  was  located  in  June,  1878,  by  the  grantors 
of  defendants. 

No  question  was  raised  by  plaintiff  of  the  fact  of  a  con- 
tinued compliance  by  defendants  and  their  grantors  from  the 
time  of  the  location  of  the  Boss  Mine  to  the  commencement  of 
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this  action  with  the  laws  of  Congress  in  relation  to  the  annual 
expenditure  of  one  hundred  dollars  upon  said  mine  in  labor 
and  improvements. 

The  initial  monument  of  the  Boss  Mine  is  fixed  in  the  loca- 
tion notice  of  said  mine,  at  the  north  end  center  of  the  Tri- 
bute Mine,  thence  a  line  runs  forty-one  degrees  east  to  the 
western  boundary  line  of  the  Sulphuret  Mine. 

No  question  is  raised  as  to  the  fact  that  the  initial  monu- 
ment of  the  Boss  Mine  is  now  at  the  point  at  the  north  end 
center  of  the  Tribute  Mine,  exactly  where  the  original  loca- 
tion notice  fixes  it.  Neither  is  any  question  raised  that  the 
line  running  north  from  this  point  terminates  in  the  western 
boundary  line  of  the  Sulphuret  Mine,  but  the  contention 
before  the  court  below  by  the  plaintiff  was  that  the  point, 
in  the  western  boundary  line  of  the  Sulphuret  Mine,  where 
the  line  terminates  which  is  described  as  running  **  north  forty- 
one  degrees  east"  from  the  initial  monument  of  the  Boss 
Mine,  should  be  determined  by  a  magnetic  course,  without 
any  allowance  for  the  magnetic  variation  instead  of  by  the 
true  course  of  the  meridian,  and  thus  leave  suflBcient  ground 
on  the  westerly  side  of  the  Boss  Mine  and  adjoining  the  West 
Side  Mine  to  fulfill  the  conditions  of  the  Little  Venture 
location. 

If  the  line  was  a  true  meridian,  then  three  hundred  feet, 
or  a  very  little  less  than  that,  running  west  along  the  line  of 
the  Sulphuret,  will  reach  the  point  where  the  west  side  of  the 
Northeast  extension  of  the  Sulphuret  and  Sulphuret  touch  or 
corner,  and  where  the  northwest  comer  of  the  Boss  should 
be,  if  that  was  the  course  of  the  location  when  made. 

The  witness  White  testified  that  three  days  after  the  Boss 
location  he  saw  a  Boss  monument  at  that  point,  Upton  swears 
that  he  knew  the  Boss  in  1880,  and  that  he  saw  a  2x4  stake 
at  that  point  with  the  word  ''Boss"  cut  in  it,  and  saw  it 
nearly  every  day  for  two,  or  three  years.  Howe  swears  that 
he  made  the  official  survey  of  the  West  Side  Mine  in  1881, 
and  that  he  then  found  a  stake  at  that  point  marked  north- 
west corner  Boss,  and  that  this  was  in  a  monument  four  and 
a  half  feet  in  diameter  and  four  feet  high. 

Maps  were  introduced  of  the  survey  of  the  Sulphuret,  show- 
ing this  monument  of  the  Boss.    If  the  place  where  this  monu- 
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ment  was  seen  by  White,  Upton,  Howe,  and  others  was  one  of 
the  established  comers  of  the  Boss,  then  the  Boss  claim  covers 
the  ground  claimed  by  plaintiff.  On  this  point  the  evidence 
was  overwhelming  and  without  contradiction.  If  that  point 
was  a  corner,  then  the  line  from  the  initial  monument  accord- 
ing to  the  true  meridian,  runs  within  three  hundred  feet  of 
that  corner.  The  line  of  the  magnetic  meridian  touches  the 
Sulphuret  about  three  hundred  and  fifty-eight  feet  from  that 
corner.  The  diflference  between  three  hundred  feet  and  three 
hundred  and  fifty-eight  feet  is  too  great  to  be  accounted  for  by 
a  mistake.  If  the  location  had  been  made  by  the  magnetic  meri- 
dian, the  Boss  northwest  comer  monument  would  have  been 
located  about  fifty-eight  feet  farther  east.  When  the  line  of 
the  true  meridian  corresponds  so  closely  to  the  monuments 
as  to  amount  to  accuracy,  it  is  a  practical  demonstration  that 
that  was  the  line. 

When  you  add  to  it  the  idea  that  north  means  north,  and 
not  the  magnetic  north,  nothing  short  of  overwhelming  evi- 
dence will  overturn  the  conclusion  that  the  northwest  comer 
Boss,  as  established  by  Howe,  is  the  true  corner. 

Against  this,  in  1885,  Sweazy  says  he  saw  a  pile  of  stones 
along  the  line  of  the  Sulphuret,  and  that  he  got  a  board  with 
a  straight  edge  and,  starting  at  the  center  monument  of  the 
Tribute,  the  initial  of  the  Boss,  he  sighted  by  the  needle  north 
forty-one  degrees  east,  and  that  he  saw  the  pile  of  stones  at 
the  point  on  the  line  of  the  Sulphuret  where  the  line  he  was 
sighting  cuts  it.  When  this  pile  of  stones  was  placed  there, 
he  does  not  know. 

No  other  witnesses  ever  saw  it  before  that.  The  Boss  claim 
had  been  located  and  monumented  seven  years  before  that. 
This  is  all  the  evidence  to  sustain  this  view.  All  the  rest  is 
inference,  argument,  and  speculation.  The  plaintiff  asked 
for  thirty  days  to  procure  the  evidence  of  the  witnesses  Gird 
and  Walker  by  deposition,  which  was  granted.  Great  in- 
dulgence was  given  to  aid  the  plaintiff.  The  evidence  was  not 
produced.  On  the  motion  for  new  trial,  he  asked  that  the 
same  be  granted  so  as  to  secure  the  evidence  of  these  witnesses. 
It  was  not  newly-discovered  evidence.  At  best,  it  was  mere 
cumulative  evidence,  and  does  not  come  within  any  of  the 
rules  by  which  new  trials  are  granted  to  enable  a  party  to  pro- 
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■duce  other  evidence.  The  aflSdavits  besides  do  not  show  that 
the  evidence  would  overturn  the  conclusive  evidence  in  this 
«ase.  It  does  not  contradict  the  Boss  northwest  corner  monu- 
ment. It  does  not  show  that  the  true  meridian  was  not  run. 
The  court  did  not  err  in  refusing  a  new  trial.  There  does  not 
appear  to  be  a  question  of  law  raised  in  the  case.  It  was 
purely  a  question  of  fact,  and  the  judgment  must  be  clearly 
erroneous  before  we  will  disturb  it.  Where  there  is  a  con- 
flict of  evidence,  we  will  not  review  the  judgment  of  the  trial 
court.    The  judgment  is  affirmed. 

Barnes,  A.  J.,  and  Wright,  C.  J.,  concur. 


[CiyU  No.  272.    FUed  July  S,  1S89.] 
[22  Pac  383.] 

THE  DIRECTORS  OF  THE  INSANE  ASYLUM  OP  ARI- 
ZONA, Petitioners,  v.  LEWIS  WOLPLY,  Governor  of 
Arizona,  Respondent. 

1.  Mandamus— Against  Oovxrnor.— Jfandomiw  is  a  eivU  remedy  for 
the  protection  of  purely  ciyil  rights,  and  will  not  lie,  at  the  instance 
of  officials  of  a  branch  of  the  executive  department,  to  compel  the 
governor  to  perform  a  public  duty. 

Mandamus.    Original  application.    Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Goodrich  &  Street,  for  Petitioners. 

Clark  Churchill,  Attorney-General,  for  Respondent 

BARNES,  J. — It  will  be  conceded  that  the  governor,  the 
head  of  the  executive  department  of  the  government,  is  not 
amenable  to  the  judicial  department  by  mandamus,  to  direct 
him  in  the  exercise  of  any  of  the  powers  intrusted  to  him  as 
such,  whatever  the  degree  or  character  of  the  discretion  im- 
posed upon  him.  The  executive  and  judicial  departments  have 
separate  and  distinct  functions,  clearly  marked  out,  and  each 
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is  independent  of  the  other.  The  authority  to  direct  the  gov- 
ernor by  mandamus  is  denied  by  veiy  high  authority,  and 
the  diflSculty  of  the  enforcement  of  the  writ  has  been  sug- 
gested with  great  force.  The  court  ought  not  to  issue  the  writ 
unless  it  is  prepared  to  enforce  it.  Without  the  means  of 
enforcement  the  writ  would  be  idle;  yet  to  enforce  it  might 
deprive  the  territory  of  the  executive,  and  public  safety  be 
jeopardized.  Low  v.  Towns,  8  Ga.  360 ;  Hawkins  v.  Oovemor, 
1  Ark.  570,  33  Am.  Dec.  346,  note.  The  right  to  direct  the 
governor  has  been  limited  to  the  performance  of  a  mere  min- 
isterial duty,  where  such  an  act  has  been  required  of  him  by 
law,  and  where  the  act  is  such  a  one  as  might  have  been  im- 
posed upon  any  other  person,  and  to  enforce  a  vested  private 
right  This  was  the  limit  in  the  case  of  Kendall  v.  United 
States,  12  Pet.  524.  Even  in  questions  affecting  private  right, 
if  the  final  decision  is  with  the  executive,  and  the  act  is  a 
public  act,  he  is  independent  People  v.  Bissell,  19  111.  229, 
68  Am.  Dec.  591;  State  v.  Chase,  5  Ohio  St  535;  Chamberlain 
V.  Sibley,  4  Minn.  312,  (GiL  228) ;  Harpending  v.  Haight, 
39  Cal.  189,  2  Am.  Eep.  432;  People  v.  Hatch,  33  111.  9;  Mar- 
bury  V.  Madison,  1  Cranch,  170.  In  the  latter  case  the  chief 
justice  declared:  "It  is  not  by  the  office  of  the  person  to 
whom  the  writ  is  directed,  but  the  nature  of  the  thing  to  be 
done,  that  the  propriety  or  impropriety  of  issuing  a  man- 
damus is  to  be  determined.  Where  the  head  of  a  department 
acts  in  a  case  in  which  executive  discretion  is  to  be  exercised, 
in  which  he  is  the  mere  organ  of  executive  will,  it  is  again 
repeated  that  any  application  to  a  court  to  control  in  any 
respect  his  conduct  would  be  rejected  without  hesitation.  But 
where  he  is  directed  by  law  to  do  a  certain  act  affecting  the 
absolute  rights  of  individuals,  in  the  performance  of  which  he 
is  not  placed  under  the  particular  direction  of  the  president, 
and  the  performance  of  which  the  president  cannot  lawfully 
forbid,  the  writ  may  issue." 

Here  is  an  application  by  trustees  of  one  of  the  territorial 
'Charities, — the  insane  asylum, — a  branch  of  the  executive  de- 
partment, and  whose  commission  they  hold  as  authority  for 
the  public  duties  they  perform,  seeking  to  m^ndanmis  the  ex- 
ecutive to  perform  a  public  duty.  They  have  no  personal 
vested' rights.    They  ask  as  officers,  not  as  individuals.    No 
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authority  can  be  found  where  mandamus  has  been  issued 
against  a  governor  of  a  state  or  territory  in  such  a  case.  It 
is  a  civil  remedy  for  the  protection  of  purely  civil  rights. 
High's  Extraordinary  Remedies,  sees.  118,  430  et  seq.,  and 
cases  cited ;  People  v.  University,  4  Mich.  98.  The  act  which 
is  sought  to  be  enforced  upon  the  governor  in  this  case  is  one 
that  is  included  in  the  inherent  functions  of  his  office.  He  is 
the  official  head  of  the  executive  department  of  the  territory, 
and,  as  such,  the  territorial,  penal,  and  charitable  institutions 
are  subordinate  to  him.  These  trustees  hold  his  commission, 
and  he  must  see  that  the  laws  are  faithfully  executed  by 
them.  One  of  the  means  of  doing  so  is  to  be  found  in  the  act 
sought  to  be  enforced  in  this  case.  With  it  the  courts  have 
nothing  to  do,  as  the  governor  must  take  the  responsibility, 
and  it  cannot  by  him  or  against  him  be  shifted  upon  the  ju- 
dicial department    The  writ  is  denied. 

Wright,  C.  J.,  concurs,  and  will  add  his  views. 

Porter,  J.,  dissents,  and  will  add  his  views. 


[CivU  No.  249.    Filed  July  9,  1889.] 

THE  UNITED  STATES  OP  AMERICA,  Plaintiff  and  Ap- 
pellee,  v.  ONE  HUNDRED  AND  FIFTY  HEAD  OP 
CATTLE  AND  PIFTY-TWO  CALVES,  Defendant  and 
Appellant. 

1.  Costs— Actions  at  Law— Losing  Papties  Pat  Costs.— In  actions  at 

law  it  is  a  general  rule  that  losing  parties  are  to  pay  the  costs. 

2.  Customs— Skizurk  of  Goods— Proceedings  at  Law— When  Claim- 

ant Liable  for  Costs— 18  U.  S.  Stats,  at  Largs,  188,  189,  Sec.  16 
Cited. — ^In  cases  of  seizure  of  goods  for  violation  of  the  customs 
laws,  the  proceeding  is  at  common  law.  Only  in  cases  of  a  payment 
or  forfeiture  is  the  claimant  or  property  seized  liable  for  cost  of 
same.     Statute,  supra,  died. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
William  II.  Barnes,  Judge.    Reversed. 
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The  facts  are  stated  in  the  opinion. 

Jeffords  &  Franklin,  for  Appellant. 

The  court  erred  in  rendering  judgment  in  favor  of  plain- 
tiff for  the  costs  in  this  proceeding. 

This  was  a  proceeding  to  enforce  the  forfeiture  of  the  prop- 
erty seized,  the  prayer  of  the  information  was  for  a  judg- 
ment of  forfeiture.  There  was  no  demand  in  the  information 
for  duties,  and  no  allegation  of  the  amount  of  duty  due. 
Therefore  the  only  judgment  which  the  court  could  properly 
have  rendered  was  a  judgment  of  forfeiture  or  non-forfeiture. 

Upon  the  finding  of  the  court  that  the  property  was  not 
imported  with  intent  to  defraud  the  revenue  of  the  United 
States,  there  could  have  been  no  judgment  of  forfeiture. 

The  supplement  to  the  Revised  Statutes  of  the  United  States 
provides  that  in  all  actions  to  enforce  a  forfeiture  of  goods, 
wares,  or  merchandise  where  an  issue  of  fact  shall  be  joined, 
the  court  shall  find  as  a  distinct  and  separate  finding  whether 
the  alleged  acts  were  done  with  an  actual  intent  to  defraud 
the  United  States. 

"And  in  such  cases  unless  intent  to  defraud  shall  be  so 
found,  no  fine,  penalty,  gr  forfeiture  shall  be  imposed." 
U.  S.  Stats.  1874,  June  22,  ch.  391,  18  Stats,  at  Large,  188, 
189,  sec.  16. 

The  supreme  court  of  the  United  States  has  held  that  in 
cases  of  information  for  the  seizure  of  goods,  ware?,  and  mer- 
chandise for  the  violation  of  the  customs  laws,  that  the  pro- 
ceeding is  at  common  law.    8  Wheat.  391. 

'*When  a  seizure  is  made  on  land,  the  suit,  though  in  the 
form  of  a  title  of  information,  is  an  action  at  common  law." 
Morris  v.  United  States,  8  Wall.  507. 

This  being  a  common-law  action,  no  judgment  for  costs 
could  be  rendered  against  the  property  or  the  claimant  for 
costs  in  this  action,  as  there  was  no  judgment  of  forfeiture 
in  the  case.    See,  also,  U.  S.  Rev.  Stats.,  sees.  938  and  970. 

0.  T.  Rouse,  United  States  District  Attorney,  for  Appellee. 

PER  CURIAM. — The  United  States  marshal  seized  one 
hundred  and  fifty  head  of  cattle  and  fifty-two  calves. 

The  finding  of  the  court  was  that  fifty  head  of  the  cattle 
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were  imported  from  the  republic  of  Mexico  and  were  dutiable, 
and  that  said  fifty  head  of  cattle  were  mixed  with  others.  Xhe 
court  further  found  that  the  claimant,  H.  K.  HUdebrandt, 
did  not  import  the  said  fifty  head  of  cattle  with  intent  to 
violate  the  customs  law  of  the  United  States. 

The  supplement  to  the  Revised  Statutes  of  the  United 
States  provides  that  in  all  actions  to  enforce  a  forfeiture  of 
goods,  wares,  or  merchandise  where  an  issue  of  fact  shall  be 
found,  the  court  shall  find  as  a  distinct  and  separate  finding 
whether  the  alleged  acts  were  done  with  an  actual  intent  to 
defraud  the  United  States,  and  in  such  cases,  unless  intent  to 
defraud  shall  be  so  found,  no  fine,  penalty,  or  forfeiture  shall 
be  imposed.  18  U.  S.  Stats,  at  Large,  188,  189,  sec  16.  [Re- 
pealed, U.  S.  Supp.  Rev.  Stats.  1891,  755,  sec.  29.] 

The  claimant  moved  to  retax  the  costs  in  this  action  as  the 
same  appears  in  the  memorandum  of  costs,  and  to  strike  out 
from  said  memorandum  of  the  Costs  the  sum  of  $878.62, 
charged  as  marshal's  fees,  filed  herein  by  plaintiff,  on  the 
ground  that  no  part  of  said  costs  were  made  by  claimant,  and 
therefore  are  not  chargeable  to  him,  and  on  the  further  ground 
that  only  $98.12  thereof  are  court  costs. 

The  motion  was  denied  by  the  court,  which  we  conceive  to 
be  error. 

The  supreme  court  of  the  United  States  has  held  that  in 
cases  of  seizure  of  goods  for  violation  of  the  customs  laws  that 
the  proceeding  is  at  common  law. 

In  the  trials  of  all  cases  of  seizures  on  land  the  court  sits 
as  a  court  of  common  law.  The  Sarah,  8  Wheat.  391 ;  Morris 
V.  United  States,  8  Wall.  507. 

In  actions  at  law  it  is  a  general  rule  that  the  losing  parties 
are  to  pay  the  costs.    Ditludge  v.  RUce,  92  U.  S.  116. 

We  think  that  only  in  cases  of  a  payment  or  forfeiture  is 
the  claimant  or  property  seized  liable  for  costs  of  same.  Only 
costs  of  the  trial  should  have  been  taxed  against  the  appellant. 
The  motion  of  claimant  to  retax  costs  should  have  been  al- 
lowed. The  judgment  for  costs  is  hereby  reversed  so  as  to 
retax  the  costs. 


MEMORANDUM  DECISIONS. 


[Civil  No.  261.] 


CHARLES  W.  BEACH,  Appellee,  v.  FREDERICK  GAINS, 

Appellant. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Yavapai.  James  H.  Wright, 
Judge. 

Harris  Baldwin,  for  Appellant. 

Hemdon  &  Hawkins,  and  E.  M.  Sanford,  for  Appellee. 

January  19,  1889.    Affirmed. 

(Note  by  Reporter. — The  record  shows,  "Opinion  filed," 
but  none  appears  in  the  records  of  the  office  of  the  clerk  of 
the  supreme  court.) 


[Civil  No.  244.] 


P.    W.    STRAHAN,    Appellee,    v.    J.    R.    KILPATRICK, 

Appellant. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Yavapai.  William  W. 
Porter,  Judge. 

E.  M.  Sanford,  for  Appellant. 

Rush  &  Wells,  and  Wilson  &  Norris,  for  Appellee. 

January  25,  1889.    Affirmed. 

(Note  by  Reporter. — The  record  shows,  "Opinion  filed,*' 
but  none  appears  in  the  records  of  the  office  of  the  clerk  of 
the  supreme  court.) 

(137) 
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[CivU  No.  246.] 

C.  S.  CLARK,  Appellant,  v.  JAMES  REILLY,  Appellee. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise. 

Geo.  Q.  Berry,  for  Appellant. 

James  Reilly,  for  Appellee. 

February  11,  1889.    Affirmed. 


[Civil  No.  246%.] 


ANDREW    GARRETT    et    al.,    AppeUants,    v.    DANIEL 
CLEARY  et  al..  Appellees. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  .William  H. 
Barnes,  Judge. 

Herring  &  Herring,  for  Appellants^ 

James  Reilly,  for  Appellees. 

February  11,  1889.    Affirmed. 


[CivU  No.  247.] 


MOLLIE    HERBERT,    Appellee,    v.    PASQUAL    NIGRO, 

Appellant. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise. 

Herring  &  Herring,  for  Appellant. 

James  Reilly,  for  Appellee. 

February  11,  1889.    Affirmed. 
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[CivU  No.  267.] 

PATRICK  BAMBRICK  and  CHAS.  NAGLB,  Administra- 
tors,  Appellees,  v.  JAMES  T.  SIMMS,  Appellant. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Maricopa. 

E.  J.  Edwards,  for  Appellant. 

Wilbur  F.  Lunt,  for  Appellees. 

February  14,  1889.    Affirmed. 


[CivU  No.  258.] 


C.  D.  PUTNAM  et  al.,  Appellees,  v.  MICHAEL  KENNEDY, 

Appellant. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  PinaL 

No  appearances  of  record. 
February  15,  1889.    Affirmed. 


[Civil  No.  268.] 


GERALDO  BONELLAS,  Appellee,  v.  DANIEL  NOONAN 

and  wife,  Appellants. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Maricopa. 

Edwards  &  Chalmers,  for  Appellants. 

Wilbur  F.  Lunt,  for  Appellee. 

February  16,  1889.    Affirmed. 
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[Civil  No.  269.] 

JOHN   CLARK,   AppeUee,   v.   JOHN   F.   DAGGS   et  al., 

Appellants. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Yavapai.  James  H.  Wrigliti 
Judge. 

W.  L.  Van  Horn,  and  Harris  Baldwin,  for  Appellants. 

Wilson  &  Norris,  and  Hemdon  &  Hawkins,  for  Appellee. 

June  18,  1889.    AfSrmed. 


[Civil  No.  2e6.] 
P.  C.  HATCH,  Appellant,  v.  J.  L.  GANT,  Appellee. 

APPEAL  from  the  District  Court  of  the  Second  Judieial 
District  in  and  for  the  County  of  Maricopa. 

E.  J.  Edwards,  and  Goodrich  &  Street,  for  Appellants. 

H.  B.  Lighthizer,  for  Appellee. 

April  8,  1889.    Dismissed. 


[Criminal  Nos.  48,  49,  50,  61,  62,  63,  64,  66,  66,  and  67.] 

UNITED  STATES  OF  AMERICA,  Respondent,  v.  CAP- 
TAIN JACK  and  other  Indians,  Appellants. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Maricopa.  William  W. 
Porter,  Judge. 

Owen  T.  Rouse,  United  States  District  Attorney,  for  the 
United  States. 

H.  N.  Alexander,  and  L.  H.  Chalmers,  for  Appellants. 

PORTER,  A.  J. — On  the  authority  of  the  matter  of  ha- 

teas  corpus  of   Gon-shay-ee  in  the  supreme   court   of  the 

United  States,  130  U.  S.  343,  32  Law.  Ed.  973,  9  Sup.  Ct. 
Rep.  542,  this  case  is  reversed. 

Barnes.  A.  J.,  concurs. 


KEPOBTS    OF    CASES 

DETEBKINKD     IN 

THE     SUPREME     COURT 

OF    THS 

TEBBITOBY   OF  ARIZONA 

DX7UING  THB  TBAB  1890. 


[Criminal  No.  59.    Filed  Febroarj  4,  1890.] 
[32  Pae.  260.] 

TEBBITOBY  OF  ABIZONA,  Plaintiff  and  Bespondcnt  ▼• 
JAMES  BBASH,  Defendant  and  Appellant. 

1.  CBnaHAL  Law— Abraignicemt— NECE8SITT  for  Plea— Jin»6MSNT 
WITHOUT  Plea  Nulutt. — ^A  defendant  in  a  eriminai  case  does  not, 
hj  eonaenting  to  go  to  trial  and  remaining  silent  ^en  the  clerk 
states  to  the  jury  that  the  defendant  pleaded  "Not  gailtj"  make 
saeh  plea  his  own.  He,  neyer  having  had  the  statutory  oppor- 
tunity to  plead,  was  under  no  obligation  to  plead.  No  plea  haTing 
been  entered,  there  was  no  issue,  and  the  verdict  and  judgment  are  ' 
nullities. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Pinal. 
William  H.  Barnes,  Judge.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Baker  &  Campbell,  for  Appellant. 

Defendant  was  indicted  for  the  crime  of  an  aggravated 
assault.  The  crime  charged  is  a  felony.  Pen.  Code  of  Ari- 
zona, sees.  390-392. 

An  issue  of  fact  arises  upon  a  plea  of  not  guilty.  Pen.  Code, 
sec.  1581. 

Every  plea  must  be  oral  and  entered  upon  the  minutes  of 
the  court.  People  v.  Johnson,  47  Cal.  182;  Pen.  Code,  sec. 
1548. 
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The  record  before  the  court  does  not  show  that  defendant 
pleaded  to  the  indictment,  but,  as  a  matter  of  fact,  shows 
that  he  did  not.  There  was  therefore  no  issue  for  the  jury  to 
try,  and  the  verdict  and  judgment  are  nullities. 

''The  right  of  arraignment  may  in  some  cases  be  waived,  but 
a  plea  is  always  essential.  The  court  cannot  supply  an  issue 
after  verdict  where  there  has  been  no  plea,  notwithstanding 
that  defendant  consented  to  go  to  trial."  Wharton  on  Plead- 
ing and  Practice,  sec.  409 ;  Hoskins  v.  State,  84  111.  87,  25  Am. 
Rep.  433 ;  Gould  v.  State,  89  111.  216 ;  Douglass  v.  State,  3  Wis. 
820;  State  v.  Sanders,  53  Mo.  321;  State  v.  Montgomery,  63 
Mo.  298;  People  v.  Gaines,  52  Cal.  480;  People  v.  Corbett,  28 
Cal.  328 ;  Griggs  v.  People,  31  Mich.  471 ;  Aylesworth  v.  Peo- 
ple, 85  lU.  301;  Davis  v.  State,  38  Wis.  487. 

Clark  Churchill,  Attorney-General,  for  Respondent. 

SLOAN,  J. — The  defendant  was  indicted  at  the  Octobei' 
term,  1889,  of  the  district  court  of  Pinal  County  for  the  crime 
of  an  aggravated  assault.  At  the  same  term  defendant  was 
tried  under  said  indictment,  and  convicted  of  an  assault. 
From  the  judgment  entered  thereon,  and  the  order  overruling 
his  motion  for  a  new  trial  defendant  appeals. 

The  record  in  this  case  fails  to  show  that  any  plea  was  ever 
made  by  the  defendant  or  entered  by  the  court.  It  is  sug- 
gested by  the  attorney-general  that,  in  consenting  to  go  to 
trial,  and  in  remaining  silent  when  the  clerk  in  the  usual 
form  stated  to  the  jury  that  the  defendant  pleaded  **Not 
^ilty'*  to  the  indictment,  the  defendant  made  the  plea  as 
thus  stated  by  the  clerk  his  own.  To  this  it  is  sufficient  to 
say  that  the  statutory  opportunity  to  plead  having  never  been 
extended  to  the  defendant,  he  was  never  under  any  obligation 
to  plead.  No  plea  having  been  entered  by  the  defendant,  there 
was  no  issue  for  the  jury  to  try,  and  the  verdict  of  the  jury 
and  judgment  entered  thereon  are  therefore  nullities. 

Judgment  and  order  reversed,  and  cause  remanded. 

Wright,  C.  J.,  and  Kibbey,  J.,  concur. 
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[Civil  No.  297.    Filed  March  24,  1890.] 
[23  Pac  680.] 

GEORGE    W.    CHEYNEY,    Petitioner,    v.    JOHN   Y.    T. 
SMITH,  Respondent. 

!•  Lboislatueks — ^Length  or  Sessions — ^Bev.  Stats.  U.  S.  1878,  Sec. 
1852,  AS  Amended  December  23,  1880,  by  1  Supp.  B.  S.  U.  S.,  p.  313, 
Being  Gh.  7,  46th  Congress,  3d  Session,  Pab.  16,  Obganic  Act, 
Bev.  Stats.  Abiz.  1901,  Constbued. — Statutes,  supra,  providing 
that  "the  sessions  of  the  legislative  assemblies  of  the  several  terri- 
tories of  the  United  States  shall  be  limited  to  sixty  days'  duration," 
is  mandatory  and  means  a  session  of  sixty  legislative  or  working 
days,  exelusive  of  Sundays,  public  holidays,  and  days  of  interme- 
diate adjournment,  not  sixty  consecutive  days. 

2.  Obganic  Act — Belation  to  Govebnment — Constbuction. — The  or- 

ganic law  of  the  territory  bears  the  same  relation  to  the  government 
of  the  territory  as  the  constitution  of  a  state  sustains  to  the  people 
of  the  state.  The  same  rules  of  construction  apply  to  it  as  to  a 
state  constitution. 

3.  Statutes — Constbuction — ^Legislative. — The  contemporaneous  con- 

struction of  a  constitutional  provision  put  upon  it  by  the  authority 
for  whose  guidance  it  was  intended,  particularly  if  acquiesced  in 
for  a  long  term  of  years,  should  be  followed  by  the  courts. 

4.  Same — Constitutionality    Presumed. — ^A    legislative    act    will   be 

presumed  constitutional  till  the  contrary  clearly  appears. 
Weight,  C.  J.,  dissents. 

ORIGINAL  Application  for  Writ  of  Mandamus. 

The  facts  are  stated  in  the  opinion. 

C.  F.  Ainsworth,  for  Petitioner. 

Clark  Churchill,  Attorney-General,  for  Respondent. 

Ben  Goodrich,  amicus  curiae. 

SLOAN,  J. — The  plaintiff  herein  applies  to  this  court  for 
a  peremptory  writ  of  mandamus  to  compel  the  defendant,  as 
territorial  treasurer,  to  pay  the  amount  of  a  certain  warrant 
drawn  by  the  territorial  auditor  in  favor  of  plaintiff,  as  author- 
ized by  subdivision  15  of  section  1  of  an  act  commonly  known 
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as  the  ** Appropriation  Bill,"  passed  by  the  fifteenth  legis- 
lative assembly,  and  approved  by  the  governor  on  the  tenth 
day  of  April,  1889.  This  action  is  brought  for  the  purpose 
of  having  a  judicial  determination  as  to  the  validity  of  said 
act,  it  being  contended  that  at  the  date  of  the  passage  and 
approval  thereof  the  fifteenth  legislative  assembly  had  no 
legal  existence,  for  the  reason  that  the  limit  of  time  within 
which  it  could  by  the  organic  law  lawfully  remain  in  session 
had  expired,  and  therefore  it  had  become  at  said  date  functus 
officio.  The  journals  show  that  the  fifteenth  legislative  as- 
sembly began  its  session  on  the  twenty-first  day  of  January, 
1889,  and  adjourned  sine  die  upon  the  tenth  day  of  April, 
1889,  being  the  date  of  the  approval  of  said  act.  The  jour- 
nals further  show  that  the  assembly  was  in  actual  session  but 
forty-eight  working  or  legislative  days,  the  last  day  being 
denominated  the  forty-eighth  day  of  the  session.  The  restric- 
tion upon  the  length  of  the  sessions  of  the  legislative  assembly 
is  found  in  section  1852  of  the  Revised  Statutes  of  the  United 
States,  as  amended  December  23,  1880.  Said  section,  as 
amended,  reads  as  follows:  ^'The  sessions  of  the  legislative 
assemblies  of  the  several  territories  of  the  United  States  shall 
be  limited  to  sixty  days'  duration."  Said  section  being  in  its 
terms  mandatory,  must  be  so  construed.  It  therefore  remains 
for  us  to  determine  which  of  the  two  views  as  to  the  proper 
construction  to  be  placed  upon  said  section  contended  for  at 
the  hearing  of  the  case  we  should  adopt,  viz.,  upon  the  one 
hand  that  the  session  of  the  legislative  assembly  is  limited 
therein  to  sixty  consecutive  days  from  the  day  upon  which 
the  assembly  convenes;  or,  upon  the  other  hand,  that  the  ses- 
sion is  limited  to  sixty  legislative  or  working  days,  exclusive 
of  Sundays,  public  holidays,  and  days  of  intermediate  ad- 
journment. After  the  careful  consideration  the  great  public 
interests  involved  in  this  controversy  demand,  we  have  ar- 
rived at  the  conclusion  that  the  latter  view  mifet  prevail. 

Said  section  is  part  of  the  organic  law  of  the  territory.  It 
is  proper  to  consider,  therefore,  the  relation  which  the  organic 
act,  and  other  acts  of  Congress  amendatory  or  supplementary 
thereto,  bear  to  the  government  of  the  territory.  It  waa 
argued  at  the  hearing  of  this  case  that  Congress  had  granted 
to  the  legislature  of  a  territory  certain  limited  powers,  and 
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restricted  their  exercise  to  the  particular  mode  and  manner 
expressed  in  its  grant;  that  this  grant  is  in  every  instance 
to  be  strictly  construed;  and  that,  the  legislature  having 
acted  in  a  particular  manner,  no  inference  is  to  be  drawn 
therefrom  that  it  has  theretofore  acted  within  the  limit  of 
its  delegated  powers.  We  think  the  true  view  is  that  the 
organic  law  of  a  territory  bears  the  same  relation  to  the 
government  of  the  territory  as  the  constitution  of  a  stata 
sustains  to  the  people  of  the  state.  The  supreme  court  in 
National  Bank  v.  County  of  Yankton,  101  U.  S.  129,  say: 
"The  organic  law  of  the  territory  takes  the  place  of  the  con- 
stitution as  the  fundamental  law  of  the  local  government.'* 
If  the  view  we  have  given  be  correct,  then  it  follows  that  the 
same  rules  of  construction  apply,  and  like  effect  must  be  given 
to  any  part  of  the  organic  law  as  would  apply  and  be  given  to 
a  similar  provision  in  the  constitution  of  a  state.  A  well- 
established  rule  is  that  the  contemporaneous  construction  of 
a  constitutional  provision  put  upon  it  by  the  authority  for 
whose  guidance  it  was  intended,  particularly  if  acquiesced  in 
for  a  long  term  of  years,  should  be  followed  by  the  courts.  See 
United  States  v.  State  Bank,  6  Pet.  39 ;  Caldwell  v.  Carrin{/ton, 
9  Pet.  103 ;  Edwards  v.  Darby,  12  Wheat.  206.  That  this  rule 
applies  to  the  construction  of  the  organic  acts  of  the  territories 
is  asserted  by  Chief  Justice  Chase  in  the  case  of  Clinton  v. 
Englebrecht,  13  Wall.  434.  In  speaking  of  the  power  of  the 
legislature  of  Utah  to  legislate  with  reference  to  the  practice 
of  the  courts  in  the  matter  of  juries,  he  said :  **This  uniform- 
ity of  construction  by  so  many  territorial  legislatures  of  the 
organic  acts,  in  relation  to  their  legislative  authority,  espe- 
cially when  taken  in  connection  with  the  fact  that  none  of 
these  jury  laws  have  been  disapproved  by  Congress,  though 
any  of  them  would  be  annulled  by  such  disapproval,  con- 
firms the  opinion  warranted  by  the  plain  language  of  the 
organic  act  itself,  that  the  whole  subject-matter  of  jurors  in 
the  territories  is  cpmmitted  to  territorial  regulation."  A  pro- 
vision in  the  organic  law  of  New  Mexico,  which  by  the  act 
organizing  the  territory  of  Arizona  was  made  applicable  to 
the  latter,  was  to  the  effect  that  no  session  of  the  legislative 
assembly  could  exceed  the  term  of  forty  days.  The  first  legis- 
lative assembly  of  the  new  territory  convened,  by  prodama- 
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tion  of  Governor  Goodwin,  on  the  twenty-sixth  day  of 
September,  and  remained  in  session  until  the  tenth  day  of 
November,  1864,  a  total  of  forty-six  consecutive  days.  De- 
ducting ten  Sundays  that  intervened  between  the  day  upon 
which  the  assembly  first  met  and  the  day  upon  which  it  finally 
adjourned,  and  we  find  that  it  was  in  session  forty  work- 
ing or  legislative  days.  After  forty  consecutive  days  had 
expired,  the  more  important  acts  of  the  session  were  passed; 
among  them  being  what  was  known  as  the  '* Howell  Code." 
Under  the  provisions  of  this  code  of  laws,  the  government  of 
the  territory  was  for  the  most  part  administered  until  it  was 
superseded  by  the  code  of  1887.  The  validity  of  these  laws 
was  never  questioned,  and  the  courts,  as  well  as  subsequent 
legislatures,  recognized  them  as  equally  operative  and  bind- 
ing with  the  other  acts  of  this  session.  If  it  be  contended 
that  the  act  of  1880,  amending  section  1852  of  the  Revised 
Statutes  is  to  be  construed  differently  from  the  provisions  of 
(the  organic  act  of  New  Mexico  on  the  same  subject,  and  that 
legislative  construction  upon  the  latter  provision  cannot, 
therefore,  be  considered,  we  find  that  the  first  legislative  as- 
sembly to  meet  after  said  act  took  effect,  viz.,  the  eleventh 
legislative  assembly,  convened  upon  the  third  day  of  Janu- 
ary, 1881,  and  finally  adjourned  upon  the  twelfth  day  of 
March  following,  a  total  of  sixty-nine  consecutive  days.  De- 
ducting, as  before,  the  intervening  Sundays,  and  we  find 
that  the  assembly  was  in  actual  session  upon  sixty  working 
or  legislative  days.  Sixty  consecutive  days  from  the  begin- 
ning of  the  session  ended  with  March  3d.  After  said  date  an 
act  was  passed  fixing  the  date  for  the  convening  of  subse- 
quent legislatures.  This  act  was  followed  and  acquiesced  in 
by  succeeding  assemblies,  until  the  act  of  1887  again  changed 
the  date  of  the  beginning  of  the  sessions.  Among  other  acts 
was  one  creating  the  county  of  Graham:  another,  providing 
for  the  issue  of  bonds  and  the  levy  and  collection  of  taxes; 
others  were  passed  amending  the  revenue  laws  and  the  stat- 
ute of  limitations.  During  the  session  the  council  directly 
gave  its  assent  to  this  legislative  construction  in  rejecting  a 
resolution  to  adjourn  at  the  end  of  the  sixty  consecutive  days. 
Thus  the  legislative  construction  from  the  beginning  has  been 
uniform  that  the  sessions  are  limited  to  sixty  days  of  actual 
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session.  In  the  case  of  Moog  v.  Randolph,  77  Ala.  608,  the 
supreme  court  of  Alabama  distinctly  recognized  the  rule  that 
the  practical  construction  of  the  legislature  will  govern  in 
a  case  of  this  kind,  and  gave  a  like  construction  upon  the 
term  **days,"  in  a  similar  provision  of  the  constitution  of 
that  state. 

In  construing  the  constitutional  provision  that  the  general 
assembly  shall  not  remain  in  session  longer  than  fifty  days. 
Justice  Somerville  in  that  case  said:  "I  am  satisfied  that 
*  fifty  da}^'  means  fifty  legislative  working  days,  exclusive  of 
the  Sundays  and  other  days  upon  which  the  senate  and 
house  concur  in  refusing  to  sit  by  joint  resolutions  of  ad- 
journment. This  question  has  been  repeatedly  considered  by 
the  judiciary  committees  of  the  senate  and  house  of  repre- 
sentatives at  successive  sessions  of  the  general  assembly  smce 
the  adoption  of  the  constitution;  and  other  reports  concur- 
ring in  this  view  have  in  each  instance  been  adopted  by 
those  bodies.  Even  if  we  regard  the  question  a  doubtful 
one,  we  would  hesitate  to  depart  from  this  settled  legis- 
lative construction  of  the  fundamental  law,  especially  in 
view  of  the  serious  consequences  which  would  necessarily 
flow  from  it" 

But,  aside  from  the  legislative  construction,  we  think 
a  consideration  of  the  subject-matter,  as  well  as  the  evident 
purpose  and  intent  of  the  act  of  1880,  warrants  the  interpre- 
tation we  put  upon  it.  Congress  certainly  contemplated  that 
emergencies  might  arise  that  would  render  legislation  between 
fixed  dates  practically  impossible.  At  any  rate,  that  upon 
Sundays  and  holidays  no  legislation  could  or  would  be  done. 
If  the  purpose  was  to  include  these,  other  language  more 
clearly  expressing  this  intent  would  very  probably  have  been 
used.  A  distinction  should  be  made  between  statutes  which 
restrict  the  number  of  days  upon  which  acts  may  be  per- 
formed and  those  which  merely  fix  the  ulterior  limit  of  time 
within  which  a, single  matter  may  be  transacted.  In  the 
former,  Sundays  and  other  days  when  labor  or  business  can- 
not be  transacted  are  usually  excluded;  in  the  latter,  these 
are  usually  included,  unless  expressly  excepted.  Thus  it  has 
been  held  that  Sundays,  not  being  judicial  days,  are  not  to 
be  considered  as  days  of  a  term  of  court.    Bead's  ca^e,  22 
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Gfatt.  924;  Bank  v.  Williams,  46  Mo.  17;  Chicago  v.  Iron 
Works,  93  111.  223.  There  appears  no  good  reason  why  the 
same  rule  should  not  apply  to  the  construction  of  the  term 
**days,"  when  applied  to  matters  to  be  transacted  by  legis- 
lative assemblies. 

Were  we  in  doubt  as  to  the  correctness  of  the  above  con- 
struction, what  would  be  the  duty  of  the  court  in  the  prem- 
ises! The  legislative  assembly,  a  co-ordinate  branch  of  the 
government  of  the  territory,  acting  under  like  solemn  obliga- 
tions and  responsibilities  with  ourselves,  has  passed  the  act, 
the  validity  of  which  is  in  question,  which  act  has  been  ap- 
proved by  the  governor,  who  has  taken  a  like  oath  to  suppoit 
the  constitution  and  laws  of  Congress,  and  now  are  we  to 
declare  it  invalid!  If  we  believe  that  the  legislature,  in 
attempting  to  legislate  after  March  21st,  clearly,  palpably, 
and  plainly  violated  the  fundamental  law  of  the  territory, 
then  most  unquestionably  it  is  our  duty  to  so  declare.  While 
this  is  true,  we  must  bear  in  mind  that  among  the  funda- 
mentals of  the  law  almost,  is  the  proposition  that  *'we  can 
declare  an  act  of  assembly  void  only  when  it  violates  the  con- 
stitution (or  organic  law)  clearly,  palpably,  plainly,  and  in 
such  manner  as  to  leave  no  doubt  or  hesitation  on  our  minds." 
Sharpless  v.  Mayor  etc.,  21  Pa.  St.  164,  59  Am.  Dec.  759. 
In  Adams  v.  Howe,  14  Mass.  345,  7  Am.  Dec.  216,  the  court 
say:  *'We  must  premise  that  so  much  respect  is  due  to  any 
legislative  act  solemnly  passed  and  admitted  into  the  statute- 
book  that  a  court  of  law  which  may  be  called  upon  to  decide 
its  validity  will  presume  it  to  be  constitutional  until  the 
contrary  clearly  appears,  so  that  in  any  case  of  the  kind  sub- 
stantially doubtful  the  law  would  have  its  force.  The  legis- 
lature is  in  the  first  instance  the  judge  of  its  own  constitu- 
tional powers,  and  it  is  only  when  manifest  assumption  of 
authority  or  misapprehension  of  it  shall  appear  that  the  judi- 
cial power  will  refuse  to  execute  it."  In  Kentucky  it  has 
been  held  that  if  it  be  doubtful  or  questionable  whether  the 
legislature  has  exceeded  its  limits  the  judiciary  cannot  inter- 
fere, though  it  may  not  be  satisfied  that  the  act  is  consti- 
tutional. City  of  LouisvUle  v.  Hyatt,  2  B.  Mon.  178,  36  Am. 
Dec.  594.  To  the  same  effect,  among  others,  are  the  follow- 
ing cases:  City  of  Lexington  v.  McQuillan's  Heirs,  9  Dana, 
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514,  35  Am.  Dec.  159;  Cooper  v.  Telfair,  4  Dall.  14;  Tyler 
V.  People,  8  Mich.  333 ;  State  v.  Cummings,  36  Mo.  277. 

In  view  of  this  well-settled  rule  recognized  in  the  foregoing 
cases,  apart  from  the  view  we  take  of  the  organic  law, — ^viz., 
that  the  legislature  is  limited  in  its  sessions  to  sixty  working 
or  legislative  days,  and  not  to  sixty  consecutive  days,  as  con- 
tended,— we  would  hesitate  before  holding  that  the  legislature 
had  in  this  instance  transcended  its  powers,  and  violated  the 
fundamental  law  of  the  territory,  especially  when  we  consider 
that  this,  in  effect,  would  be  to  annul  many  of  the  laws  now 
in  force,  and  thus  disturb  and  unsettle  the  public  credit,  de- 
stroy private  rights,  and  bring  disaster  upon  the  territory. 
Prom  the  foregoing  considerations,  we  hold  that,  the  appro- 
priation bill  passed  by  the  fifteenth  legislative  assembly,  and 
approved  April  10,  1889,  is  a  valid  law,  and  that  the  plain- 
tiff is  entitled  to  his  writ.    The  writ  will  issue. 

Kibbey,  J.,  concurs. 

WRIGHT,  C.  J.,  dissenting.— The  court,  in  the  majority 
opinion,  rightly  hold  that  section  1852  of  the  United  States 
Revised  Statutes,  as  amended,  is  mandatory  in  its  terms ;  but 
the  opinion  holds  that,  when  Congress  said  in  said  section 
that  the  sessions  of  the  said  legislative  assemblies  of  the 
various  territories  should  **be  limited  to  sixty  days'  dura- 
tion," it  meant  sixty  legislative  working  days,  and  not  sixty 
consecutive  days.  We  are  unable  to  concur  in  this  view;  and 
we  now  proceed  to  analyze  this  section,  and  endeavor  to  show 
that  the  language  employed  by  Congress  necessarily  limits 
sessions  of  territorial  legislative  assemblies  to  sixty  consecu- 
tive days;  and  therefore  that  the  fifteenth  legislative  assem- 
bly of  this  territory,  having  begun  its  session  on  the  twenty- 
first  day  of  January,  1889,  was  not,  and  could  not  have  been, 
without  permission  of  Congress,  in  legal  session  on  the  tenth 
day  of  April,  1889.  There  is  no  dispute  as  to  the  facts.  The 
said  fifteenth  legislative  assembly  having  begun  its  regular 
session  at  the  time  fixed  by  law,  viz.,  on  the  twenty-first  day 
of  January,  1889,  sixty  consecutive  days  from  that  date  ex- 
pired on  the  twenty-first  day  of  March,  1889;  and  it  is  ad- 
mitted that  the  act  in  question  was  passed  on  the  tenth  day  of 
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April,  1889.  So  that  the  only  and  vital  question  is,  was  said 
assembly  in  legal  session  on  the  said  tenth  day  of  April,  1889  ? 
Clearly,  it  was  not.  That  assembly  was  wholly  and  simply  a 
creature  of  the  national  legislature.  It  was  the  nursling  of 
Congress,  drawing  the  milk  of  its  existence  from  Congres- 
sional maternity,  and  living,  moving,  and  having  its  being  in 
the  will  of  Congress,  as  expressed  in  the  federal  statutes.  It 
therefore  had  no  real  legal  being  outside  of  those  statutes. 
Necessarily  it  existed,  if  at  all,  according  to  their  provisions. 
To  those  statutes,  then,  to  the  expressed  will  of  Congress,  the 
creator,  must  we  look  for  the  definition  of  the  rights  and 
powers  of  the  creature.  The  section  of  the  federal  statute 
containing  the  principal  and  expressed  limitation  upon  the 
duration  of  the  sessions  of  territorial  legislative  assemblies  is, 
of  course,  said  section  1852,  as  amended  in  1880.  There  are 
other  sections  of  that  statute,  however,  which  shed  light  upon 
the  true  meaning  of  this  one.  The  purpose,  the  intention,  of 
the  law-maker  is  of  the  first  importance.  We  shall  have  ob- 
tained a  true  solution  of  the  main  question  involved  in  this 
case,  when  we  determine  correctly,  if  we  may  be  able  to  do  so, 
precisely  what  congress  meant  by  the  language  it  employed 
in  this  section.  It  reads:  ''The  sessions  of  the  legislative 
assemblies  of  the  several  territories  of  the  United  States  shall 
be  limited  to  sixty  days'  duration."  Is  the  latter  clause  man- 
datory or* directory!  The  court  incidentally  say  it  is  manda- 
tory in  its  terms,  but  the  conclusion  arrived  at  indicates  that 
a  discretion  is  implied.  We  are  unable  to  perceive  how  this 
can  be ;  because,  if  the  meaning  of  this  language  is  clear  and 
indubitable  and  is  mandatory,  it  admits  of  but  one  true  con- 
struction, being  susceptible  of  but  one  true  meaning.  Yet  the 
court  say:  "It  remains  for  us  to  determine  which  of  the  two 
views,  as  to  the  proper  construction  to  be  placed  upon  said 
section,  contended  for  at  the  hearing  of  the  case,  we  should 
adopt,  viz. :  Upon  the  one  hand,  that  the  session  of  the  legis- 
lative assembly  is  limited  therein  to  sixty  conisecutive  days 
from  the  day  upon  which  the  assembly  convenes;  or,  upon 
the  other  hand,  that  the  session  is  limited  to  sixty  legislative 
or  working  days,  exclusive  of  Sundays,  public  holidays,  and 
days  of  intermediate  adjournment. '' 

The  decision  then  construes  the  language  to  mean  sixty 
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legislative  working  days,  exclusive  of  Sundays,  holidays,  and 
days  of  intermediate  adjournment.  It  seems  to  us  that,  if 
this  construction  is  correct,  it  makes  the  language  necessarily 
directory,  and  not  mandatory ;  for  the  reason  that  sixty  legis- 
lative working  days,  exclusive  of  Sundays,  holidays,  and  days 
of  intermediate  adjournment,  would  necessarily  make  the 
session  endure  longer  than  sixty  consecutive  days ;  and  there- 
fore, as  the  greater  includes  the  less,  while  the  session  might 
endure  for  seventy  or  eighty  consecutive  days,  counting  Sun- 
days and  other  days  of  intermediate  adjournment,  in  order 
to  consume  sixty  legislative  working  days  the  limitation  might 
also  be  construed  to  mean  sixty  consecutive  days.  In  other 
words,  the  real  point  of  difference  is,  plaintiff's  counsel  con- 
tend, that  the  above  language  is  directory  only,  and  admits  of 
discretion,  while  the  defendant's  counsel,  and  the  friend  of 
the  court,  contend  that  it  is  mandatory,  and  admits  of  no 
discretion.  For  it  is  here  to  be  observed  that  the  most  earnest 
and  strenuous  arguments  of  plaintiff's  learned  counsel,  in- 
cluding the  very  able  argument  of  Assistant  United  States 
Attorney-General  Shields,  filed  herein,  were  that  the  said 
language  is  directory  only.  So  that  it  seems  to  us  to  be  pri- 
marily essential  to  a  satisfactory  solution  of  the  problem  in 
hand  to  first  determine  absolutely,  if  possible,  whether  this 
language  is  mandatory,  or  directory  only. 

Now,  at  the  outset,  we  say  this  language  is  so  clearly  man- 
datory that  it  is  really  surprising  that  any  one  should  ques- 
tion its  true  import.  It  might  be  observed  that  no  mandatory 
phrase  or  sentence  was  ever  employed  that  was  not  also,  in 
a  measure  at  least,  directory .  When  God  said,  **Let  there  be 
light,"  He  both  directed  and  commanded,  and  the  glory  and 
blessing  of  that  subtle  agent  covered  the  void  earth.  If  the 
teacher  says  to  the  pupil,  **Get  your  lesson,"  it  is  both  a 
direction  and  command.  If  the  father  says  to  the  son,  **Go 
to  the  stable  and  bring  my  horse,  by  the  back  gate,  into  the 
yard,"  the  language  is  also  a  direction  and  command;  but 
if  the  son  should  bring  the  horse  into  the  yard  by  the  front, 
instead  of  the  back,  gate,  we  apprehend  there  would  still  be 
a  substantial  execution  of  the  power  or  authority  conferred. 
We  mean  there  is  quite  a  difference  between  the  power  con- 
ferred and  the  exercise  of  that  power.    The  grant  of  power 
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is  generally  mandatory,  while  the  phraseology  indicating  the 
manner  of  its  exercise  is  often  construed  to  be  only  directory, 
and  therefore  the  irregular  exercise  of  a  power  would  not 
necessarily  render  the  act  performed  void.  We  think  most 
of  the  cases,  where  language  apparently  mandatory  has  been 
construed  to  be  directory,  will  be  found  upon  critical  exam- 
ination to  be  where  there  has  been  an  irregular  or  improper 
exercise  of  the  power  granted,  rather  than  the  attempt  to  exer- 
cise a  power  not  conferred.  For  instance,  the  election  cases 
referred  to  by  the  learned  counsel  for  the  plaintiff.  In  the 
case  at  bar  the  power  granted  to  the  legislative  assembly  by 
Congress  was  to  hold  a  biennial  session  for  only  sixty  days, 
and  the  attempt  to  hold  longer  than  sixty  days  was  attempting 
to  exercise  a  power  not  conferred.  Mandatory  language  may 
be,  and  is  often  held  to  be,  directory;  directory  language  sel- 
dom is,  and  rarely  is  held  to  be,  mandatory.  The  one  is  used 
generally  in  a  permissive  sense;  the  other,  in  a  prohibitive 
or  negative  sense.  **Thou  mayst  be  saved"  is  permissive; 
**Thou  shait  not  kill*'  is  prohibitive.  The  one  imports  dis- 
cretion, the  other  does  not.  Mandatory  language  is  generally 
that  which  superiors  employ  in  addressing  inferiors.  It  ia 
generally  used  where  the  party  using  it  has  the  power  to  con- 
trol the  action  of  the  party  to  whom  it  is  addressed.  Hence 
the  intention  of  the  party  using  the  language  should  control 
the  construction  put  upon  it,  unless  the  language  employed  is 
so  absurd  or  dubious  in  meaning  as  to  render  such  intention 
absolutely  uncertain  and  indefinite.  It  is  the  language  of  the 
parent  to  the  child,  of  the  teacher  to  the  pupil,  of  the  master 
to  the  servant,  the  principal  to  the  agent.  Now,  Congress  is 
the  principal  or  master — the  superior ;  the  legislative  assembly 
is  the  agent  or  servant — the  inferior.  It  is  for  the  principal 
or  master — the  superior — not  only  to  direct,  but  to  command ; 
and  it  is  for  the  agent  or  servant — the  inferior — ^not  only  to 
follow,  but  to  obey.  Wherever  Congress  has  intended  to  give 
this  agent — this  inferior — a  discretion  in  action,  its  language 
is  so  clearly  directory  as  not  to  admit  of  doubt.  This,  how- 
ever, has  rarely  happened,  and  but  few  instances  can  be 
found,  for  now  we  assert  that,  with  almost  unbroken  uni- 
formity, wherever  Congress,  in  legislating  for  the  territories, 
has  spoken  with  reference  to  the  various  powers,  duties,  ses- 
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Bions,  etc.,  of  the  territorial  legislatures,  it  has  used  the  word 
** shall"  in  not  simply  a  directory,  but  in  a  mandatory,  sense. 
Let  us  see:  Section  1842  of  the  Revised  Statutes  of  the  Uni- 
ted States  says:  ** Every  bill  which  has  passed  the  legislative 
assembly  of  any  territory  shall,  before  it  becomes  a  law,  be 
presented  to  the  governor,"  etc.  Is  this  not  plainly  manda- 
tory ?  Would  any  one  pretend  that,  if  the  legislative  assembly 
were  to  attempt  to  pass  a  law  without  presenting  it  to  the 
governor,  it  would  be  worth  the  paper  upon  which  it  was 
written!  Again,  section  1846  of  said  statutes  in  its  first  sen- 
tence says:  **The  legislative  power  in  each  territory  shall  be 
vested  in  the  governor  and  the  legislative  assembly."  Can 
there  be  any  discretion  heret  May  the  legislative  power 
exist  elsewhere!  Further,  we  read  in  the  same  section:  **The 
legislative  assembly  shall  consist  of  a  council  and  house  of 
representatives.  The  members  of  both  branches  of  the  legis- 
lative assembly  shall  have  the  qualifications  of  voters  as  herein 
prescribed.  They  shall  be  chosen  for  the  term  of  two  years, 
and  the  sessions  of  the  respective  legislative  assemblies  shall 
be  biennial.  Each  legislative  assembly  shall  fix  by  law  the  day 
of  the  commencement  of  its  regular  sessions.  The  members 
of  the  council  and  of  the  house  of  representatives  shall  reside 
in  the  district  or  county  for  which  they  are  respectively 
elected."  Here  we  have  the  use  of  the  word  ** shall"  recur- 
ring seven  different  times  in  this  one  section ;  and  all  referring 
directly  to  the  qualifications,  powers,  duties,  sessions,  etc.,  of 
the  members  of  the  territorial  legislative  assemblies;  and  is 
there  any  possible  room  for  the  faintest  doubt  that,  in  each 
instance,  the  word  is  used  in  its  absolute,  mandatory  sense  t 
It  is  not  that  the  assembly  may  consist  of  a  council  and  a 
house,  but  it  shall  so  consist;  not  that  the  members  of  both 
branches  may  have  the  qualifications  of  voters,  etc.,  but  they 
shall  have  such  qualifications ;  not  that  they  may  be  chosen  for 
two  years,  but  they  shall  be;  not  that  the  sessions  may  be 
biennial,  but  that  they  shall  be;  not  that  each  legislative 
assembly  may  fix  by  law  the  day  of  the  commencement  of  its 
regular  sessions,  but  it  shall  fix  the  day;  not  that  the  mem- 
bers may  reside  in  their  respective  districts  or  counties,  but 
they  shall  reside  therein.  Again,  the  latter  part  of  sec- 
tion 1886  of  the  Revised  Statutes  of  the  United  States  reads : 
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**No  session  of  the  legislature  of  a  territory  shall  be  held  until 
the  appropriation  for  its  expenses  has  been  made."  Does  this 
mean  that  such  session  may  be  held,  whether  the  appropria- 
tion be  made  or  not!  On  the  other  hand,  is  not  the  inference 
irresistible  that,  unless  such  appropriation  were  first  made, 
such  session  would  be  void  ?  In  other  words,  is  not  the  appro- 
priation a  condition  precedent  to  the  legal  existence  of  the 
session?  And  still  again,  section  1888  of  said  statutes  reads: 
**No  legislative  assembly  of  a  territory  shall,  in  any  instance, 
or  under  any  pretext,  exceed  the  amount  appropriated  by 
Congress  for  its  annual  expenses/'  Here,  again.  Congress 
has  clearly  indicated  its  purpose  to  be  to  limit  the  sessions  of 
the  legislative  assemblies  to  a  definite  period  of  sixty  days' 
duration ;  for  appropriations  are  made  upon  a  basis  of  sixty 
days ;  and  we  know  of  no  instance  where  the  per  diem  of  mem- 
bers, or  expenses  incurred  for  longer  periods  than  sixty  days, 
have  been  paid.  This  section,  then,  sheds  light  upon  the  mean- 
ing of  Congress,  when  it  employed  the  language,  ''shall  be 
limited  to  sixty  days'  duration,"  and  we  think  it,  and  other 
instances  referred  to,  clearly  indicates  the  legislative  intent; 
that  Congress  said  just  what  it  meant,  and  meant  jufit  what 
it  said,  when  it  declared,  in  plain,  unambiguous  language^ 
that  the  sessions  of  the  legislative  assemblies  of  the  several 
territories  of  the  United  States  shall  be  limited  to  sixty  days' 
duration. 

If  it  had  been  the  intention  of  Congress  to  rest  any  dis- 
cretion; if  its  purpose  had  been  that  the  session  might  be 
indefinite  in  duration,  but  that  Congress  would  only  pay  for 
isixty  days  of  it, — ^would  not  the  language  of  the  statute  have 
been  something  like  this:  **The  sessions  of  the  territorial 
legislative  assemblies  may  continue  longer,  but  in  no  event 
will  the  United  States  pay  the  expenses  thereof  for  more 
than  sixty  days!"  And  is  it  not  in  a  measure  a  reflection  upon 
the  wisdom  and  intelligence  of  the  federal  law-makers  to 
impute  a  doubt  to  the  meaning  of  the  simple,  but  significant, 
language  they  employed!  Congress  was  passing  a  funda- 
mental law  for  the  guidance  of  one  of  the  three  co-ordinate 
branches  of  youthful  governments,  whose  people,  being  of  the 
frontier  in  a  large  measure,  were  not  supposed  to  be  so  criti- 
cal in  their  civilization  and  learning  as  in  the  older  common- 
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ities.  Is  it  reasonable  to  suppose  that  Congress,  in  passing 
this  fundamental  law,  which  in  its  operation  was  to  so  serious- 
ly affect  the  people  in  these  frontier  governments,  would  use 
language  of  intricate,  doubtful,  ambiguous,  or  double  mean- 
ing 7  Rather,  is  it  not  most  reasonable  to  suppose  that  Con- 
gress intended  to  use  language  of  the  simplest,  most  certain, 
and  unequivocal  meaning?  And  is  this  not  exactly  what  Con- 
gress has  done?  Is  there  any  possible  room  for  construction* 
in  determining  the  true  meaning  of  the  phrase,  ''Shall  be 
limited  to  sixty  days'  duration?"  Is  it  not,  therefore,  clear 
and  certain,  beyond  reasonable  doubt,  that  Congress  intended 
to  use  the  above  language,  not  simply  in  a  directory,  but  in  a 
mandatory,  sense?  It  will  be  observed  that  there  are  two 
words  in  this  phrase  which  are  controlling,  and  which  make 
its  meaning  absolute, — ^viz.,  the  words  ** limited"  and  ** dura- 
tion.". The  word  ** limited"  means  narrow,  restricted.  It  is 
synonymous  with  the  word  ** circumscribe";  and  that  word 
means  to  inclose  within  a  certain  limit;  to  hem  in;  to  con- 
fine; to  bound;  to  limit;  to  restrict,  etc.  Mr.  Webster  defines 
the  word  *  *  duration ' '  to  mean  the  power  of  eiiduring ;  continu- 
ance in  time;  **the  portion  of  time  during  which  anything 
exists."  Adding  the  latter  definition  of  the  word  ''dura- 
tion" to  the  phrase,  it  then  would  read:  ** Shall  be  limited  to 
an  existence  of  sixty  days."  Is  it  not  evident  that  the  great 
primal  purpose  of  Congress  was  to  control  within  fixed,  defin- 
ite limits  the  sphere  of  legislative  action  in  these  territories? 
And  that  when  the  session  began  it  should  continue  to  exist, 
to  endure,  for  only  sixty  days  from  the  day  of  beginning?  Is 
there  any  room  for  construction  here?  Or,  rather,  can  there 
be  but  one  true  construction?  Is  the  true  meaning  of  this 
section  at  all  doubtful?  Does  it  not  necessarily  mean  that, 
whatever  the  time  fixed  by  the  legislative  assembly  for  the 
session  to  begin,  it  could  not  continue  to  exist,  as  a  legal  or- 
ganized body,  longer  than  sixty  days  from  said  beginning? 
Sixty  days  of  lawful  session;  sixty  days  of  legal,  organized 
existence,  that  is  all.  It  means  sixty  days,  counting  one  after 
another,  including  Sundays,  holidays,  and  any  days  of  tem- 
porary adjournment.  If  Congress  had  meant  to  exclude  these 
days  from  the  limit  of  sixty  days'  duration,  it  would  have 
said  so.    How  plain  the  language;  how  simple,  how  certain 
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the  meaning.  Although  adjournments  are  had,  the  sessions 
go  on.  This  is  fundamental.  Mr.  Blaekstone  says:  **An  ad- 
journment is  no  more  than  a  continuance  of  the  session  from 
one  day  to  another,  as  the  word  itself  signifies.''  1  Black- 
stone's  Commentaries,  186.  If  Sundays,  days  of  temporary 
adjournment,  etc.,  were  not  to  be  counted  as  days  of  the  sea- 
.  sion,  then  for  those  days  the  session  would  not  endure.  Is  it 
not  plain  that,  if  Sundays,  holidays,  and  all  other  days  of 
temporary  adjournment  are  not  to  be  counted  as  parts  of  the 
session,  the  legislature  would  not  be  in  session  during  such 
days,  and  that  it  would  necessarily  have  to  possess  the  power 
to  hold  any  number  of  distinct  sessions?  But  Congress  has 
only  conferred  power  to  hold  one  session,  of  sixty  days'  dura- 
tion. How,  then,  can'  it  hold  more  than  one  session?  Again, 
to  state  it  a  little  differently,  if  Sundays,  days  of  interme- 
diate adjournment,  etc.,  are  not  included  as  parts  and  parcels 
of  the  session,  the  time  measured  by  these  days  being  no  part 
of  such  session,  the  session  necessarily  ceases  for  that  time; 
but  the  only  and  true  meaning  of  the  language  used  by  Con- 
gress is  that,  when  the  session  begins,  it  endures,  continues  to 
exist,  for  sixty  days  only  from  said  beginning.  So  that  it  is 
simply  impossible  that  there  could  be  but  one  regular,  legal 
session  of  the  territorial  legislative  assembly ;  and  it  is  just  as 
impossible  that  that  session  could  legally  exist,  endure,  for  a 
period  longer  than  sixty  days  from  its  beginning. 

Another,  and  we  think  a  potent,  reason  why  Congress  in- 
tended by  the  language  used  to  limit  the  duration  of  the  ses- 
sion of  the  legislative  assembly  to  sixty  days  from  its 
beginning  is,  that  the  history  of  the  times,  at  and  recently 
before  the  passage  of  the  act,  was  rife  with  complaints  of 
extravagance  and  reckless  expenditure  in  more  than  one  of 
these  legislative  assemblies ;  so  that,  construing  this  statute  in 
the  light  of  surrounding  circumstances  and  contemporaneous 
history,  we  say  that  it  is  evident  that  the  purpose  of  Congress 
was  to  absolutely  control,  to  circumscribe,  to  hem  in,  to  re- 
strict within  fixed  definite  limits,  these  legislative  assemblies 
as  to  the  period  of  their  existence ;  and  to  fix  beyond  the  line 
of  cavil  or  discussion  the  fact  that  the  session  could  only  exist, 
endure,  for  sixty  days  from  its  beginning.  Hence  the  days 
of  its  possible  existence  were  with  unerring  certainty  num- 
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bere<L  By  the  volition  of  the  members  of  the  legislative  as- 
sembly its  session  might  die  before  the  expiration  of  the  full 
number  of  days;  but,  at  all  events,  it  could  not  live,  epdure, 
beyond  them.  The  measure  of  its  existence,  the  day,  the  hour, 
of  dissolution,  was  marked  upon  the  dial-plate  in  unmistak- 
able phrase.  Hence  we  say  again  that  Congress  not  only  used 
the  language  of  said  section  in  a  directory,  but  more  emphati- 
cally in  a  mandatory  sense.  To  us  the  language  used  imports 
no  possible  discretion  as  to  the  limitation  of  the  period  beyond 
which  the  session  cannot  exist.  It  has  but  one  true  meaning. 
It  means  the  actual  hours,  days,  weeks,  etc.,  elapsing — ^the^ 
one  after  the  other — from  the  time  of  the  beginning  of  the 
session  till  sixty  days,  of  twenty-four  hours  each,  have  passed. 
For  obvious  reasons,  the  time  of  beginning  was  immaterial; 
but,  for  equally  obvious  reasons,  the  time  of  ending  was  mate- 
rial. Congress  had  to  pay  the  bills  of  expense,  which  could 
not  be  affected  by  the  beginning  of  these  sessions,  but  would 
necessarily  be  seriously  affected  by  their  endings, — ^by  the 
periods  of  their  duration.  While,  therefore,  it  is  evident  that 
a  discretion  was  intended  as  to  the  time  of  their  beginning,  it 
is  equally  evident  that  none  was  intended  as  to  the  time  of 
their  ending.  The  limit  is  fixed,  definite,  and  certain.  They 
may  stop  this  side  of  the  limit.  They  cannot  go  beyond  it. 
It  is  not  pretended  that  the  legislative  assembly  had  any  in- 
herent power  to  convene,  call  itself  into  legal  session,  after 
dissolution;  and  yet,  as  we  have  already  seen,  if  this  be  not 
ao,  how  can  days  of  intermediate  adjournment  be  excluded 
from  the  session,  without  the  session  itself  becoming  necessarily 
dissolved!  And  therefore  the  assembly  would  necessarily  have 
to  possess  inherent  power  to  call  itself  back  into  legal  session. 
But  the  principle  is  quite  a  general  one  that  no  legislative 
bodies  have  this  inherent  power.  When  the  legislatures  of 
the  states  end  their  sessions,  they  can  only  reconvene  by 
authority  of  the  governor.  When  Congress  adjourns,  the 
President  alone  can  call  one  or  both  branches  of  it  back  into 
legal  session.  And  even  the  British  parliament  itself  has  no 
inherent  power  of  convention  after  dissolution;  the  Queen 
may  prorogue  it,  and  it  cannot  of  itself  reconvene.  So  that, 
as  the  supreme  court  of  Dakota  says  in  Treadway  v.  Schnau- 
her,  **The  territorial  legislature  is  a  creature  of  Congress. 
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Its  powers,  duties,  and  sessions  are  defined  and  limited  by  the 
act  organizing  the  territory,  and  the  amendments  thereto,  and 
it  derives  no  life  or  power  from  any  other  source.  It  is  au- 
thorized to  hold  a  biennial  session  of  not  to  exceed  forty 
(now  sixty)  days,  and  there  is  no  provision  ...  to  extend 
the  session  beyond  the  time  specified.''  See  1  Dak.  249.  The 
court  seem  to  rely  upon  the  decision  of  the  supreme  court  of 
Alabama  in  Moog  v.  Randolph.  See  77  Ala.  608.  But  it  must 
be  remembered  that  the  limitation  there  referred  to  was  upon 
the  sessions  of  a  state  legislature,  which  had  given  repeated 
legislative  constructions  to  the  limitation  contained  in  the 
constitution  of  Alabama,  all  to  the  effect  that  the  fifty  days' 
limitation  meant  fifty  legislative  working  days ;  and  that  the 
court  followed  that  construction — ^as  Mr.  Justice  Somerville, 
who  delivered  the  opinion  of  the  court,  said — ^because  of  the 
serious  consequences  that  would  ensue ;  the  court  holding  that 
it  would  be  reluctant  to  depart  from  such  construction  in 
doubtful  cases,  the  question  being  no  longer  res  iniegra. 

We  fully  agree  with  the  court,  in  the  case  at  bar,  that, 
where  laws  have  long  been  acquiesced  in, — ^where  substantial 
rights  have  grown  up  and  vested  under  them, — it  is  a  well- 
settled  policy  of  the  courts  not  to  disturb  them,  though  they 
may  not  have  been  legal  or  constitutional  originally.  This 
was,  as  we  have  just  seen,  the  true  reason  for  the  decision 
in  the  Alabama  case;  it  was  also  the  reason  for  the  Oregon 
decision.  But  this  doctrine  cannot  obtain  here.  The  acts  of 
the  fifteenth  legislative  assembly,  passed  after*  the  expiration 
of  the  sixty  consecutive  days  from  the  beginning  of  its  session, 
have  not  been  acquiesced  in.  The  validity  of  those  acts  has 
been  questioned  ever  since  their  passage.  The  contention  over 
them  has  superinduced  the  very  litigation  at  bar.  And  be- 
cause it  is  the  policy  of  the  courts  not  to  disturb  illegal  or 
doubtful  acts,  long  acquiesced  in,  for  the  reason  that  sub- 
stantial rights  have  vested,  and  evil  consequences  might  en- 
sue, does  it  follow  that  the  courts  ought  to  uphold  illegal  or 
doubtful  acts,  because  substantial  rights  might  vest  in  the 
future!  We  are  free  to  say  that  in  our  opinion  the  various 
laws,  passed  by  the  first  and  the  eleventh  legislative  assemblies 
of  this  territory,  after  the  expiration  of  sixty  consecutive  days 
from  their  beginning,  should  not  be  disturbed  simply  be- 
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cause  they  have  been  long  acquiesced  in.  But  should  that 
view  control  the  action  of  the  court  in  the  case  at  bar!  If  it 
should,  then  the  courts  could  pass  upon  the  validity  of  no 
legislation,  because  evil  consequences  might  follow  in  futuro. 
The  court  is  not  called  upon  to  give  a  construction  retroactive 
in  its  effects,  but  to  say  whether  or  not  we  will  truly  decide  a 
living  vital  issue.  Nor  will  it  do  to  say  there  has  been  a  uni- 
form legislative  construction  on  this  subject  by  our  legislative 
assemblies.  If  the  first  and  eleventh  legislative  assemblies  of 
this  territory  construed  the  limitation  to  be  sixty  legislative; 
working-days,  presumably  the  other  thirteen  legislative  as- 
semblies of  the  territory  construed  it  to  mean  sixty  consecu- 
tive days;  for  we  must  infer  that,  if  any  of  the  remaining 
thirteen  legislative  assemblies  had  construed  the  limitation  to 
be  sixty  legislative  working  days,  this  resource  would  have 
been  drawn  upon  to  strengthen  the  position  taken.  At  all 
events,  it  is  absolutely  certain  that  a  number  of  those  assem- 
blies did  construe  the  limitation  to  be  sixty  consecutive  days. 
And  therefore  the  territorial  legislative  construction  put  upon 
the  limitation  lends  neither  force  to  the  argument,  nor 
strength  to  the  position. 

For  the  first  time  the  supreme  court  of  this  territory  is 
called  upon  to  put  its  construction  upon  the  purview  of  that 
limitation.  That  construction  should  be  according  to  the  true 
tenor  and  effect  of  the  statute,  unaffected  by  past  illegal  acts, 
acquiesced  in,  or  rights  to  be  hereafter  affected  under  them. 
This  is  plainly  so,  for  all  legal  questions  and  rights,  arising 
under  the  acts  of  the  fifteenth  legislative  assembly,  passed 
after  the  expiration  of  the  sixty  consecutive  days,  are  still 
res  integra.  But,  even  to  the  modified  extent  to  which  the 
Alabama  case  goes,  it  seems  to  stand  alone.  Every  other 
state  legislature,  so  far  as  we  have  been  able  to  learn,  whose 
sessions  have  been,  or  are,  limited  by  their  constitutions  to  a 
certain  number  of  days,  seems  to  have  entertained  no  doubt 
that  the  limitation  meant  consecutive  days.  The  constitution 
of  Missouri  (art.  4,  sec.  16)  provides  that  **the  members  of 
the  general  assembly  shall  severally  receive  from  the  public 
treasury  such  compensation  for  their  services,  as  may,  from 
time  to  time,  be  provided  by  law,  not  to  exceed  five  dollars  per 
day  for  the  first  seventy  days  of  each  session,  and  after  that 
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not  to  exceed  one  dollar  per  day  for  the  remainder  of  the 
session/'  etc.  This  constitution  was  adopted  in  1875,  and 
every  general  assembly  of  Missouri,  that  has  held  a  legisla- 
tive session  since,  has  construed  the  seventy  days'  limitation 
to  mean  seventy  consecutive  days  from  the  beginning  of  the 
session.  Section  17  of  article  5  of  the  constitution  of  the 
state  of  Arkansas,  adopted  in  1874,  provides  that  **the  regu- 
lar biennial  sessions  [of  the  general  assembly]  shall  not  exceed 
sixty  days  in  duration,  unless  by  a  vote  of  two  thirds  of  the 
members  elected  to  each  house  of  said  general  assembly,"  etc. 
It  will  be  observed  that  the  words  of  limitation  in  this  sec- 
tion are  very  similar  in  their  import  to  the  worda  of  limita- 
tion upon  the  session  of  the  territorial  legislative  assemblies, 
contained  in  section  1852  of  the  United  States  Revised  Stat- 
utes as  amended.  The  one  says,  **  shall  not  exceed  sixty  days 
in  duration,"  the  other  says,  "shall  be  limited  to  sixty  days' 
duration."  Every  general  assembly  of  Arkansas  that  has 
held  a  session  since  the  adoption  of  this  constitution,  has  con- 
strued this  limitation  to  mean  sixty  consecutive  days.  And  in 
Trammell  v.  Bradley,  37  Ark.  374,  the  supreme  court  of  that 
state  has  passed  directly  upon  the  meaning  of  this  limita- 
tion; and  they  use  this  emphatic  language:  *'The  regular 
biennial  session  of  the  legislature  had  begun  on  the  10th  of 
January,  1881.  During  the  session  by  concurrent  resolution, 
not  signed  by  the  governor,  the  session  *was  extended  and 
continued'  until  twelve  o'clock  m.  on  the  nineteenth  of  March, 
1881.  The  session,  if  not  properly  extended,  expired  on  the 
ninth  of  March,  and  the  act  having  been  passed  after  that 
period,  would  be  invalid."  To  say  that  the  words,  **shaD  not 
exceed  sixty  days  in  duration,"  are  mandatory,  and  mean 
sixty  consecutive  days,  including  Sundays,  holidays,  and  any 
days  of  intermediate  adjournment,  and  that  the  words  "shall 
be  limited  to  sixty  days'  duration,"  are  not  mandatory,  and 
mean  sixty  legislative,  working  days,  is  to  make  a  judicial 
distinction  without  a  judicial  difference.  And  it  must  be  fur- 
ther observed  that,  wherever  the  courts  of  last  resort  in  the 
territories  have  incidentally  passed  upon  this  question,  they 
have  indicated  their  view  to  be  that  the  limitation  was  in- 
tended to  be  sixty  or  other  number  of  consecutive  days ;  i.  e. 
that  when  the  session  begins  every  day  must  be  counted  as  a 
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part  of  the  session,  till  the  sixty  or  other  number  of  days 
elapse.  See  People  v.  Clayton,  5  Utah,  598,  18  Pac.  628; 
Territory  v.  Scott,  3  Dak.  357,  20  N.  W.  401;  Stevenson  v. 
Moody,  2  Idaho,  260,  12  Pac.  902;  Treadway  v.  Schnauber, 

1  Dak.  249,  46  N.  W.  464.  See,  also.  State  v.  Arrington,  18 
Nev.  412,  4  Pac.  735;  National  Bank  v.  County  of  Yankton, 

2  Dak.  365,  101  U.  S.  129;  and  Bank  v.  State  of  Iowa,  12 
How.  1. 

But  if  the  question  were  doubtful,  if  the  courts  had  ex- 
pressed or  intimated  views  that  are  conflicting,  we  should  un- 
hesitatingly hold  that  the  opinions  of  the  attorney-general  of 
the  United  States,  delivered  on  the  sixteenth  days  of  March 
and  July  last,  have  put  the  question  beyond  the  line  of  dis- 
cussion. This  is  the  great  law  ofScer  of  the  government.  In 
passing  upon  federal  statutes,  his  opinions,  next  to  the  posi- 
tive judicial  determination  by  the  great  tribunal  of  final  re- 
sort (the  supreme  court  of  the  United  States),  are  entitled 
to  the  highest  consideration,  and  should  have  the  binding  force 
of  exalted  authority.  In  an  ofiBcial  opinion  rendered  to  the 
honorable  the  secretary  of  the  interior,  on  the  sixteenth  day 
of  July  last,  the  Honorable  W.  H.  H.  Miller,  attorney-general 
of  the  United  States,  referring  to  letters  of  the  governor  and 
secretary  of  Arizona,  bearing  dates  of  June  2d  and  26th, 
respectively,  said:  **I  am  unable  to  find  in  either  any  ques- 
tion of  law  which  is  not  covered  by  the  opinions  of  this  de- 
partment rendered  to  you  under  dates  of  March  16,  May 
29,  and  June  19,  1889.  The  first  of  these  opinions  was  to  the 
effect  that,  under  the  act  of  Congress,  whicb  is  the  organic 
law  of  the  territory,  the  session  of  the  legislature  of  Arizona 
is  limited  to  sixty  consecutive  days.  The  corollary  to  this 
conclusion  seems  clear,  that  any  attempted  legislation  after 
that  time  would  be  nugatory."  This  language  was  uttered 
subsequently  to  the  reception  by  the  attorney-general  of  the 
** memorandum"  of  the  assistant  attorney-general,  Shields, 
filed  with  the  argument  of  the  learned  counsel  for  the  plaintiff 
herein.  This  is  apparent  from  the  face  of  each.  It  must 
therefore  be  regarded  as  a  reassertion  and  indorsement  of  the 
views  expressed  by  the  attorney-general  in  his  opinion  cf 
March  16,  1889,  on  the  same  subject;  and  as  already  indi- 
cated, we  regard  these  opinions  by  the  attorney-general  as 
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decisive  of  the  main  question  involved  in  the  case  at  bar. 
With  the  attorney-general,  we  hold  that  any  attempted  legis- 
lation, after  the  expiration  of  the  sixty  consecutive  days,  was 
nugatory.  The  fifteenth  legislative  assembly  of  this  territory, 
having  by  operation  of  the  law  of  its  being  been  dissolved  after 
the  twenty-first  day  of  March,  1889,  on  the  tenth  day  of  April, 
1889,  it  had  ceased  to  have  a  legal,  organized  existence,  and 
could  therefore  pass  no  valid  acts.  Hence  it  is  our  conclusion 
that  the  prayer  of  the  petition  should  be  denied. 


[GItU  No.  280.    FUed  April  18,  1890.] 
[24  Pae.  184.] 

THOMAS  D.  SATTERWHITE,  Plaintiff  and  Appellant, 
V.  WILLIAM  MELCZER  et  aL,  Defendants  and  Ap- 
pellees. 

1.  Banks  and  Bankinci — Checks — ^Refusal  to  Pat — 'No  Liabiutt  to 

Holder. — ^A  bank  is  not  liable  to  the  holder  of  a  check  drawn  bj 
a  general  depositor  for  its  refusal  to  pay  the  check,  thongh  it  has 
soficient  funds  of  ihe  drawer  to  pay  the  amount  called  for. 

2.  Executions — To  Whom  DraEOTED— Laws  1889,  Seo.  2,  p.  87,  Con- 

STBX7ED— Rev.  Stats.  Aeiz.  1887,  Par.  1895,  Bepealed— Rev.  Stats. 
Abiz.  1887,  Par.  512,  Cited. — Statute,  supra,  provides  that  an  exe- 
cution must  be  directed  to  the  sheriff  of  the  county  where  it  is 
served,  and  repeals  the  provision  of  the  Bevised  Statutes  of  Ari- 
zona of  1887,  supra,  which  permitted  its  direction  to  constables. 
The  "other  officer"  referred  to  in  the  act  of  1889  refers  to  the  pro- 
vision of  paragraph  512  of  the  Bevisod  Statutes  of  Arizona  of  1887, 
which  designates  other  officers  who  shall  perform  his  duties  in  case 
of  his  disqualification. 
Weight,  C.  J.,  dissenting. 

8.  Same—Levy— Upon  Monet— Acts  1889,  p.  89,  Seo.  9,  CLArsE  2, 
Cited. — Under  statute,  supra,  to  make  a  valid  levy  upon  monej 
the  officer  must  reduce  it  to  possession. 
Weight,  C.  J.,  dissenting. 

4.  Same — Same — ^Beturn — Binding  upon  Judgment  Gexditob. — Where 
an  officer  has  made  return  of  an  execution  stating  that  he  has 
levied  upon  money  in  the  hands  of  a  bank  belonging  to  the  judgment 
debtor,  Wise,  the  fact  that  such  bank  was  a  simple  debtor  to  Wise 
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and  that  he  had  no  specific  money  in  its  hands  as  bailee  cannot 
change  the  effect  of  the  levy  from  one  upon  money  to  one  upon 
a  debt. 
Wright,  C.  J.,  dissenting. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima, 
William  H.  Barnes,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Maxwell  &  Satterwhite,  for  Appellant, 

No  officer,  except  the  one  authorized  hy  statute,  can  make 
a  valid  levy.  The  execution  in  this  case  could  only  he  served 
and  levied  by  the  sheriff.  The  said  levy  was  attempted  to 
be  made  by  a  constable  and  was  void. 

It  is  true  that  the  writ  itself  was  directed  to  the  ''sheriff 
or  any  constable,"  but  there  was  no  statutory  authority  for 
the  issuance  of  the  writ.  The  Revised  Statutes  of  1887  (par. 
1895)  authorized  the  writ  to  be  directed  to  a  constable.  But 
the  execution  was  issued  under  the  act  of  the  last  legislative 
assembly.  (See  Acts  of  1889,  p.  37.)  Section  2  of  that  act 
provides  that  the  clerk  shall  direct  the  execution  to  the  sheriff, 
lliat  section,  supplemented  by  sections  7,  22,  and  24  of  the 
same  act,  shows  conclusively  not  only  that  the  law  was 
changed,  but  that  it  was  intentionally  changed,  so  that  the 
service  of  an  execution  issued  by  the  clerk  was  restricted  to 
the  sheriff.  Hence  any  act  of  the  constable  in  the  attempted 
levy  of  said  execution  was  necessarily  void.  The  execution 
might  as  well  have  been  directed  to  any  other  officer,  or  to  a 
private  individual. 

If  anything  was  levied  on  under  this  execution,  as  claimed 
by  respondent,  it  would  come  within  the  general  designa- 
tion of  personal  property.  No  levy  of  an  execution  can  be 
made  upon  personal  property  without  taking  actual  pos- 
session of  it.  This  is  settled  by  our  statute,  and  by  the  de- 
cisions of  all  the  states.  Session  Laws  of  1889,  p.  30,  sec.  9; 
Borer  on  Judicial  Sales,  sec.  1002,  p.  329;  6  Wait's  Actions 
and  Defenses,  752;  Carey  v.  Bright,  58  Pa.  St.  84;  Westerveli 
V.  Pickney,  14  Wend.  123,  28  Am.  Dec.  516 ;  Levi  v.  Shockley, 
29  Ga.  710;  Duncan's  Appeal,  37  Pa.  St.  500;  Brovm  v.  Lane, 
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19  Tex.  203,  Leach  v.  Pine,  41  HI.  66,  89  Am.  Dec.  375;  Beek- 
man  v.  Lansing,  3  Wend.  446,  20  Am.  Dec.  707;  Logsdon  v. 
Spivey,  54  111.  104;  Osborn  v.  Cloud,  23  Iowa,  108,  109,  92 
Am.  Dec.  413. 

A  general  deposit  of  money  in  a  bank  is  not  subject  to 
levy,  because  the  depositor  has  no  title  to  any  specific  pieces 
of  money,  but  only  a  right  to  have  an  equal  amount  of  money 
returned  to  him.  6  Wait's  Actions  and  Defenses,  752;  Scott 
V.  Smith,  2  Kan.  438;  Carroll  v.  Cone,  40  Barb.  220;  Freeman 
on  Executions,  sec.  Ill,  p.  197 ;  McMiUan  v.  Richards,  9  Cal. 
366,  369,  418,  70  Am.  Dec.  655,  and  note;  Doyle  v.  Sleeper, 
1  Dana,  531. 

The  right  to  seize  and  sell  property  on  execution  is  co- 
extensive only  with  the  power  to  take  and  deliver  possession. 
Campbell  v.  Leonard,  11  Iowa,  495 ;  Osborn  v.  Claud,  23  Iowa, 
109,  92  Am.  Dec.  413. 

The  ofiScer  must  have  the  goods  or  property  in  his  view 
and  power.  He  should  enter  the  store  and  take  actual  pos- 
session. He  must  assert  his  title  to  the  property  under  exe- 
cution, and  his  acts  must  be  such  that  except  for  the  protection 
of  the  execution  he  would  be  a  trespasser.  6  Wait's  Actions 
and  Defenses,  756,  757;  Beekman  v.  Lansing,  3  Wend.  446,  20 
Am.  Dec.  707;  Green  v.  Burke,  23  Wend.  490;  Westervelt  v. 
Pickney,  14  Wend.  123,  28  Am.  Dec.  516;  Connah  v.  Hale, 
23  Wend.  462. 

In  all  cases  there  must  be  something  more  than  a  mere 
pen-and-ink  levy.  It  is  not  sufficient  that  the  officer  make  an 
inventory  of  the  property  and  indorse  the  levy  upon  the  writ. 
He  must  go  where  the  property  is.  He  must  be  where  he  can 
exercise  control  over  it.  He  must  do  some  act  by  reason  of 
which  he  could  be  successfully  prosecuted  as  a  trespasser  if 
it  were  not  for  the  protection  afforded  by  the  writ.  Freeman 
on  Executions,  sec.  260,  p.  413;  Ooode  v.  Longmire,  35  Ala, 
668,  76  Am.  Dec.  309;  Westervelt  v.  Pickney,  14  Wend.  123, 
28  Am.  Dec.  516;  Minor  v.  Herriford,  25  111.  344;  Beekman 
V.  Lansing,  3  Wend.  450,  20  Am.  Dec.  707 ;  Davidson  v.  WaU 
dron,  31  111.  120,  83  Am.  Dec.  206;  Bryan  v.  Bridges,  6  Tex. 
141;  Logsdon  v.  Spivey,  54  111.  104;  Smith  v.  NUes,  20  Vt. 
320,  49  Am.  Dec.  782;  Allen  v.  McCalla,  25  Iowa,  464,  96  Am. 
Dec.  56;  Sheffield  v.  Key,  14  Ga.  528;  Crawford  v.  Newell, 
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23  Iowa,  453;  Levy  v.  Shockley,  29  6a.  710;  Newman  v. 
Hook,  37  Mo.  207,  90  Am.  Dec.  378 ;  Gates  v.  Flint,  39  Miss. 
408 ;  Watts  v.  Cleveland,  3  E.  D.  Smith,  553 ;  Douglas  v.  Orr, 
58  Mo.  573. 

To  avoid  the  conclusion  from  the  foregoing  authorities,  the 
appellant  seeks  to  maintain  that  it  was  the  debt  due  to  Morgan 
R.  Wise  from  said  bank  which  the  constable  levied  upon,  and 
not  the  money  which  he  had  on  deposit.  The  oflScer  says  in 
his  return  that  he  levied  on  money — $1,233.91.  This  con- 
cludes the  appellees  from  claiming  that  anything  else  was 
levied  on.  As  to  the  party  who  procured  the  levy,  the  return 
of  the  officer  is  an  absolute  verity.  Freeman  on  Execution, 
364;  Hallowell  v.  Page,  24  Mo.  590;  Allen  v.  Martin,  10  Wend. 
300,  25  Am.  Dec.  564;  Bank  v.  Domigan,  10  Ohio,  220; 
Paxson's  Appeal,  49  Pa.  St.  195;  Brown  v.  Kennedy,  15 
WaU.  597. 

As  long  as  the  return  remains  in  force,  it  is  conclusive, 
either  of  its  validity  or  invalidity.  Freeman  on  Executions, 
387,  p.  653;  WUlington  v.  Gale,  13  Mass.  483;  WiUiams  v. 
Amory,  14  Mass.  28,  29. 

The  return  cannot  be  supplemented  or  added  to  by  parol 
evidence.    Freeman  on  Executions,  365,  p.  603. 

The  statutes  of  the  territory  provide  for  a  levy  on  a  debt  by 
a  garnishment  proceeding,  and  in  no  other  way. 

The  question  as  to  whether  or  not  the  payee  of  a  check  can 
maintain  an  action  on  the  check  against  the  bank  before  the 
bank  has  accepted  the  check,  does  not  arise  in  the  case.  The 
only  person  who  could  raise  the  question  is  the  bank,  and  it 
has  not  done  so. 

Frank  Hereford,  for  Appellees. 

KIBBEY,  J.— On  the  24th  of  March,  1889,  the  appellees 
were  copartners  in  the  banking  business  at  Nogales,  Arizona, 
and  had  on  general  deposit,  in  the  ordinary  course  of  their 
business,  $1,233.91,  the  money  of  one  Morgan  R.  Wise.  On 
that  day,  James  Speedy,  a  constable  of  district  No.  18  of 
Pima  County,  had  in  his  hands  an  execution  issued  on  a  judg- 
ment rendered  in  the  district  court  of  Pima  County,  in  favor 
of  J.  C.  Waterman,  against  F.  M.  Vernon,  S.  B.  Wi^e,  and 
Morgan  R.  Wise,  for  $506,  upon  which  there  was  due  that 
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amount,  and  accrued  interest  and  costs.  On  the  25th  of  March 
the  constable,  as  he  testifies,  levied  upon  $1,233.91  belonging 
to  Morgan  B.  Wise,  the  same  being  held  under  an  injunction 
issued  out  of  the  district  court  for  Pima  County ;  also  notify- 
ing Melczer  &  Co.  that,  if  that  injunction  was  dissolved,  that 
execution  would  hold  good.  This  the  constable  says,  in  re- 
sponse to  a  question  asked  him  to  detail  all  the  circumstances 
of  the  service  of  the  execution,  was  all  he  did.  The  officer  did 
not  take  possession  of  the  money.  The  constable  indorsed 
upon  the  execution  hia  return,  which  is  as  follows:  ''I  hereby 
certify  that  I  received  the  within  execution  on  the  twenty- 
fourth  day  of  March,  1889,  and  served  the  same  on  the  twenty- 
fifth  day  of  March,  1889,  by  levying  upon  $1,233.91  in  the 
hands  of  William  Melczer  &  Co.,  at  Nogales,  Pima  County, 
A.  T.,  belonging  to  the  within-named  defendant,  Morgan 
Wise;  the  above  being  amount  under  attachment  and  suit 
pending  in  district  court,  Pima  County,  A.  T.  [Signed] 
James  Speedy,  Constable,  Precinct  No.  18."  The  execution 
was  dated  20th  March,  1889,  and  was  returnable  within  ninety 
days.  Nothing  more  was  done  under  the  writ.  On  the  seventh 
day  of  June,  1889,  Morgan  R.  Wise  signed  and  gave  to  the 
appellant  a  check  upon  appellees  for  $642.  On  the  24th  of 
June,  1889,  the  check  was  presented  to  appellees  for  pay- 
ment, which  was  refused  because  of  the  levy,  if  levy  it  was, 
of  the  Waterman  execution.  Wise  had  at  that  time  a  credit 
of  $642  with  Melczer  &  Co.  On  the  26th  of  June,  1889,  ap- 
pellant began  suit  against  appellees  for  $642.  There  was  a 
trial  by  the  court,  and  finding  and  judgment  for  the  appellees. 
This  case  presents  some  anomalous  features.  The  com- 
plaint alleges  that  on  the  24th  of  June,  1889,  the  appellees 
were  indebted  to  appellants  in  the  sum  of  $642.50 ;  that  on  said 
day  said  sum  of  money  was  on  deposit  in  appellees'  bank; 
eubject  to  appellant's  order,  and  was  due  the  appellant,  and 
unpaid;  and  that  appellant  on  said  day  drew  on  appellees, 
and  payment  was  refused.  The  complaint  is  insufficient  to 
constitute  a  cause  of  action,  upon  the  theory  of  plaintiff. 
The  only  legal  inference  to  be  drawn  from  it  is  that  appel- 
lant had  deposited  $642.50  with  appellees,  and  that  appel- 
lees refused  to  honor  his  check  for  that  sum.  But  the  facts 
disclosed  upon  the  trial,  and  before  stated,  negative  any  such 
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inference.  The  trial  proceeded  upon  the  theory,  without 
question,  that  appellant,  as  holder  of  a  check  drawn  by  Mor- 
gan R.  Wise  for  $642.50  upon  appellees,  had  a  cause  of 
action  against  appellees  for  their  failure  to  pay  the  cheek 
upon  presentation.  It  is  not  pretended  that  appellees  ac- 
cepted the  check,  or  did  any  act  equivalent  to  an  acceptance. 
A  bank  is  not  liable  to  the  holder  of  a  check  drawn  by  a 
general  depositor  for  its  refusal  to  pay  the  check,  though  the 
bank  has  sufficient  funds  of  the  drawer  to  pay  the  amount 
called  for.  Bank  v.  MUlard,  10  Wall.  152;  Bank  v.  Whitman, 
94  U.  S.  343;  Mtna  Nat.  Bank  v.  Fourth  Nat.  Bank.  46 
N.  T.  82,  7  Am.  Rep.  314,  and  numerous  other  cases.  And 
especially  would  the  bank  be  not  liable  for  its  refusal  to  pay 
the  check  under  circumstances  such  as  those  that  existed  in 
this  case,  where  it  must  determine  between  the  rights  of  rival 
claimants.  It  is  unnecessary  for  us  to  proceed  further  to  con- 
sider the  question  raised  and  discussed  by  counsel  in  their 
briefs.  Two  points,  however,  we  will  notice,  as  they  may 
again  arise  in  subsequent  proceedings.  Appellant  contends 
that  the  levy  of  the  execution  was  insufficient — 1.  Because  it 
was  addressed  to,  and  served  by,  an  officer  unauthorized 
thereto  by  law;  and  2.  That  the  money  levied  upon  by  the 
officer  was  not  reduced  to  possession  by  him. 

Section  2  of  the  Acts  of  1889  (p.  37)  prescribes  specifi- 
cally that  the  execution  must  be  directed  to  the  sheriflf  of  the 
county  where  it  is  to  be  served.  This  repeals  the  provision 
in  paragraph  1895  of  the  Revised  Statutes  of  1887  that  the 
execution  might  be  directed  to  the  sheriflf  or  any  constable 
of  the  county.  Appellees  argue  that  the  mention  of  the 
* 'sheriff  or  other  officer*'  in  other  parts  of  the  act  of  1889 
evinces  the  intention  of  the  legislature  not  to  repeal  the  pro- 
vision in  the  Revised  Statutes  of  1887.  The  '* other  officer"  re- 
ferred to  in  the  act  of  1889,  we  think,  refers  to  the  provision  of 
section  512  of  the  Revised  Statutes  of  1887,  which  designates 
other  officers  who  shall  perform  the  duties  of  sheriflf  in  case 
of  his  disqualification  by  reason  of  interest.  The  attempted 
levy  was  insufficient.  The  money,  to  have  constituted  a  valid 
levy,  must  have  been  reduced  to  possession  by  the  officer. 
This  is  expressly  required  by  statute.  Clause  2,  sec.  9,  Acts 
1889,  p.  39.     Appellees  contend  that  the  acts  of  the  officer 
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constitute  a  levy  upon  a  debt  due  Morgan  R.  Wise.  We 
think  clearly  not.  The  fact  that  the  bank  was  a  simple  debtor 
of  Wise,  and  that  Wise  had  no  specific  money  in  the  hands  of 
the  bank  as  bailee,  cannot  now  operate  to  give  a  different 
effect  to  the  acts  of  the  officer.  It  simply  shows  that  the 
officer  was  mistaken  either  aa  to  the  facts,  or  in  the  matter  of 
his  duty. 

There  are  other  questions  presented,  but,  for  the  reason 
first  stated,  the  judgment  must  be  affirmed;  and  it  is  so  or- 
dered. 

Sloan,  J.,  concurs. 

WRIGHT,  C.  J.,  dissenting.— On  the  twentieth  day  of 
March,  1889,  J.  C.  Waterman,  obtained  from  the  clerk's  office 
of  the  district  court  of  Pima  County,  Arizona,  an  execution 
against  P.  M.  Vernon,  S.  B'  Wise,  and  Morgan  R.  Wise,  mem- 
bers of  the  firm  of  Vernon,  Wise  &  Co.  Said  execution  was 
directed  to  the  sheriff  or  any  constable  of  said  county.  Sub- 
sequently, and  on  the  twenty-fifth  day  of  March,  one  James 
Speedy,  a  constable,  made  a  levy  of  said  execution,  and  made 
thereon  the  following  return:  ** Territory  of  Arizona,  County 
of  Pima — ss. :  I  hereby  certify  that  I  received  the  within  exe- 
cution on  the  24th  day  of  March,  1889,  and  served  the  same 
on  the  25th  day  of  March,  1889,  by  levying  on  $1,233.91  in 
the  hands  of  William  Melczer  &  Company,  at  Nogales,  Pima 
County,  A.  T.,  belonging  to  the  within-named  defendant,  Mor- 
gan Wise;  the  above  amount  being  under  attachment,  and 
suit  pending  in  district  court,  Pima  County,  A.  T.  James 
Speedy,  Constable,  Precinct  No.  18."  On  the  seventh  day  of 
June  following,  the  said  Morgan  R.  Wise  drew  a  check  in 
favor  of  the  appellant  on  Melczer  &  Co.,  for  the  sum  of  $642, 
which  was  presented  at  their  bank  in  Nogales  for  payment  on 
the  twenty-fourth  day  of  June,  1889.  Payment  tiiereof  was 
refused,  however,  by  the  appellees,  on  the  ground  that  the 
amount  due  Wise  in  their  bank  had  been  levied  upon  by  virtue 
of  Waterman's  execution.  Now,  it  is  not  disputed  that  James 
Speedy  was  a  constable  in  Pima  County;  but  it  is  contended 
that,  as  such,  under  our  execution  law  of  1889,  he  could  not 
make  a  valid  levy  on  an  execution  issued  from  the  office  of 
the  clerk  of  the  district  court  of  that  county,  although  the 
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execution  was  issued  to  the  sheriff  or  any  constable  of  the 
county.  We  do  not  think  this  position  tenable.  True,  section 
2  of  the  Execution  Law  of  1889  does  provide  that  the  writ  of 
execution  shall  be  in  the  name  of  the  territory,  shall  be  sub- 
scribed by  the  clerk,  sealed  with  the  seal  of  the  court,  be  direct- 
ed to  the  sheriflP  of  the  county  where  it  is  to  be  served,  etc.  The 
learned  counsel  for  the  appellant  contend  that  this  was  clearly 
an  intentional  change  of  the  law ;  the  purpose  of  the  legisla- 
ture being  to  restrict  the  clerk  to  the  sheriff  only  in  issuing 
executions.  But  we  think  not.  The  whole  act  must  be  construed 
together,  and,  if  possible,  all  the  sections  thereof  be  made  to 
harmonize,  and  each  be  vital.  Now,  section  3  of  the  same  act 
provides  that  **the  execution  may  be  made  returnable,  at  any 
time  not  less  than  ten  nor  more  than  ninety  days  after  its 
receipt  by  the  sheriff  or  other  oflBcer  to  whom  directed,  to  the 
clerk  of  the  court  issuing  it.  When  the  execution  is  returned 
the  clerk  must  note  on  the  judgment  book  the  amount  made 
by  the  oflScer,''  etc.  Again,  section  12  of  said  act  provides 
that  **the  sheriff  or  other  of&cer  must  execute  the  writ  against 
the  property  of  the  judgment  debtor,*'  etc.  **The  judgment 
debtor  may  point  out  to  the  levying  oflBcer  such  property  as 
he  may  wish  to  be  levied  upon ;  and,  if  the  oflBcer  deems  the 
same  suflScient,"  etc.  If  the  legislature  had  intended  that  the 
sheriff  only  could  levy  an  execution  issued  by  the  clerk  of  a 
court  of  record,  would  they  have  used  the  phrase  **or  other 
oflBcer*' t  To  say  that  the  clerk  can  issue  his  execution  to  none 
but  the  sheriff  is  to  make  this  phrase  utterly  meaningless. 
Chapter  2  of  the  Revised  Statutes  of  1887  was  not  repealed 
by  the  Execution  Law  of  1889.  By  that  chapter,  constables  are 
empowered,  and  it  is  thereby  enjoined  upon  them  as  an  im- 
perative duty,  to  serve  and  return  all  process  in  their  counties 
directed  or  delivered  to  them  by  the  justice,  or  any  other  com- 
petent authority.  Ordinarily  the  sheriflP  occupies  about  the 
same  relation  to  the  courts  of  record  that  the  constable  does 
to  the  justice  of  the  peace  courts.  Ordinarily  the  clerk  would 
direct  his  execution  to  the  sheriff,  and  ordinarily  the  justice 
of  the  peace  would  issue  his  to  the  constable ;  but  it  does  not 
follow  that  the  one  might  not  also  be  directed  to  the  sheriff, 
and  the  other  also  to  the  constable,  as  well.  It  is  the  validity 
of  the  execution  that  lends  force  to  the  levy,  rather  than  the 
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manner  of  making  it.  These  statutes  are  held  to  be  mostly 
directory.  See  Blood  v.  Light,  38  Cal.  649;  Smith  v.  Randall, 
6  Cal.  50;  Webber  v.  Cox,  6  T.  B.  Mon.  110.  Of  course,  we  do 
not  mean  that  the  requirements  of  the  law  must  not  be  sub- 
stantially complied  with.  It  is  our  opinion,  however,  that 
there  was  statutory  authority  for  issuing  the  execution  to  the 
sheriff  or  constable,  and  that  the  constable  was  competent  to 
make  the  levy. 

In  the  next  place,  it  is  urged  by  the  appellant  that,  as  the 
ninety  days  had  expired  within  which  the  execution  had  to  be 
returned  under  the  statute  of  1889,  it  had  become  functus 
officio  before  appellant  presented  his  check  to  the  appellees' 
bank  for  payment,  and  that,  as  several  months  had  elapsed 
after  the  return  of  said  execution,  without  sale,  before  this 
cause  was  tried  below,  therefore,  if  there  had  ever  been  a 
valid  levy  on  any  property  upon  which  said  execution  could 
have  become  a  lien,  it  (the  lien)  would  have  expired  by 
operation  of  law  long  before  the  trial.  We  are  unable  to  con- 
cur in  this  view.  In  one  sense,  after  the  return-day  of  an 
execution,  it  does  become  functus  officio, — i.  e.  the  officer  could 
not  make  a  new  levy  under  that  writ,  but  otherwise  the  execu- 
tion still  has  virtue ;  and  though,  if  it  ever  had  been,  it  would 
then  cease  to  be  a  lien  upon  any  property  not  levied  on,  still, 
if  there  had  been  a  valid  levy  thereon,  on  property  subject  to 
execution,  does  not  the  lien  created  thereby  continue  vital  not- 
withstanding the  return-day  may  have  elapsed,  and  the  exe- 
cution have  been  returned  without  sale  t  And  is  it  not  true 
that  after  the  return-day  of  the  execution  the  officer  could 
proceed  to  enforce  the  levy  made  by  virtue  of  it,  by  making  a 
valid  sale  of  the  property  levied  on,  even  without  the  assist- 
ance of  a  venditioni  exponas?  From  its  frequency,  it  was 
once  supposed  that  this  writ  was  necessary  to  authorize  the 
officer  to  make  the  sale,  but  such  was  not  the  case.  Such  a 
writ  was  never  essential  to  empower  the  officer  to  make  the 
sale.  It  was,  and  may  now  sometimes  be,  requisite  to  compel 
him  to  do  so.  There  are  many  reasons  that  make  this  a  salu- 
tary rule.  Suppose  the  officer  receives  an  execution,'  and, 
though  he  uses  the  utmost  diligence,  he  is  unable  to  find 
property  subject  to  its  levy  until  five  days  before  the  return- 
day  thereof.    He  cannot  sell  without  giving  ten  days'  notice 
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of  sale.  He  would  therefore  be  compelled  to  return  his  exe- 
cution without  sale,  although  he  had  made  a  levy  when  the 
execution  was  vital.  Will  it  be  seriously  contended  that  he 
could  not  still  proceed,  and  make  a  valid  sale,  with  or  with- 
out a  venditioni  exponas? 

Mr.  Freeman,  in  his  work  on  Executions,  says:  ** Notwith- 
standing the  return  of  the  fieri  facias,  he  [the  oflScer]  could 
sell  the  property  levied  on  as  well  without  bb  with  a  venditioni 
exponas.  If  he  was  willing  to  proceed,  the  issue  of  this  writ 
was  a  clear  superfluity.''  Sec.  58.  And  further  the  same 
learned  author  says:  '*The  effect  of  a  sale  under  a  venditioni 
exponas  is  the  same  as  though  the  sale  had  been  made  under 
the  original  writ  before  the  return-day.  The  purchaser  can 
obtain  no  better  nor  greater  title  than  would  have  passed  un- 
der the  original  writ ;  but,  on  the  other  hand,  the  lien  of  the 
original  writ,  and  of  the  levy  thereunder,  continue  under  the 
venditioni  exponas,  and  confer  as  ample  a  title  as  could  have 
been  transferred  under  and  by  virtue  of  the  original  liens." 
Sec.  60.  **If  a  levy  be  made  under  an  execution,  the  officer 
thereby  obtains  a  special  property  in  the  goods  levied  upon. 
He  may  retain  possession,  and  make  a  sale  after  the  return- 
day  of  the  writ.''  At  common  law  a  fieri  facias  was  a  lien 
upon  the  personal  property  of  the  defendant  from  the  time  of 
its  teste.  This  rule  was  modified  by  statute  29  Car.  II.  c.  3. 
This  statute  made  the  execution  a  lien  from  the  time  it  was 
delivered  to  the  officer,  and  he  was  required  to  note  on  the 
writ  the  time  of  its  reception.  Our  statute  also  contains  this 
requirement;  but  perhaps  there  is  no  good  reason  therefor,  as, 
under  the  laws  of  this  territory,  an  execution  is  clearly  no 
lien  upon  the  personal  property  of  the  defendant  until  the 
time  of  the  levy  thereof.  Indeed,  it  seems  to  us  not  quite 
accurate  to  say  the  execution  is  ever  a  lien.  At  least,  it  seems 
more  logical  to  say  that  the  function  of  an  execution  that  has 
been  levied  upon  personal  property  is  to  attach  the  lien  of  the 
judgment,  upon  which  said  execution  is  based,  and  without 
which  it  would  have  no  virtue,  to  the  property  levied  on. 
Prom  the  perishable  and  transitory  nature  of  personal  prop- 
erty, and  other  conditions  attaching  to  it,  the  law  contemplates 
that  execution  sales  thereof  be  briefer  and  less  formal  than 
Buch  sales  of  real  estate;    but  there  are  many  things  that 
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operate  to  excuse  delay,  or  at  least  that  will  prevent  the  defeat 
of  the  levy.  Where  an  injunction  is  served  after  levy  and 
before  sale,  even  though  much  time  might  elapse  before  disso- 
lution of  the  injunction,  yet  when  dissolved  the  original  writ 
and  levy  would  hold,  and  defeat  any  intermediate  adverse 
levies;  or  where  a  party  asserting  an  adverse  right  to  the 
property  levied  on  commences  legal  proceedings  so  imme- 
diately after  the  lapse  of  the  return-day  of  the  writ  as  to  pre- 
clude a  sale,  and  in  this  manner  places  the  property  again 
in  custodia  legis.  In  the  case  at  bar  the  return-day  of  the 
writ  was  on  the  twenty-fourth  day  of  June,  and  the  appellant 
commenced  his  suit  on  the  26th  of  June ;  and  hence  we  do  not 
think  that  the  presentation  of  appellant's  check  at  the  bank 
of  appellees  the  day  after,  nor  the  commencement  of  the 
suit  two  days  after,  the  return-day  of  the  execution,  defeated 
the  lien  attaching  by  virtue  of  the  levy  thereon. 

But  the  most  earnest  contention  of  appellant's  learned  coun- 
sel is  that  the  levy  herein  was  invalid  because,  being  upon 
personal  property,  the  same  was  not  taken  possession  of  by  the 
oiBcer  levying.  This  was  generally  the  common-law  rule,  but 
there  are  many  exceptions  and  modifications  innovated  by 
statutes.  Perhaps  every  state  and  territory  in  the  Union  has 
statutory  provisions  modifyii:^  this  rule  to  a  greater  or  less 
extent.  Arizona  has  a  statute  of  this  kind ;  and  we  are  quite 
willing  to  admit,  after  a  careful  examination,  that  it  goes  to  the 
verge  of  extremity  in  authorizing  the  levy  and  sale  of  inter- 
ests in  personalty  not  in  possession.  Indeed,  we  think  it  goes 
further  than  any  statute  of  the  kind  of  which  we  have  any 
knowledge,  and  yet  we  are  not  prepared  to  say  it  is  not  a 
wholesome  and  effective  statute.  It  is  far-reaching,  and  leads 
into  some  unbeaten  tracks.  It  practically  does  away  with  the 
old  mode  of  garnishment  proceedings  after  judgment.  Coun- 
sel say  that  the  deposit  of  money  by  Wise  in  appellees'  bank 
made  them  simply  his  debtor,  and  that  the  only  way  the 
debt  thereby  created  could  be  reached  was  by  garnishment 
proceedings.  The  statute  of  1889  imports  quite  the  contrary. 
Section  3  of  that  statute  says:  ** Debts  and  credits,  choses  in 
action,  and  all  other  property,  both  real  and  personal,  or  any 
interests,  legal  or  equitable,  in  either  real  or  personal  prop- 
erty not  capable  of  manual  delivery,  may  be  levied  upon  and 
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sold  under  execution."  Subdivision  2  of  section  9  of  said 
statute  then  provides  that  a  levy  upon  the  interest  of  the 
defendant  in  personal  property  to  which  he  is  not  entitled 
to  the  possession  is  made  by  giving  notice  thereof  to  the  person 
entitled  to  the  possession,  etc  Then  section  18  provides  that 
**the  ofl&cer  making  sale  of  any  personal  property  not  capable 
of  manual  delivery  shall  execute  and  deliver  to  the  purchaser 
a  certificate  of  sale,  which  certificate  shall  convey  to  such  pur- 
chaser all  the  right  which  the  debtor  had  in  such  property 
on  the  day  the  execution  was  levied."  Why  is  this  not  prefer- 
able to  the  old  mode  of  garnishment  proceedings  after  judg- 
ment, in  reaching  a  debt  due  the  defendant!  It  is  certainly 
more  speedy,  direct,  and  less  expensive.  Besides,  it  has  a 
lien  more  effectual  and  immediate.  At  all  events,  it  is  the 
law  of  this  territory.  Again  counsel  say:  ** There  is  but  one 
way  that  a  debt  can  be  levied  upon  and  taken  for  the  satis- 
faction of  a  judgment,  and  that  is  by  garnishment  pro- 
ceedings." But  we  have  seen  that  our  statute  says  there  is 
another  way, — ^by  levying  an  execution  upon  the  debt,  selling 
it,  and  executing  to  the  purchaser  a  certificate  of  the  sale; 
and  the  statute  says  this  certificate  of  sale  conveys  to  the  pur- 
chaser all  the  interest  of  the  defendant  in  the  debt.  Suppose 
in  this  case  there  had  been  a  sale ;  that  A  had  been  the  pur- 
chaser, and  the  officer  had  delivered  to  him  the  certificate  of 
sale.  Would  not  said  certificate,  by  force  of  this  statute,  have 
subrogated  him  to  all  the  rights  and  interests  of  Wise  in  the 
debt  thus  levied  on  and  soldt  And  would  not  the  same  re- 
sults follow. if  the  sale  should  hereafter  be  madet 

But  there  is  another  mode  provided  by  statute  for  taking 
a  debt  in  satisfaction  of  a  judgment.  This  is  found  in  para- 
graph 1950  of  the  Revised  Statutes,  (Execution  Law  of  1887, 
section  70,)  which  is  not  in  conflict  with  the  law  of  1889;  and 
it  was  not,  therefore,  repealed  by  it.  That  paragraph  reads : 
^*  After  the  issuing  of  an  execution,  any  person  indebted  to 
the  judgment  debtor  may  pay  to  the  sheriff  the  amount  of  his 
debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the 
execution,  and  the  sheriff's  receipt  shall  be  a  sufficient  dis- 
charge for  the  amount  paid."  And  the  concluding  para- 
graphs of  that  statute  provide  still  another  mode  of  taking 
a  debt  in  satisfaction  of  a  judgment,  viz.,  where,  after  the 
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issuing  or  return  of  an  execution,  the  judge  is  satisfied  that 
any  person  is  indebted  to  the  judgment  debtor  in  an  amount 
exceeding  fifty  dollars,  he  (the  judge)  may  require  such 
person  to  answer  concerning  the  same,  and  then  may  order  the 
amount  found  due  the  judgment  debtor  to  be  applied  in  satis- 
faction of  the  judgment.  And  it  is  to  be  observed  that, 
after  the  return  of  the  execution  by  the  constable  in  the  case 
at  bar,  the  appellees  filed  their  answer  in  court,  admitting 
they  had  in  their  hands  six  hundred  and  forty-two  dollars  of 
money  belonging  to  Morgan  R.  Wise,  that  the  same  had  been 
levied  on  an  execution  against  Wise,  and  that  they  had  paid 
the  same  into  court,  and  asked  to  be  discharged,  etc. 

Something  has  been  said  about  the  return  of  the  con- 
stable on  the  execution  showing  that  it  was  money,  and  not 
a  debt,  that  was  levied  upon;  but  we  think  the  language  of 
that  return  makes  the  legal  inference  inevitable  that  it  was 
simply  a  debt  due  to  Wise  upon  which  the  oflScer  made  his 
levy.  He  levied  upon  a  debt  due  to  Wise  which  had  ac- 
crued by  virtue  of  a  deposit  made  by  him  in  appellees'  bank. 
That  deposit  created  a  debt,  and  nothing  more.  The  return 
says  the  constable  levied  upon  so  much  money  in  the  hands 
of  appellees  belonging  to  Morgan  R.  Wise.  The  return  may 
be  inartistic,  and  may  not  very  accurately  express  the  facta 
as  to  what  the  oflScer  did;  but  in  this  regard  the  return 
could  be  amended  at  any  time.  The  law  will  not  allow  a 
mere  defective  return,  made  by  an  officer  unskilled  in  tech- 
nical forms,  to  inure  to  the  disadvantage  of  a  plaintifi!  in 
an  execution.  We  think,  however,  the  return  is  in  substance 
sufficient,  its  import  being  apparent.  We  are  certain  the 
facts  are.    The  appellant  ought  not,  therefore,  to  complain. 

We  are  satisfied  that  substantial  justice  was  .done  in  this 
case.  True,  the  record  would  seem  to  indicate  that  Morgan 
R.  Wise  was  quite  heavily  indebted  to  appellant;  and  we 
infer  from  this  record  that  Mr.  Wise  possessed  the  virtue 
of  being  quite  liberal  in  the  allowance  and  payment  of 
attorney's  fees,  for  the  record  also  shows  that  appellant 
had  received  considerably  over  four  thousand  dollars  that 
large  indebtedness  from  the  bank  of  appellees  on  checks 
drawn  in  his  favor  by  said  Wise.  It  was  only  the  last 
check  drawn  by  Wise  in  favor  of  appellant  that  appellees 
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refused  to  pay,  and  this  for  the  reason  that  what  was  due 
Wise  from  them  then  had  been  levied  on  the  execution  in 
favor  of  Waterman.  This  was  a  legal  excuse,  as  we  think 
that  levy  was  valid.    Let  the  judgment  be  affirmed. 


[Civil  No.  262.    Piled  April  18,  1890.] 
[24  Pac.  257.] 

ISAAC  B.  HAND,    Plaintiff  and  Appellee,  v.  WILLIAM 
M.  RUFF,  Defendant  and  Appellant. 

1«  Afpkal  and  Ebaob — ^Motion  fos  New  Trial — Must  bx  Dbterminxd 
DuRiNO  Term  When  Made — Par,  837,  Eev.  Stats.  Ariz.  1887,  Cited 
AND  Held  Mandatory. — Statute,  9upra,  is  mandatory  and  requires 
that  a  motion  for  new  trial  be  determined  at  the  term  when  the 
motion  is  made.  If  not  it  is  discharged  bj  operation  of  law  at  the 
end  of  the  term. 

2.  Sahe--Juri8Diotion — ^NoncE  or  Appeal— Bond— Dismissal  for 
Want  or  Jxtrisdiotion. — ^Notice  of  appeal  must  be  given  during 
the  term  and  the  bond  on  appeal  must  be  filed  within  twenty  days 
after  the  term  at  which  final  judgment  is  rendered  to  give  this  court 
jurisdiction.  Where  failure  to  comply  with  these  requirements 
appears  of  record  the  appeal  must  bo  dismissed  for  want  of  juris- 
diction. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
William  W.  Porter,  Judge.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Goodrich  &  Street,  for  Appellant. 

Baker  &  Campbell,  for  Appellee. 

SLOAN,  J. — This  cause  was  tried  at  the  May,  1888,  term 
of  the  district  court  of  Maricopa  County.  The  judgment 
was  entered  on  the  fourteenth  day  of  June,  1888.  The  first 
Monday  in  November  following  was  the  day  fixed  by  law 
for  the  beginning  of  the  succeeding  term  of  said  court. 
There  is  a  minute  entry  of  the  clerk  in  the  transcript  show- 
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ing  that  a  motion  for  a  new  trial  in  this  case,  submitted  at 
the  May  term,  was  overruled  by  the  court  on  the  third  day 
of  December,  1888,  and  notice  of  appeal  given  on  that  day. 
The  bond  on  appeal  was  filed  on  the  twelfth  day  of  Decem- 
ber, 1888. 

Paragraph  837,  Revised  Statutes  1887,  requires  that  a 
motion  for  a  new  trial  shall  be  determined  at  the  term  when 
the  motion  is  made.  This  requirement  of  the  statute  is  man- 
datory. If  a  motion  for  a  new  trial  be  not  acted  upon  during 
the  term,  it  is  discharged  at  the  end  of  the  term  by  operation 
of  law.  McKean  v.  Ziller,  9  Tex.  58.  The  remedy,  in  such  a 
case,  is  to  apply  to  the  court  for  action  upon  the  motion  before 
the  end  of  the  term.    Laird  v.  State,  15  Tex.  317. 

The  notice  of  appeal  must  be  made  during  the  term,  and 
the  bond  on  appeal  must  be  filed  within  twenty  days  after 
the  term,  at  which  final  judgment  is  entered.  These  re- 
quirements must  be  strictly  complied  with  to  give  this  court 
jurisdiction.  In  this  case  no  notice  of  appeal  was  made 
during  the  term  at  which  the  judgment  was  entered,  and 
no  bond  given  until  more  than  twenty  days  after  the  end 
of  the  term.  These  facts  appearing  upon  the  record,  the 
appeal  must  be  dismissed  for  want  of  jurisdiction.  It  is 
80  ordered. 

Wright,  C.  J.,  and  Kibbey,  J.,  concurring. 


[CivU  No.  278.    Filed  April  18,  1890.] 
[24  Pac.  257.] 

LEWIS  WOLFLEY,  Plaintiff  and  Appellee,  v.  GILA  RIVER 
IRRIGATION  COMPANY,  Defendant  and  AppeUant. 

1.  Appeal  and  Error — FahjURE  to  File  Assignment  of  Errors — Ef- 

PECT — ^Rev.  Stats.  Ariz.  1887,  Par.  940,  Cited. — The  effect  of  a 
failure  to  file  anj  assignment  of  errors  is  to  waive  all  errors  not 
apparent  upon  the  record,  and  which  do  not  go  to  the  foundation  of 
the  action. 

2.  Same — Same— Appellate  Court  May  Affirm  or  Dismiss. — ^In  the 

absence  of  an  assignment  the  court  may  either  affirm  the  judgment 
of  the  court  below  or  dismiss  the  appeal. 
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3.  Same — Sams — Practice — Objection  at  Hearing  Treated  as   Mo- 

tion TO  Dismiss. — The  objection  having  been  made  by  the  ap- 
pellee at  the  hearing  of  the  case,  this  may  be  taken  as  a  motion  to 
dismiss  the  appeal. 

4.  Same — Record— Omissions — Statement  of  Facts — ^Bill  op  Excep- 

tions— Time  of  Presentation. — ^Where  there  are  numerous  omis- 
sions to  comply  with  the  statutory  provisions  regulating  appeals, 
no  statement  of  facts,  no  bill  of  exceptions,  preserved  to  the  ruling 
upon  the  motion  for  new  trial,  and  nothing  in  the  record  to  show 
whether  the  bill  of  exceptions  prepared,  which  was  not  settled  till 
ninety  days  after  the  trial,  was  presented  within  ten  days  after  the 
trial  or  filed  within  the  term,  the  appeal  will  be  dismissed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
William  W.  Porter,  Judge.    Appeal  dismissed. 

The  facts  are  stated  in  the  opinion. 

H.  N.  Alexander,  and  Frank  Cox,  for  Appellant. 

Baker  &  Campbell,  for  Appellee. 

Section  940,  Revised  Statutes  of  Arizona,  provides:  **The 
appellant  or  plaintiff  in  error  shall  in  all  cases  file  with 
the  clerk  of  the  court  below  an  assignment  of  errors  dis- 
tinctly specifying  the  grounds  on  which  he  relies,  before 
he  takes  the  transcript  of  the  record  from  the  clerk's  ofl&ce, 
and  a  copy  of  such  assignment  of  errors  shall  be  attached 
to  and  form  a  part  of  the  record,  and  all  errors  not  so 
distinctly  specified  shall  be  considered  as  waived  by  the 
supreme  court."  No  assignment  of  errors  appears  in  the 
transcript.  Any  errors  committed  are  therefore  waived  by 
the  appellant.  The  appellate  court  will  not  take  upon  it- 
self the  duty  of  examining  the  transcript  for  the  purpose 
of  ascertaining  whether  error  was  committed  in  the  court 
below.  Brovm  v.  Tullis,  7  Cal.  398;  Oray  v.  Salt  River 
Valley  Canal  Co.,  2  Ariz.  225,  12  Pac.  607.  The  judgment 
should  be  affirmed. 

In  the  appellant's  transcript  there  appears  what  purports 
to  be  a  bill  of  exceptions.  This  cause  was  tried  on  the  fifth 
day  of  June,  1889.  Defendant's  bill  of  exceptions  was  pre- 
pared, settled,  and  filed  upon  the  sixth  day  of  September, 
1889,  ninety  days  after  the  trial  of  the  cause. 

Arizona  8 — 12 
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Section  828  of  the  Revised  Statutes  of  Arizona  provides  that 
it  shall  be  the  duty  of  the  party  taking  any  bill  of  excep- 
tions to  reduce  the  same  to  writing  and  present  the  same  to 
the  judge  for  allowance  during  the  term  and  within  ten 
days  after  the  conclusion  of  the'  trial.  This  the  appellant 
has  failed  to  do,  and  it  has  thereby  waived  any  error  oc- 
curring during  the  trial  that  it  might  have  taken  advantage 
of  by  bill  of  exceptions  presented  within  the  statutory  time. 

SLOAN,  J. — An  inspection  of  the  record  in  this  case  shows 
that  no  assignment  of  errors  has  been  filed.  The  case  should 
be  dismissed  for  the  failure  to  comply  with  the  plain  pro- 
vision of  paragraph  940  of  the  Revised  Statutes  of  1887, 
which  requires  appellant  to  file  with  the  clerk  of  the  court 
below  his  assignment  of  errors.  The  effect  of  a  failure  to 
file  any  assignment  of  errors  is  to  waive  all  errors  not  ap- 
parent upon  the  record,  and  which  do  not  go  to  the  founda- 
tion of  the  action.  Roy  v.  Bremond,  22  Tex.  626;  Bum^ 
V.  Wiley,  35  Tex.  20;  Railroad  Co.  v.  ScarOan,  44  Tex.  649. 
In  the  absence  of  an  assignment,  the  court  may  either  affirm 
the  judgment  of  the  court  below,  or  dismiss  the  appeaL 
Dyer  v.  Dement,  37  Tex.  431.  The  objection  having  been 
made  by  appellee  at  the  hearing  of  the  case,  this  may  be  taken 
as  a  motion  to  dismiss  the  appeal.  Chevallier  v.  Whitaker^ 
8  Tex.  204. 

Numerous  other  omissions  to  comply  with  the  statutory 
provision  regulating  appeals  are  disclosed  by  the  record. 
There  is  no  statement  of  facts,  nor  anything  purporting  to 
be  in  the  nature  of  a  statement  of  facts.  There  is  nothing 
but  a  minute  entry  of  the  clerk  showing  that  the  motion  for 
a  new  trial  was  overruled,  and  no  bill  of  exceptions  was 
preserved  to  the  ruling,  if  any  there  was.  A  bill  of  ex- 
ceptions was  prepared  to  a  ruling  of  the  court  made  during 
the  trial,  but  was  not  settled  until  ninety  days  after  the  con- 
clusion of  the  trial;  but  whether  it  was  presented  within 
ten  days  after  the  trial  or  filed  during  the  term  is  not  dis- 
closed by  the  record.    The  appeal  is  dismissed. 

Wright,  C.  J.,  and  Kibbey,  J.,  concurring. 
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[CivU  No.  285.    Piled  AprU  18,  1890.] 
[24  Pae.  182.] 

TERRITORY  OF  ARIZONA,  PlaintiflP  and  Appellant,  v. 
DELINQUENT  TAX-LIST  OP  THE  COUNTY  OP 
GILA  POR  THE  YEAR  OP  1888.  L.  J.  WEB- 
STER, and  E.  P.  MONROE,  Defendants  and  Appellees. 

1.  Taxation — ^Assessmsn^t— Valuation — ^Mostoags. — ^Real      estate     is 

properly  assessed  for  its  full  valae,  and  no  deduction  should  be 
made  by  reason  of  a  mortgage. 

2.  Sams — Mostoagi — Incidknt  op  Debt — Promissory  Note  Held  by 

Non-Besident — Taxable  Only  at  Place  or  Residence. — ^A  mort- 
gage has  no  existence  independent  of  the  debt  which  it  secures. 
Where  the  thing  sought  to  be  taxed  is  a  debt  due  from  a  resident 
to  a  non-resident,  and  evidenced  by  a  promissory  note  such  tax  is 
void,  the  Htus  of  the  note  for  the  purpose  of  taxation  being  the 
place  of  residence  of  the  owner. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Gila.  Wil- 
liam W.  Porter,  Judge.  Affirmed  as  to  E.  P.  Ifonroe  and 
reversed  as  to  L.  J.  Webster. 

The  facts  are  stated  in  the  opinion. 

Clark  Churchill,  Attorney-General,  and  J.  B.  McCabe, 
District  Attorney,  for  Appellant. 

Baker  &  Campbell,  for  Appellees. 

The  assessment  against  Monroe  was  upon  personal  properly, 
— ^i.  e.  the  solvent  debt  due  him  by  L.  J.  Webster.  The  debt 
was  taxable  where  the  owner  thereof  resided. 

"The  weight  of  authority  is  with  the  view  that  the  sitris 
of  the  debt  is  that  of  its  owner;  that  it  is  not  property  in 
the  state  of  the  debtor  but  is  property  only  where  the  owner 
resides."  Burroughs  on  Taxation,  sec.  41;  People  v.  East- 
man, 25  Cal.  602;  Cleveland  B.  B.  Co.  v.  Pennsylvania,  15 
WaU.  300. 

SLOAN,  J. — This  is  an  appeal  by  the  territory  from  the 
judgment  entered  in  the  district  court  of  the  county  of  Gila 
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in  the  action  to  enforce  the  collection  of  the  delinquent 
taxes  of  said  county  for  the  year  1888,  so  far  as  the  judgment 
pertains  to  the  taxes  of  L.  J.  Webster  and  E.  P.  Monroe, 
appellees  herein.  Webster  was  assessed  the  full  value  of 
lot  1,  block  86,  in  the  town  of  Globe,  upon  which  lot  there 
was  a  mortgage  to  secure  a  note  held  by  E.  P.  Monroe  as 
executor,  the  face  value  of  which  note  was  two  thousand  dol- 
lars. The  court  below,  upon  the  objection  of  Webster,  de- 
ducted the  amount  of  the  mortgage  from  his  assessment. 
This  is  error,  as  the  lot  was  properly  assessed  for  its  full 
value,  and  no  deduction  should  have  been  made  by  reason  of 
the  mortgage.  This  error  was  confessed  by  counsel  for  Web- 
ster at  the  hearing  of  the  case  in  this  court.  The  note  secured 
by  the  mortgage  on  Webster's  lot  was  assessed  to  Monroe  as 
executor.  Monroe  objected  in  the  court  below  to  any  judg- 
ment against  him  upon  the  ground  that  he  is  a  resident  of 
the  state  of  California,  and  upon  the  further  ground  that 
the  estate,  of  which,  as  executor,  he  holds  said  note,  is  under 
the  jurisdiction  of  the  superior  court  of  the  city  and  county 
of  San  Francisco.  The  court  found  for  objectant,  and  entered 
judgment  in  his  favor.  We  find  no  error  as  to  this  part  of 
the  judgment.  A  mortgage  has  no  existence  independent  of 
the  debt  which  it  secures.  In  this  instance  the  thing  sought 
to  be  taxed  was  a  debt  due  from  a  resident  of  Arizona  to  a 
resident  of  California,  and  was  evidenced  by  a  promissory 
note.  The  note  being  of  that  species  of  property  which  per- 
tains to  and  follows  the  person  of  the  holder,  its  situs  for 
the  purpose  of  taxation  could  only  be  at  the  place  of  resi- 
dence of  the  owner.  This  is  so  well  settled  that  we  need 
only  cite  the  following  cases:  Commissioners  v.  Cutter,  3 
Colo.  350;  People  v.  Eastman,  25  Cal.  602;  Railroad  Co.  v. 
Pennsylvania,  15  Wall.  300.  The  judgment  against  the  ter- 
ritory in  favor  of  E.  P.  Monroe  is  affirmed,  and  the  judgment 
in  favor  of  L.  J.  Webster  is  reversed,  with  instructions  that 
the  court  below  enter  its  judgment  against  him  for  the  full 
amount  of  taxes  sued  for. 

Wright,  C.  J.,  and  Kibbey,  J.,  concurring. 
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[avil  No.  256.    Filed  April  18,  1890.] 
[73  Pac  398.] 

THE  SANTA  RITA  LAND  AND  MINING  COMPANY, 
Plaintiff  and  AppeUant,  v.  T.  LILLIE  MERCER.  De- 
fendant and  Appellee. 

1.  Appeal  akd  Erbor — Defegtivs  Begord — ^Bev.   Stats.   Ariz.   1887, 

p.  185,  Par.  842,  Cited— Objectioks  Raised  fob  First  Tiice  on 
Appeal  Will  not  be  Considered. — ^Where  the  record  eontaiiui 
neither  motion  for  new  trial,  exceptions  to  the  findings,  <  exceptions 
to  conclusions  of  law,  statements  of  facts,  nor  bill  of  exceptions, 
there  is  no  question  presented  for  the  consideration  of  an  appellate 
court.  The  assignment  of  errors  cannot  be  considered  as  the  ob- 
jections raised  thereby  are  made  here  for  the  first  time. 

2.  Sams— Failure  to  Allege  Errors-Judgment  Supported  bt  Plead- 

ings— ^AxFiRMED. — ^Where  error  alleged  cannot  be  reviewed  and  the 
judgment  is  fully  supported  by  the  pleadings  an  appellate  court 
cannot  search  further  for  errors,  and  the  judgment  must  be  affirmed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima. 
W.  H.  Barnes,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

Haynes  &  Mitchell,  for  Appellant. 

Hereford  &  Lovell,  for  Appellee. 

KIBBEY,  J. — The  record  in  this  cause  presents  no  ques- 
tion for  our  consideration.  The  action  was  to  recover  pos- 
session of  real  estate.  There  was  a  trial  by  the  court  and 
judgment  for  the  appellee,  the  defendant  below. 

The  findings  of  the  court,  which  are  voluminous  and 
elaborate,  are  copied  into  the  transcript,  but  there  was  no 
exception  reserved  to  them. 

The  minute  entries  of  the  clerk  transcribed  into  the  record 
before  us  refer  to,  and  inferentially  indicate,  that  there  was 
a  motion  for  a  new  trial. 

The  motion  is  not  in  the  record  in  any  way.    Section  842 
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of  the  Revised  Statutes  of  1887  prescribes  that  the  motion 
for  a  new  trial  may  be  made  a  part  of  the  record  and  the 
manner  in  which  it  may  be  done. 

Appellant  did  not  except  to  the  conclusion  of  law  by  the 
court  upon  the  facts  found. 

Neither  motion  for  a  new  trial,  exception  to  the  findings, 
exception  to  the  conclusion  of  law,  statement  of  facts,  nor 
bill  of  exceptions  are  in  the  record. 

We  cannot  consider  the  assignment  of  errors,  as  the  ob- 
jections raised  thereby  are  made  here  for  the  first  time. 
Tudor  V.  Hodges,  71  Tex.  392,  9  S.  W.  443;  Insurance  Co. 
V.  MUliken,  64  Tex.  48;  Crowford  v.  McOinty,  11  S.  W. 
(Tex.)  1066. 

The  judgment  is  fully  supported  by  the  pleadings,  and  we 
cannot  search  further  for  errors. 

The  judgment  must  therefore  be  affirmed. 

Wright,  C.  J.,  and  Sloan,  J.,  concurring. 


[Civil  No.  271.    rUed  April  18,  18d0.] 
[24  Pae.  320,  sub  nom.  Sutherland  v.  Putnam.] 

J.  D.  PUTNAM,  Plaintiflf    and    Appellee,  v.  C.  D.  PUT- 
NAM et  al.,  Defendants,  Interveners  and  Appellants. 

1.  Appeal  and  Error — Jurisdiction — Bond — ^Rev.  Stats.  Ariz.  1887, 
Par.  849,  Cfted — Filing — End  op  Term — Compare  Lose  v.  Doran, 
post,  p.  284,  73  Pao.  443 — Must  Appear  op  Record — Bond — Essen- 
tials— ^Rev.  Stats.  Ariz.  1887,  Par.  863,  Cited — Order  op  Court 
Fixing  Amount  Void. — ^Paragraph  849,  supra,  requires  tbat  an 
appeal  bond,  or  affidavit,  be  filed  witbin  twenty  days  after  the 
expiration  of  the  term  at  which  judgment  was  rendered.  The  tran- 
script should  show  affirmatively  the  date  of  adjournment  of  the 
term.  Compare  Lose  v.  Doran,  supra.  Presumptions  cannot  supply 
omissions  therein  of  facts  essential  to  the  jurisdiction.  The  bond 
must  describe  the  judgment  appealed  from,  name  all  the  parties 
thereto,  and  be  payable  to  appellee  in  double  the  amount  of  the 
judgment  and  costs — ^paragraph  863,  supra.  An  order  of  court 
fixing  the  amount  of  such  bond  is  void. 
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2.  Samb — ^Assignment  ov  Ebrors — ^Foem — Bey.  Stats.  Ariz.  1887, 
Par.  940,  Cited — Negbssitt  tor — In  Absenoe  ov  May  Disregard 
Srrors  and  Ajtirm  or  Dismiss. — ^Paragraph  940,  Bevised  Statutes, 
requires  the  filing  of  assignment  of  errors.  It  should  be  a  separate 
paper,  signed  by  the  party  or  his  attorney,  and  filed  with  the  clerk 
below  before  the  appellant  withdraws  the  transcript,  and  a  copy 
should  be  attached  thereto.  This  court  is  not  bound  to  notice  errors 
not  properly  assigned,  and  ordinarily  may  affirm  the  judgment  or 
dismiss  the  appeal. 

^.  Same — Motion  for  New  Trial — ^Praotioe  to  Obtain — ^Review  or 
BxTLiNG  UPON — Bev.  Stats.  Arjz.  1887,  Pars.  833,  593,  Clause  2, 
834,  842— -Dalton  v.  Bentarl^,  2  Ariz,  275,  15  Pac.  Bep.  87,  Cited. 
— ^The  only  method  by  which  to  obtain  a  new  trial  is  by  motion 
therefor  to  the  trial  court,  and,  upon  an  adverse  ruling,  by  appeal 
from  that  ruling.  This  court  cannot  consider  any  error  which 
would  be  cause  for  a  new  trial  unless  a  motion  therefor  upon  that 
ground  has  been  made  to  the  court  below,  and  such  motion  over- 
ruled, the  ruling  excepted  to,  and  the  motion  embodied  in  a  bill 
of  exceptions,  and  the  ruling  properly  assigned  as  error. 

4.  Same — Same— Buling — Exceptions — How  Brought  into  Beoord — 

Par.  842,  Bev.  Stats.  Ariz.  1887,  Cited — Minute  Entries — Bill  or 
Exceptions — ^When  Unnecessary — ^Par.  827  Cited. — ^Paragraph 
842,  Bevised  Statutes  of  Arizona,  1887,  requires  the  motion  for  new 
trial,  ruling,  and  exceptions  to  be  brought  into  the  record  by  a  bill  of 
exceptions.  The  minute  entries  by  the  clerk  reciting  the  motion, 
ruling,  and  exception  cannot  serve  this  purpose.  Paragraph  827 
provides  that  where  the  ruling  or  other  action  of  the  court  appears 
otherwise  of  record,  a  bill  of  exceptions  shall  not  be  necessary. 

ti.  Same — ^Beoord — ^What  Constitutes — Bev.  Stats.  Ariz.  1887,  Pars. 
810,  832,  844,  845,  849,  874,  875,  Cited.— The  statutes,  supra, 
prescribe  what  shall  constitute  the  record. 

4J.  Samb— Bill  or  Exceptions — ^Purpose  op — Compliance  with  Stat- 
ute.— The  purpose  of  a  bill  of  exceptions  is  to  incorporate  into  the 
record  as  facts  the  action  of  the  trial  court  complained  of,  and  the 
objection  thereto.  The  requirements  of  the  statute  that  they  shall 
be  prepared  within  a  specified  time,  presented  to  the  trial  judge, 
who  shall  after  submitting  them  to  the  opposite  party,  if  correct, 
sign  them,  cannot  be  dispensed  with. 

7.  Same— Statement  op  Facts — ^Bev.  Stats.  Ariz.  1887,  Pars.  843, 
845,  Cited — Time  por  Filing. — ^Where  the  record  fails  to  show 
that  a  paper  purporting  to  be  a  statement  of  facts  was  filed  in 
term  time  or  within  thirty  days  thereafter  it  must  be  disregarded. 

5.  Same — Same — Contents. — The  statement  of  facts  must  affirmatively 

show  that  it  contains  all  the  facts  admitted,  those  agreed  to  have 
been  proved,  and  the  evidence  of  those  disputed* 
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9.  Samb— Ekeors — How  Made  Part  of  Record. — Exceptions  to  rulings 

upon  admission  or  rejection  of  evidence  may  be  saved  bj  being 
included  in  statement  of  facts,  provided  rules  governing  bills  of 
exceptions  have  been  observed.  Bulings  upon  motions  and  the  like 
and  exceptions  thereto  must  be  embodied  in  bills  of  exceptions. 
Ever/  matter  not  otherwise  made  by  statute  a  matter  of  record 
must  be  made  so  by  a  statement  of  facts  or  bill  of  exceptions  to 
present  it  for  review. 

10.  Courts — Supreme  Court — No  Power  to  Make  Bules — ^Practice 
IN  to  be  Determined  by  Judicial  Construction. — The  legislature 
has  conferred  no  power  upon  this  court  to  make  rules  of  practice. 
These  must  be  supplied  by  judicial  construction. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Pinal. 
William  W.  Porter,  Judge.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Q.  H.  Oury,  and  E.  J.  Edwards,  for  Appellants. 
H.  B.  Summers,  and  Baker  &  Campbell,  for  Appellee. 

KIBBEY,  J. — ^Thiswas  an  action  in  the  lower  court,  by 
J.  D.  Putnam  against  C.  D.  Putnam,  for  a  dissolution  of 
a  partnership  alleged  to  have  theretofore  existed  between  them, 
and  for  an  accounting,  and  praying  for  an  injunction  re- 
straining the  sheriflE  of  Pinal  County  from  selling  a  band  of 
cattle,  alleged  to  be  partnership  property,  which  had  been 
levied  upon  and  advertised  at  the  instance  of  the  intervener. 
The  appellants,  Sutherland  et  al.,  intervened,  alleging  them- 
selves to  be  creditors. of  C.  D.  Putnam,  denying  the  existence 
of  the  partnership,  and  claiming  the  property  levied  upon 
to  be  the  individual  property  of  C.  D.  Putnam,  and  there- 
fore subject  to  levy  and  sale  for  the  payment  of  their  de- 
mands. There  was  a  finding  and  judgment  for  the  plaintiff, 
appellee,  and  against  C.  D.  Putnam  and  the  appellants  Suth- 
erland et  al. 

Upon  an  examination  of  the  record,  we  cannot  determine 
whether  we  have  jurisdiction  of  the  case.  The  statute  re- 
quires, as  essential  to  the  right  of  appeal,  that  an  appeal- 
bond,  or  affidavit  in  lieu  thereof,  shall  be  filed  within  twenty 
days  after  the  expiration  of  the  term  at  which  the  final 
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judgment  was  rendered.  Rev.  Stats.  1887,  sec.  849.  The 
judgment  in  this  case  was  rendered  on  the  30th  of  October, 

1888.  The  appeal-bond  was  filed  on  the  6th  of  February, 

1889.  We  know  judicially  that  a  term  of  the  district  court 
for  Pinal  County  began  on  the  first  Monday  in  October,  1888, 
but  we  can  only  know  from  the  record  when  that  term  ad- 
journed. The  record  in  this  case  is  silent  upon  the  subject. 
The  transcript  should  contain  a  copy  of  the  order  of  adjourn- 
ment of  the  term,  in  order  that  it  may  appear  whether  the 
appeal-bond  was  filed  in  time  to  perfect  the  appeal.  Burr  v. 
Lewis,  6  Tex.  76.  (Compare  Lose  v.  Doran,  post,  p.  284,  73 
Pac.  443.)  It  is  the  duty  of  the  appellants  to  see  that  a  proper 
transcript  of  the  cause  is  prepared,  and  filed  in  this  court. 
We  cannot  supply  by  presumption  omissions  of  statements  of 
facts  essential  to  the  right  of  appeal.  The  appeal-bond,  as  it 
appears  in  the  transcript,  is  defective.  It  is  as  follows :  **  Title 
of  the  court  and  cause,  [sic]  Whereas,  the  interveners  in 
the  above-entitled  action  have  appealed  to  the  supreme  court 
of  the  territory  of  Arizona  from  a  judgment  made  and  en- 
tered in  said  cause  against  them  in  said  court,  and  in  favor 
of  the  plaintiff,  on  the  thirtieth  day  of  October,  1888,  for  the 
sum  of  $205.75  costs,  and  also  adjudged  that  certain  prop- 
erty was  not  subject  to  the  demand  of  said  interveners,  and 
the  court  having  fixed  the  amount  of  the  bond  on  appeal  in 
the  sum  of  one  thousand  dollars:  Now,  therefore,  in  con- 
sideration of  such  appeal,  we,  the  undersigned  residents  of 
Pinal  County,  in  sail  territory  of  Arizona,  do  hereby 
jointly  and  severally  undertake  and  promise,  on  the  part  of 
the  appellants,  that  they  prosecute  their  appeal  unto  effect, 
and,  in  case  the  judgment  of  the  appellate  court  shall  be 
against  them,  that  they  will  perform  its  judgment,  sentence, 
or  decree,  and  pay  all  such  damages  as  may  be  awarded 
against  them  upon  the  appeal.  Witness  our  hands  this 
ninth  day  of  January,  1889.  Thomas  F.  Weiden.  John  C. 
Loss."  A  simple  inspection  of  the  above  instrument  dis- 
closes its  defects.  The  judgment  appealed  from  is  not  de- 
scribed. Neither  the  court  wherein  it  was  rendered,  nor  any 
of  the  parties  to  the  record,  are  anywhere  mentioned.  It  is 
possible  that  there  is  a  caption  to  the  original  bond  filed  with 
the  clerk,  reciting  the  name  of  the  court,  and  the  names  of 
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the  parties,  and  that  a  reference  to  it  might  supply  the 
defects  mentioned.  If  so,  and  if  those  defects  might  be  so 
remedied,  then  the  caption  is  an  essential  part  of  the  appeal- 
bond,  and  should  have  been  copied  into  the  transcript.  The 
appeal-bond  should  state  the  names  of  all  the  parties  to  the 
judgment.  Jenkins  v.  McNeese,  34  Tex.  189;  Chandler  v. 
Sappington,  36  Tex.  273;  Estate  of  O'Hara,  60  Tex.  179. 
We  cannot,  as  we  have  before  said,  supply  the  omission  by 
presumption. 

The  bond  is  defective  in  another  particular.  The  statute 
prescribed  (Rev.  Stats.  1887,  sec.  863,)  that  the  bond  shall 
be  payable  to  the  appellee  in  a  sum  double  the  amount  of  the 
judgment  and  costs.  The  bond  in  this  case  is  not  made 
payable  to  the  appellee,  nor  is  it  for  any  sum  whatever.  The 
recital  in  the  bond  indicates  that  the  court  fixed  the  sum 
in  which  it  should  be  given.  The  statute  prescribes  the 
sum,  and  an  order  of  court  fixing  it  is  not  only  unnecessary, 
but  it  is  nugatory;  and,  if  the  order  fixed  an  amount  ma« 
terially  in  excess  of  the  amount  required  by  the  statute,  and 
in  pursuance  of  such  order  a  bond  was  given  in  such  exces- 
sive sum,  the  bond,  on  account  of  the  imposition  of  the  ex- 
cessive condition,  might  be  void,  and  the  party's  right  of 
appeal  thereby  jeopardized.  The  appellee  is  entitled  to  a 
bond  that  substantially  complies  with  the  statute,  and  that 
is  not  subject  to  defenses  for  want  of  such  compliance. 
Janes  v.  Langham,  29  Tex.  414;  Ja^es  v.  Reynolds^  2  Tex. 
253.  We  do  not  decide  that  this  bond  is  void  because  of  the 
excess  in  penalty,  but  suggest  it  simply  to  illustrate  the 
danger  of  a  departure  from  the  plain  statutory  provisions 
in  such  particulars. 

There  is  no  proper  assignment  of  errors  in  the  record. 

There  is  appended  to  a  paper  copied  into  the  transcript, 
and  immediately  following  the  signature  of  the  trial  judge 
thereto,  a  statement  that  the  **  interveners  specify  the  follow- 
ing particulars  wherein  the  evidence  in  said  cause  is  insuffi- 
cient to  justify  said  decision  and  judgment  of  the  court: 
(1)  The  evidence  is  insufficient  to  justify  said  decision  for 
the  reason  that  it  appears  from  the  testimony  .  .  .  that  the 
partnership  had  been  dissolved;  .  .  .  that  C.  D.  Putnam  had 
disposed  of  his  interest  in  said  cattle  prior  to  the  levy.  .  .  ^ 
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(2) That  the  evidence  is  insuflScient  to  justify  said  decision 
for  the  reason  that  it  appears  from  the  testimony  of  .  •  . 
that  the  partnership  •  .  .  had  been  dissolved  long  prior  to 
.said  levy.  (3)  The  evidence  is  insufficient  to  justify  said 
decision/'  etc.  This  statement  is  not  signed  by  any  one, 
nor  do  the  names  of  the  appellants  appear  anywhere  therein, 
and  the  paper  to  which  it  is  appended  is  indorsed:  ''State- 
ment of  the  case  to  be  used  on  appeal."  The  statute  requires 
the  filing  of  an  assignment  of  errors  by  the  appellant  or 
plaintiff  in  error.  It  should  be  a  separate  and  distinct  paper, 
signed  by  the  party  assigning  the  errors  or  by  his  attorney, 
and  be  filed  with  the  clerk  of  the  court  below  before  the  ap- 
pellant takes  the  transcript  from  the  office,  and  a  copy  of  it 
be  attached  to  the  transcript.  Bev.  Stats.  1887,  sec.  940. 
This  statement,  we  think,  is  not  an  assignment  of  errors, 
either  in  name  or  in  form,  and  the  case  should  be  affirmed 
for  appellant's  failure  to  file  an  assignment  of  errors.  This 
<M>urt  is  not  bound  to  notice  errors  not  properly  assigned, 
and  will  not  ordinarily  do  so.  Oeisehnan  v.  Brown,  30  Tex. 
760;  Cohume  v.  Poe,  40  Tex.  411;  Murchison  v.  HoUy, 
40  Tex.  439.  And,  in  the  absence  of  an  assignment  of  error, 
the  court  is  ordinarily  justified  in  either  affirming  the  judg- 
ment, or  dismissing  the  appeal.  Dyer  v.  Dement,  37  Tex. 
432;  Bums  v.  WUey,  35  Tex.  20;  ChevaUier  v.  Whitaker, 
8  Tex.  204. 

If  however,  we  could  treat  the  statement  mentioned  as  a 
proper  assignment  of  errors,  we  are  confronted  with  another 
important  question  of  practice;  and  i^or  the  purpose  of  con- 
sidering it,  we  will  assume  that  the  errors  are  properly 
assigned.  It  is  assigned  as  error  that  the  evidence  is  insuffi- 
cient to  justify  the  decision  of  the  court  below.  This  error, 
if  it  is  error,  is  good  cause  for  a  new  trial.  Our  Code  (sec. 
633)  provides  that  new  trials  may  be  granted  on  motion  for 
good  cause  shown;  and  section  593  (cl.  2)  confers  upon  this 
court  jurisdiction  to  review  an  order  granting  or  refusing 
a  new  trial,  sustaining  or  overruling  a  demurrer,  or  affecting 
a,  substantial  right  in  an  action  or  a  proceeding.  The  only 
relief  that  appellants  ask  in  this  court,  and  all  that  this  court 
<san  grant,  is  a  new  trial  of  the  cause  in  the  trial  court.  If 
it  be  true  that  the  evidence  is  insufficient  to  warrant  the  de- 
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ciflion,  it  is  error.  If  it  is  error,  we  must  presume  that  the 
court  below  would,  upon  application,  have  corrected  it.  If, 
however,  the  court  below  had  denied  the  motion  for  a  new 
trial,  such  ruling  could  have  been  presented  here  for  review. 
It  is  provided  by  the  statute  that  the  only  remedy  appellants 
seek  here  may  have  been  awarded  to  them  by  the  court  below 
on  motion.  That  method  is  prompt,  efScacious,  and  inex- 
pensive; and  we  think  the  appellants  should  first  resort  to 
it  before  coming  to  the  appellate  court.  In  a  very  early  case 
in  Texas  the  supreme  court  of  that  state  (Foster  v.  Smith, 
1  Tex.  70)  say:  **We  will  here  take  occasion  to  say  that, 
according  to  what  is  believed  to  be  the  correct  rule  of  prac- 
tice, no  judgment  ought  to  be  reversed  in  this  court,  merely 
on  the  ground  that  the  verdict  was  not  supported  by  the 
testimony,  unless  a  motion  had  been  made  in  the  court  where 
the  verdict  was  rendered  for  a  new  trial  and  overruled." 
And  see,  also,  following  this  case,  Hart  v.  Ware,  8  Tex.  115 ; 
King  v.  Gray,  17  Tex.  62;  Pyron  v.  Orinder,  25  Tex.  159; 
Cain  V.  Mack,  33  Tex.  135;  Harrell  v.  Mexico  Cattle  Co,, 
73  Tex.  612,  11  S.  W.  863;  Jacols  v.  Hawkins,  63  Tex.  1. 
And  in  Morris  v.  Cordon,  36  Tex.  71,  that  court  in  referring 
to  a  statute  which  made  the  overruling  of  a  motion  for  a  new 
trial  a  prerequisite  to  an  appeal  to  the  supreme  court,  says: 
*'And  this  is  only  a  reiteration  of  the  general  rule  that  a 
party  will  not  be  heard  in  an  appellate  court  until  he  has 
exhausted  his  remedies  in  the  lower  court.  *'  And  this  seems 
to  us  to  be  the  true  rule.  It  would  be  useless  legislation  to 
confer  specifically  upon  this  court  jurisdiction  to  review 
orders  refusing  or  granting  new  trials  if  it  be  held  that, 
without  such  motion  having  been  made  and  ruled  upon,  this 
court  can  review  the  very  errors  that  are  grounds  for  new 
trial  upon  appeal  simply  from  the  judgment.  Section  833 
gives  the  right  to  apply  for  a  new  trial.  Section  834  pro- 
vides that  the  grounds  upon  which  it  is  founded  shall  be 
specifically  stated,  and  that  no  others  shall  be  considered. 
Section  842  provides  that  the  motion,  if  overruled,  may  be 
embodied  in  a  bill  of  exceptions,  and  so  presented  to,  and  the 
ruling  thereon  reviewed  by,  the  supreme  court.  To  hold  that 
this  court  may  consider  errors  occurring  at  the  trial  which  are 
not  urged  upon  motion  below  as  grounds  for  a  new  trial,  and 
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which,  therefore,  could  not  have  been  considered  by  the  court 
below,  is  inconsistent  and  illogical.  And  we  may  remark 
here  that  there  is  not  in  the  Texas  code,  from  which  our  code 
is  almost  bodily  taken,  any  provision  similar  to  section  842. 
We  think  that  our  code  contemplates  that  the  only  method 
by  which  to  obtain  a  new  trial  is  by  motion  therefor  to  the 
trial  court,  and,  in  case  of  adverse  ruling  thereon,  by  appeal 
from  that  ruling.  This,  of  course,  would  exclude  the  con- 
sideration of  any  error  that  is  good  cause  for  new  trial  that 
was  not  specifically  urged  below.  We  are  aware  that  the 
supreme  court  of  Texas,  in  many  cases,  under  a  code  of  pro- 
cedure from  which  ours  is  copied,  have  considered  errors  that 
were  apparently  not  urged  upon  motion  for  new  trial  in  the 
court  below.  We  say  ** apparently,"  for,  upon  an  examina- 
tion of  those  cases,  we  are  unable  to  determine  whether  such 
errors  were  or  were  not  embodied  in  a  motion  for  a  new  trial. 
This  court  has  not  before  passed  upon  this  subject,  but  in 
the  case  of  Dalton  v.  Reniaria,  2  Ariz.  275, 15  Pac.  37,  Wright, 
C.  J.,  remarks:  "Besides,  the  object  of  a  motion  for  a  new 
trial  is  to  enable  the  appellate  court  to  look  into  the  evidence 
to  see  if  it  be  suflScient  to  support  the  finding."  But,  never- 
theless, we  are  of  the  opinion  that  sections  593  and  842,  which 
are  not  in  the  Texas  code,  in  connection  with  sections  833 
and  834,  compel  the  conclusion  to  which  we  have  come,  and 
that  ip  that  this  court  cannot  consider  any  error  which  would 
be  good  cause  for  a  new  trial  unless  a  motion  for  a  new  trial 
upon  that  ground  had  been  made  to  the  court  below,  and  the 
motion  had  been  overruled,  and  the  ruling  excepted  to,  and 
the  motion  embodied  in  a  bill  of  exceptions,  and  the  ruling 
assigned  as  error  by  a  proper  assignment.  We  have  not 
cited  the  decisions  of  many,  if  not  most,  of  the  states,  which, 
upon  similar  or  analogous  statutes,  sustain  the  view  we  have 
taken,  as  a  discussion  of  them  would  take  too  broad  a  scope ; 
and  for  the  same  reason  we  do  not  notice  others  which  seem 
to  sustain  a  contrary  view. 

Resuming  our  examination  of  the  transcript  filed  in  this 
case,  we  find  copied  into  it  a  motion  for  a  new  trial,  but  it  is 
not  embodied  in  a  bill  of  exceptions.  Section  842  of  the  Re- 
vised Statutes  of  1887,  prescribes  the  method  of  getting  the 
motion  for  a  new  trial,  and  ruling  upon  it,  into  the  record. 
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It  must  be  done  by  bill  of  exceptions.  The  motion  and  the 
ruling  upon  it  are  consequently  not  before  us.  There  is  also 
a  minute  entry,  made  by  the  clerk,  reciting  the  fact  that  on 
the  30th  of  October,  1888,  the  interveners  filed  their  written 
motion  for  a  new  trial,  which  motion  was  overruled  by  the 
court,  and  the  interveners  then  excepted.  As  we  have  before 
said,  section  842  requires  the  motion,  ruling,  and  exception 
to  be  brought  into  the  record  by  a  bill  of  exceptions.  The 
minute  entries  by  the  clerk  cannot  serve  this  purpose.  Section 
827  provides  that,  where  the  ruling  or  other  action  of  the  court 
appears  otherwise  of  record,  a  bill  of  exceptions  shall  not  be 
necessary.  The  statute  prescribes  what  shall  constitute  the 
record.  It  consists  of  the  papers ;  that  is,  the  summons,  plead- 
ings, verdict,  and  copy  of  the  judgment  (section  810),  and 
bills  of  exception,  statements  of  fact  (section  844),  notice  of 
appeal  (section  849),  appeal-bond  (section  875),  assignment  of 
errors  (section  875),  and  statement  of  the  costs  (section  875), 
order  of  court  granting  time  beyond  term  for  filing  statement 
of  facts  (section  845),  a£Sdavits  of  bystanders  in  aid  of  a 
bill  of  exceptions  (section  832),  the  agreed  statement  provided 
by  section  874,  etc.  The  oflSce  of  a  bill  of  exceptions,  under  our 
code,  is  to  incorporate  into  the  record  as  facts  the  ruling  or 
other  action  of  the  trial  court  complained  of  and  the  objection 
of  the  parties  thereto;  and  the  statute,  in  order  that  these 
facts  may  be  correctly  stated,  and  be  thereafter  uncontro- 
vertible, requires  that  they  shall  be  stated  in  a  bill  or  bills 
of  exceptions;  that  it  shall  be  done  within  a  specified  time 
(generally  within  so  short  a  time  that  the  memory  of  the 
actors  may  not  fail) ;  that  the  bill  so  prepared  shall  be  pre- 
sented to  the  trial  judge  for  examination,  and  by  the  judge 
submitted  to  the  opposite  party;  and  finally,  if  correct,  that 
it  shall  be  authenticated  by  the  signature  of  the  judge.  It 
cannot  be  contemplated  that  all  these  requirements,  prescribed 
to  secure  accuracy,  may  be  dispensed  with,  and  supplied  by 
the  entry  of  the  clerk  upon  his  minute-book.  See  Boumian  v. 
State,  40  Tex.  8 ;  Young  v.  Mg^rtin,  8  Wall.  354. 

At  the  close  of  a  paper  designated  by  the  appellants  a 
** statement  of  the  case,*'  and  in  which  is  incorporated  what 
purports  to  be  the  evidence  adduced  upon  the  trial  of  this 
cause  below,  is  the  following:    **And  be  it  further  remembered 
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that  on  the  thirtieth  day  of  October,  1888,  [the  court]  over- 
ruled said  motion  for  a  new  trial,  to  which  ruling  and  decision 
of  the  court  the  interveners  duly  excepted,  and  in  open  court 
gave  notice  of  appeal  to  the  supreme  court.  BUI  of  Exceptions. 
Be  it  remembered  that  on  said  thirtieth  day  of  October,  1888, 
the  interveners  presented  their  bill  of  exceptions  to  the  judge, 
excepting  to  the  ruling  and  decision  of  the  court  in  refusing 
to  grant  them  a  new  trial  in  said  cause,  which  said  exception 
was  duly  allowed.  I,  Wm.  W.  Porter,  judge  of  the  district 
court,  hereby  certify  that  the  foregoing  statement  of  facts  is 
correct,  and  is  dated  February  6th,  1889.  Wm.  W.  Porter, 
District  Judge." 

As  we  have  before  noted,  this  paper  is  designated  in  the 
caption  as  a  ** statement  of  the  case."  It  is  indorsed:  ** State- 
ment of  the  case  to  be  used  on  appeal."  It  is  certified  by 
the  judge  to.be  a  ** statement  of  facts."  It  has  appended  to 
it,  and  as  a  part  of  it,  a  specification  of  particulars  wherein 
the  evidence  fails  to  sustain  the  decision,  and  it  assumes  the 
functions  of  a  bill  of  exceptions.  The  statute  (section  843) 
provides  for  the*  making  out  and  filing  of  a  statement  of  the 
facts  given  in  evidence  on  the  trial.  Such  statement  shall 
be  made  out  and  submitted  to  the  opposite  party  for  inspec- 
tion; and,  if  the  parties  agree  upon  the  same,  they  shall 
sign  it,  and  submit  it  to  the  judge,  who  shall,  if  he  find  it 
correct,  approve  and  sign  it,  and  it  shall  be  filed  with  the 
clerk  during  the  term.  The  court  may,  by  order  entered  of 
record  during  the  term,  authorize  the  statement  of  facts  to 
be  made  up  and  signed  and  filed  in  vacation,  at  any  time 
not  exceeding  thirty  days  after  the  adjournment  of  the  term. 
Sec.  845.  On  the  14th  of  December,  1888,  the  court  ordered 
that  the  interveners  have  thirty  days  after  the  term  in  which 
to  prepare  the  statement  on  appeal.  The  statement  was  filed 
on  the  15th  of  February,  1889.  As  we  have  before  suggested 
with  reference  to  the  filing  of  the  appeal-bond,  we  cannot  say 
whether  this  statement  was  filed  in  term  time,  or,  if  not,  within 
thirty  days  after  adjournment;-  the  record  not  disclosing 
when  the  term  did  adjourn.  We 'would  consequently  have  to 
disregard  the  statement  of  facts. 

We  will  next  consider  this  statement  in  its  aspect  as  a  bill 
of  exceptions.    By  a  rule  adopted  by  the  supreme  court  of 
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Texas,  it  is  provided  that  exceptions  to  evidence  admitted 
over  objections  made  iett  the  trial  may  be  embraced  in  the 
statement  of  facts,  in  connection  with  the  evidence  objected. 
Rule  56  for  district  courts,  Texas.  In  practice,  in  that  state, 
the  rule  has  become  extended  so  that  it  is  permitted  to  embrace 
exceptions  to  many  other  rulings  than  to  those  admitting 
evidence  over  objections.  We  think  that  the  practice  to 
allow  exceptions  to  the  admission  of  evidence,  as  well  as  to 
the  rejection  of  proposed  evidence,  and  other  rulings  and 
actions  of  court  during  the  progress  of  the  actual  trial  of 
the  cause,  to  be  embraced  in  the  statement  of  facts,  is  to  be 
commended,  as  being  convenient,  simple,  and  expeditious,  and 
as  tending  to  render  the  record  less  cumbersome.  But  we 
cannot  dispense  with  the  formalities  required  in  cases  of  bills 
of  exceptions.  The  statute  requires  that  the  bill  of  exceptions 
must  be  presented  to  the  judge  within  ten  days  after  the  con- 
clusion of  the  trial,  and  during  the  term,  and  that  it  must 
be  filed  during  the  term;  and,  if  a  party  resorts  to  this 
method  of  making  a  record  of  his  objections  to  the  rulings 
below,  he  must  follow  the  rules  prescribed  for  bills  of  excep- 
tions, and  not  those  governing  statements  of  facts.  Howard 
V.  Houston,  59  Tex.  76 ;  Railroad  Co.  v.  Eddiris,  60  Tex.  656 ; 
Lockett  V.  Schurenberg,  60  Tex.  610 ;  Railway  Co.  v.  Joachimi, 
58  Tex.  454;  Blum  v.  Schram,  58  Tex.  528;  Morris  v.  Rhine, 
(Tex.)  8  S.  W.  315.  The  statement  in  this  case  was  not  filed 
in  the  time  prescribed  for  filing  bills  of  exceptions,  and  cannot 
be  considered  as  such.  We  do  not  wish  to  be  understood  as 
approving  the  practice  of  embodying  motions  for  new  trials, 
and  the  rulings  thereon,  in  the  record,  by  incorporating  them 
in  the  statement  of  facts.  On  the  contrary,  we  do  not  think 
it  authorized,  and  distinctly  disapprove  of  it.  A  statement  of 
facts  should  contain  a  statement  of  the  facts  pertinent  to 
the  issues  joined,  admitted  or  agreed  to  have  been  proved, 
and  the  evidence  of  those  not  admitted  or  agreed  to  have 
been  proved,  adduced  at  the  trial.  It  is  unnecessary  and 
improper  to  embrace  in  the  statement  of  facts  the  unnecessary 
verbiage  of  witnesses;  the  commissions  and  other  formalities 
of  depositions,  unless  some  error  is  alleged  concerning  such 
formalities;  the  full  context  of  deeds  or  other  documentary 
evidence,  when  there  is  no  dispute  of  them, — a  statement  of 
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their  legal  effect  as  evidence  being  suflScient.     See  Kemper 
y.  Victoria,  3  Tex.  135 ;  Wright  v.  Wright,  6  Tex.  3 ;  Hawkins 
V.  Lee,  22  Tex.  544.    And  the  statement  must  affirmatively 
«how  that  it  does  contain  all  the  facts  admitted ;  those  agreed 
to  have  been  proved,  and  the  evidence  of  those  disputed.    The 
instrument  which  is  the  foundation  of  a  cause  of  action  or 
•defense  should,  however,  appear  in  full.    Exceptions  to  the 
ruling  of  the  court  in  admitting  or  rejecting  evidence  may  be 
embraced  in  the  statement  of  facts,  and  will  be  as  well  saved 
in  that  manner  as  if  embodied  in  a  bill  of  exceptions,  if  the 
requisites  of  the  statute  relative  to  the  preparation,  presenta- 
tion, allowing,  and  filing  of  bills  of  exceptions  shall  have 
been  observed.    Motions  for  new  trials  or  in  arrest  of  judg- 
ment, (Rev.  Stats.  1887,  sec.  842) ;  for  continuance;  for  change 
■of  venue,  and  all  incidental  motions,  as  motions  to  strike  out 
the  whole  or  parts  of  pleadings;   for  bills  of  particulars,  to 
make  pleadings  more  specific ;   for  abstracts  of  title,  and  the 
like,  and  the  rulings  thereon,  and  the  exceptions  to  the  rulings, 
must  be  embodied  in  bills  of  exceptions  in  order  that  they 
may  become  parts  of  the  record  of  the  cause  in  this  court. 
In  short,  every  matter  not  otherwise  made  by  statute    a 
inatter   of   record   must   be   made   so   by   a   statement   of 
facts  or  a  bill  of  exceptions  if  we  are  required  to  review 
«uch  matter.    Reference  to  the  Texas  decisions  will  discover 
that  many  matters  of  practice  are  determined  by  reference 
to  rules  adopted  by  the  supreme  court  of  that  state  for  the 
various  courts  of  the  state.     But,  so  far  as  those  rules  are 
pertinent  to  matters  we  have  discussed  in  this  opinion,  we 
regard  them  simply  as  restatements  of  statutory  requirements 
•or  judicial  constructions  of  the  code,  and  as  such  are  authori- 
tative guides  for  us.    The  constitution  of  Texas  confers  upon 
the  supreme  court  of  that  state  power  to  make  rules  and  regu- 
lations for  the  government  of  that  and  the  other  courts  of 
the  state,  to  regulate  proceedings,  and  expedite  the  dispatch 
of  business  therein.    Const.  Tex.,  art.  5,  sec.  25.    While  our 
present  Code  of  Civil  Procedure  is  almost  a  rescript  of  that 
of  Texas,  the  legislature  of  this  territory  did  not  confer  upon 
this  court  the  power  to  make  rules  and  regulations.     It  is 
for  the  reason  that  very  much  contained  in  the  rules  prescribed 
iy  the  supreme  court  of  Texas  regulating  the  practice  there 
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must  be  supplied  here  by  judicial  construction  that  we  have 
felt  it  our  duty  to  announce,  upon  this  opportunity,  so  far  as 
the  questions  were  presented  by  the  record,  our  construction 
of  the  present  qode.  While  we  might  have  disposed  of  this 
case  by  dismissal,  for  the  reason  that  the  record  does  not  dis- 
close that  the  appeal  had  been  perfected  in  time,  and  a  decision 
upon  subsequent  matters  has  been  unnecessary  to  the  disposal 
of  the  case,  we  have  been  prompted  to  examine  the  whole 
record,  and  point  out  the  defects  in  matters  of  practice  ap- 
pearing there,  by  the  fact  that  many  other  causes  depending 
on  the  docket  are  in  more  or  less  degree  likewise  defective. 
This  cause  was  commenced  while  the  former  code  (Comp. 
Laws  1877)  was  in  force,  and  was  tried  only  a  short  time  after 
the  present  code  came  in  force ;  and,  not  unnaturally,  appel- 
lant, from  mere  force  of  habit,  attempted  to  perfect  his  appeal 
under  the  former  code.  Much  confusion  in  the  practice  in 
this  and  the  district  courts  has  arisen  from  this  change  of  our 
Code  of  Practice  as  it  existed  prior  to  July,  1887,  to  one 
radically  different,  adopted  that  year. 

For  the  reason  that  it  does  not  appear  that  this  appeal 
was  ever  properly  perfected,  this  cause  must  be  dismissed. 
We  can  say,  however,  that  we  have  read  the  evidence  tran- 
scribed into  the  record ;  and,  while  it  may  be  in  some  particu- 
lars contradictory  and  conflicting,  yet,  under  the  familiar 
rule  in  such  cases,  we  will  not  disturb  the  finding  of  the  court 
below.    The  appeal  is  dismissed. 

Wright,  C.  J.,  concurs.  Sloan,  J.,  took  no  part  in  the  con- 
sideration of  this  appeaL 
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[CivU  No.  270.    nied  April  18,  1890.] 
[24  Pac  324.] 

A.  P.  TIETJEN,  Plaintiff  and  Appellee,  v.  J.  S.  SNEAD, 
Defendant  and  Appellant. 

1.  Lbass— Wkitten  Agreeiient — ^Pleading — Pabol  Ck)NTBMF0RANS0U8 

Agreement — Evidence. — ^A  written  agreement  to  lease  definite  as 
to  subject-matter,  price,  and  term  is  complete  within  itself,  and 
demurrer  to  an  answer  pleading  a  prior  or  contemporaneous  verbal 
agreement  is  properly  sustained,  it  being  merged  in  the  writtoi 
agreement  and  cannot  be  varied  bj  proof  of  a  verbal  under- 
standing. 

2.  Pleading — ^Argumentative. — ^An  answer  which  alleges  the  terms  of 

an  agreement  argumentatively  and  inferentially  and  not  directly 
is  bad. 

3.  Appeal  and  Error — Statement  ov  Facts — Must  be  Signed  bt  Trial 

Judge. — A  statement  of  facts  not  having  been  approved  or  signed 
by  the  trial  judge  cannot  be  considered  by  this  court. 

4.  Same — Motion  roR  New  Trial— Buling — Must  be  Embodied  in 

Bill  ov  Exceptions — Otherwise  Error  Ground  for  New  Trial 
Waived — ^Eev.  Stats.  Ariz.  1887,  Par.  842,  Cited — ^Putnam  v.  Put- 
nam et  al.,  ante,  p.  182,  24  Pao.  320,  Cited. — The  motion  for  new 
trial  and  the  ruling  thereon  not  having  been  embodied  in  a  bill 
of  exceptions,  as  required  by  section  842,  supra,  we  cannot  con- 
sider any  error  on  the  ruling  on  the  motion.  Nor  can  we  consider 
any  error  that  might  have  been  urged  as  ground  for  a  new  trial 
below,  unless  it  had  been  so  urged.  Futnam  v.  Putnam,  supra, 
cited. 

6.  Samk— Bill  or  Exceptions — Error  Must  Affirmatively  Appear 
— ^Presumption  That  Buling  Is  Correct. — ^An  exception  to  a  rul- 
ing of  the  trial  court  in  excluding  evidence  is  not  properly  stated 
where  it  is  not  shown  that  the  witnesses  were  competent,  nor  that 
any  competent  questions  were  propounded,  nor  that  the  answer 
thereto,  if  allowed,  would  have  been  favorable  to  the  appellant. 
The  exclusion  may  have  been  proper,  or  the  party  complaining  may 
not  have  been  injured,  and  until  the  contrary  is  shown  the  pre- 
sumption is  in  favor  of  the  correctness  of  the  ruling. 

0.  Same — ^Bill  of  Exceptions — Must  Show  It-  Was  Submitted  to 
Opposite  Party— Rev.  Stats.  Ariz.  1887,  Par.  829,  Cited. — The 
bill  of  exceptions  must  show  that  it  has  been  submitted  to  the 
opposite  party  before  it  was  signed  and  filed,  as  required  by  section 
829,  supra. 
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7.  Same — ^Burden  of  Estabushino — ^Presumptions  in  Favor  of  Judg- 
ment.— The  burden  of  establishing  error  is  upon  the  appellant, 
and  every  presumption  must  be  indulged  hj  this  court  in  favor  of 
the  judgment  of  the  lower  court. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
William  W.  Porter,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

(Goodrich  &  Street,  for  Appellants. 

The  exhibit  attached  to  the  complaint  shows  that  it  is  not 
a  lease,  but  only  a  memorandum  of  a  part  of  the  transaction. 
Defendant  alleged  in  his  answer  that  it  expressed  only  a  part 
of  the  transaction  and  should  have  been  allowed  to  prove 
that  fact,  as  also  what  the  full  transaction  and  agreement 
was. 

Parol  evidence  may  be  admitted  when  a  part  only  of  the 
contract  was  reduced  to  writing.  1  Greenleaf  on  Evidence, 
sec.  284a;  2  Wharton  on  Evidence,  sees.  926,  927-1015;  2  Par- 
sons on  Contracts,  sec.  550. 

If  defendant  had  proven  the  facts  set  up  in  his  answer 
the  whole  fault  would  have  been  found  to  be  with  the  plaintiff. 
The  defendant  would  have  cleared  himself  from  the  imputa- 
tion of  a  breach  of  the  contract.  1  Smith's  Leading  Cases, 
8th  ed.,  934-936,  Wigglesworth  v.  DaUison. 

Edwards  &  Buck,  for  Appellee. 

KIBBEY,  J. — This  was  an  action  by  appellee  against 
appellant  for  damages  for  the  breach  of  a  contract  for  a 
lease  of  a  store-room  in  Phoenix.  Appellant  demurred  to 
the  complaint,  and  the  demurrer  was  overruled.  Appellant 
pleaded  the  general  denial,  and  specially  that  the  written 
memorandum  of  the  contract  did  not  embody  the  whole  agree* 
ment,  but  that  a  part  of  it  rested  in  parol,  and  alleging  breach 
by  appellant.  A  demurrer  to  the  special  plea  was  sustained, 
and  the  ruling  excepted  to.  There  was  a  trial  by  the  court. 
Finding  and  judgment  for  appellee.  Motion  for  new  trial 
by  appellant  overruled.    The  errors  assigned  are  the  sustaining 
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of  the  demurrer  to  appellant's  special  answer,  and  the  admis- 
sion and  exclusion  of  certain  evidence.  The  written  memoran- 
dum, which  is  the  foundation  of  appellee's  cause  of  action, 
is  as  follows:  ''Exhibit  A.  Phoenix,  Arizona,  Feb.  21,  '88. 
J.  S.  Snead  hereby  guaranty  to  furnish  A.  P.  Tietjen  with  a 
lease  for  the  whole  store-room  which  stands  upon  the  east 
part  of  lot  eight. (8),  block  twenty-one  (21),  in  the  city  of 
Phoenix,  Maricopa  County,  which  said  building  fronts  to 
the  north  side  of  Washington  Street  in  said  city.  The  above 
lease  to  be  at  least  for  the  term  of  one  year,  at  one  hundred 
and  forty  doUars  ($140.00)  per  month  rent.  But  this  guar- 
anty shall  not  hold  good  in  case  the  property  is  sold  before 
that  time.  Lease  to  begin  Oct.  1st,  1888.  J.  S.  Snead,  A.  P. 
Tietjen."  Appellant  alleges  in  his  answer  that,  at  the  time 
he  and  appellee  entered  into  that  agreement,  the  appellee 
and  another  were  partners;  that  the  agreement  was  made 
with  the  understanding  that  appellee  and  his  partner  should 
occupy  the  room  for  a  particular  purpose;  that  such  occu- 
pancy was  one  of  the  main  and  essential  conditions  of  the 
lease  guaranteed;  that,  long  before  the  day  fixed  for  the 
commencement  of  the  proposed  lease,  appellee  and  his  part- 
ner dissolved  their  partnership,  and  none  of  the  members  of 
the  firm  desired  the  room  in  question  for  the  purpose  con- 
templated; that,  at  the  time  appellee  demanded  the  lease 
in  pursuance  of  the  agreement  he  did  so  for  himself  alone, 
and  for  another  purpose;  that  appellant,  up  to  the  1st  of 
October,  1888,  was  ready  and  willing  to  comply  with  his  agree- 
ment as  herein  set  forth. 

We  think  the  agreement  sued  on  was  complete  and  entire 
within  itself.  It  was  definite  as  to  the  subject-matter,  price, 
and  term;  and  any  prior  or  contemporaneous  verbal  agree- 
ment must  be  deemed  to  have  been  merged  in  the  written 
memorandum,  and  that  cannot  be  varied  by  proof  of  such 
verbal  understanding.  The  demurrer  was  properly  sustained. 
This  answer  is  further  objectionable  because  the  terms  of 
the  verbal  part  of  the  agreement  are  not  alleged  directly,  but 
argumentatively  and  inferentially. 

The  statement  of  facts  is  not  approved  or  signed  by  the 
judge  of  the  district  court.  We  cannot,  therefore,  consider 
it  a  part  of  the  record.    Rev.  Stats.  1887,  sec.  844 ;  Wampler 
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V.  Walker,  28  Tex.  598 ;  Witten  v.  Poindexter,  25  Tex.  Supp. 
378.  The  motion  for  a  new  trial  is  not,  nor  is  the  ruling  there- 
on, embodied  in  a  bill  of  exceptions,  as  required  by  section  842 ; 
and  hence  we  cannot  consider  any  error  in  the  ruling  upon 
the  motion.  Nor  can  we  consider  any  error  that  might  have 
been  urged  as  a  ground  for  a  new  trial  below,  unless  it  had 
been  so  urged.  See  Sutherland  v.  Putnam,  ante,  p.  182,  24  Pac. 
320,  (at  this  term).  The  bill  of  exceptions  in  the  transcript 
does  not  contain  enough  of  the  evidence  given  at  the  trial  to 
explain  the  objections  and  rulings  complained  of,  and  refer- 
ence cannot  be  had  to  the  statement  of  facts,  for  the  reason 

ft 

above  stated.  The  bill  of  exceptions  contains  none  of  the 
evidence.    Sees.  824,  825. 

In  the  bill  of  exceptions  it  is  stated  that  at  the  trial  the 
defendant  **  offered  to  introduce  George  F.  Coats,  Charles 
Goldman,  E.  Ganz,  W.  T.  Smith,  William  Pimm,  as  witnesses 
for  himself,  to  show  that  they  knew  the  value  of  leaseholds, 
for  the  purpose  of  fixing  the  measure  of  damages,  and  show- 
ing the  damages  which  defendant  suffered  by  the  breach  of 
his  agreement;  that  the  court  refused  to  allow  them  to  tes- 
tify, and  refused  the  defendant  the  right  to  such  evi- 
dence, to  which  defendant  objected  and  excepted."  This 
statement  is  a  little  confusing.  There  is  no  issue  in  the 
case  making  evidence  to  show  damages  to  the  defendant  per- 
tinent. We  suppose  this  a  clerical  error  in  the  substitution  of 
the  word  '* defendant"  for  ** plaintiff."  But  the  exception  is 
not  properly  stated.  It  is  not  shown  that  the  witnesses  were 
competent,  nor  that  any  competent  questions  were  propounded 
to  them,  or  any  of  them.  Their  exclusion  may  have  been 
proper  on  that  account;  and,  until  the  contrary  is  shown, 
we  must  presume  in  favor  of  the  ruling  of  the  court.  And 
further,  it  is  not  shown  what  answer  would  have  been  made 
by  the  witnesses,  and  we  cannot  assume  that  they  would  or 
would  not  have  been  favorable  to  the  appellant.  If  the 
answers  would  have  been  adverse  to  the  appellant,  he  would 
not  have  been  injured,  and  cannot  complain,  and,  if  the 
answers  would  have  been  favorable,  the  record  should  have 
shown  the  fact  to  have  disclosed  the  error.  The  party  alleging 
the  error  must  establish  it.  McAuley  v.  Harris,  71  Tex.  631, 
9  S.  W.  679-683;  Railroad  Co.  v.  Johnson,  (Tex.)  7  S.  W.  378; 
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Jacoby  v.  Brigman,  (Tex.)  7.  S.  W.  367;  Mass  v.  Cameron, 
66  Tex.  412, 1  S.  W.  177. 

The  bill  of  exceptions  does  not  show  that  it  has  been  sub- 
mitted to  the  opposite  party  before  it  was  signed  and  filed,  as 
required  by  section  829.  This  should  be  shown.  These  rules 
of  practice  are  intended  for  the  protection  of  litigants,  and  are 
the  result  of  many  years'  efforts  to  devise  means  to  that  end. 

It  is  a  matter  known  to  all  the  profession  and  to  the  courts 
that  many  cases  have  been  affirmed  which,  had  the  entire 
proceedings,  or  that  part  of  them  pertinent  to  the  question 
considered,  been  presented  to  the  appellate  court,  would  have 
been  reversed.  The  burden  of  establishing  error  is  upon  the 
appellant,  and  every  presumption  must  be  indulged  by  this 
court  in  favor  of  the  judgment  of  the  lower  court.  Lockhart 
y.  KeUer,  (Tex.)  9  S.  W.  179,  181. 

The  judgment  is  affirmed. 

Wright,  C.  J.,  and  Sloan,  J.,  concurring. 


[Criminal  No.  61.    Filed  AprU  19,  1890.] 
[24  Pac.  183.] 

TERRITORY  OF  ARIZONA,  Plaintiff  and  Respondent,  v. 
A.  LEONARD  MEYER,  Defendant  and  Appellant. 

1.  Criminal  Law — ^Evidence. — ^Evidence  to  show  that  between  March 

12  and  April  15,  1889,  the  defendant  Meyer,  agent  of  Wells,  Fargo 
&  Co.,  disposed  of  certain  of  its  money  orders  for  his  personal 
benefit  was  admissible  as.  tending  to  connect  defendant  with  any 
shortage  in  the  office  after  April  15th,  although  it  was  admitted 
that  the  money-order  business  had  been  correctly  reported  up  to 
said  date,  for  the  reason  that  these  reports  were  not  sent  in  when 
due,  but  were  retained  by  defendant  for  days  after  they  should 
havd  been  forwarded. 

2.  Same — Same — ^Admission — Statements  Made  by  Authority  of  Ac- 

OUSED. — ^Where  it  is  the  duty  of  a  clerk  to  make  out  statements 
of  the  business  of  the  office,  under  defendant's  instructions,  and 
such  statements  so  made  are  placed  upon  defendant's  desk,  where 
he  is  frequently,  and  called  to  his  attention,  the  evidence  is  suf- 
ficient to  show  that  defendant  has  knowledge  of  their  contents, 
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and  they  are  properly  admitted  as  adnuBsioiiB  by  defendant  aa  to 
their  contents. 

3.  Same — Instructions  to  Jury — Proof  of  Embezzlement  of  Monet 

Orders  Sufficient  under  Indictment  for  Embezzuno  Money. — 
Defendant  used  money  orders,  for  his  own  benefit,  in  form  and  pur- 
porting on  their  face  to  be  receipts  for  money  by  defendant,  aa 
agent  of  the  company,  to  be  repaid  to  the  holders  by  the  company. 
In  legal  effect  such  use  amounted  to  a  payment  to  him  of  the  money 
they  called  for,  and  he  is  estopped  from  denying  Its  receipt.  An 
instruction,  upon  a  trial  for  embezzlement  of  money,  that  if  the 
jury  should  believe  from  the  evidence  that  the  defendant  used 
certain  orders  in  the  payment  of  his  debts,  and  that  he  did  not 
actually  receive  the  money  for  them,  he  could  not  be  convicted  for 
the  embezzlement  of  the  orders,  is  properly  refused. 

4.  Sams — Same — Agent  Entitled  to  Commission  not  Part  Owner. — 

An  instruction  asked  by  defendant,  that  if  defendant  was  agent 
of  the  company  and  entitled  to  a  commission  on  the  net  proceeds 
he  would  be  a  part  owxier  therein  and  could  not  be  guilty  of  em- 
bezzlement should  he  convert  the  whole  thereof  to  his  own  use,, 
is  properly  refused. 

5.  Same— Rev.  Stats.  Ariz.  1887,  Sec.  788,  of  Penal  Code,  Cited  ani> 

Construed — Elements  of  Crime — ^Aoent  Entitled  to  Commission 
— Trustee  as  to  Remainder. — To  sustain  a  conviction  under  the 
statute,  these  facts  must  be  shown:  (1)  The  trust  relation;  (2> 
the  possession  or  control  of  the  property  by  virtue  of  the  trust; 
and  (3)  the  fraudulent  appropriation  of  the  property  not  in  the 
due  and  lawful  execution  of  the  trust.  If  an  agent  authorized  to 
carry  on  a  business  for  his  principal  receives  a  commission  upon 
the  proceeds  of  the  business  he  is  still  a  trustee  for  the  use  of  hia 
principal  as  to  the  remainder,  and  has  in  his  possession  property 
by  virtue  of  his  trust. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
Joseph  H.  Kibbey,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

C.  F.  Ainsworth,  Edwards  &  Buck,  and  Frank  Baxter,  for 
Appellant. 

Clark  Churchill,  Attorney-General,  Frank  Cox,  District 
Attorney,  and  Goodrich  &  Street,  of  counsel,  for  Respondent. 

Abstract  and  immaterial  error  is  insuflBcient  to  reverse  a 
judgment.    People  v.  Yharra,  17  Cal.  166 ;  People  v.  Brother- 
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ton,  47  Cal.  388-404;  People  v.  Turley,  50  Cal.  469;  People 
V.  Sprague,  53  Cal.  491;  People  v.  Walsh,  43  Cal.  447-451  j 
People  V.  March,  6  Cal.  543-547 ;  People  v.  Moore,  8  Cal.  90. 

An  instruction  must  be  wholly  erroneous  or  susceptible  of 
doubtful  construction  to  warrant  an  appellate  court  in  saying 
the  jury  were  misled.    People  v.  Moore,  8  Cal.  90. 

The  supreme  court  will  not  disturb  a  judgment  in  a  criminal 
case  on  the  ground  that  the  evidence  was  insufficient  to  jus- 
tify the  verdict  unless  there  is  a  total  deficiency  of  evidence^ 
or  it  preponderates  so  greatly  against  the  verdict  as  to  ren- 
der it  clear  that  the  jury  must  have  acted  under  the  influence 
of  passion  or  prejudice.    People  v.  Manning,  48  Cal.  335. 

SLOAN,  J. — The  defendant,  A.  Leonard  Meyer,  was  tried 
at  the  October  term,  1889,  of  the  district  court  of  Maricopa 
County  upon  an  indictment  charging  him  with  having,  as  the 
agent  of  Wells,  Fargo  &  Co.,  embezzled  from  the  company 
the  sum  of  $5,800.  The  jury  returned  a  verdict  of  guilty. 
Defendant  moved  for  a  new  trial,  which  was  denied.  From 
the  judgment  of  conviction  and  the  order  denying  a  new  trial 
defendant  appeals.  The  proof  shows  that  Meyer  was  the 
agent  of  Wells,  Fargo  &  Co.,  a  corporation,  and  as  such  agent 
had  general  charge  of  the  express  and  money-order  business 
of  the  company  at  Phoenix,  Arizona.  He  was  allowed  a  com- 
mission upon  the  freight  business  of  the  office,  and  was  en- 
titled to  the  amount  due  him,  no  matter  where  collected,  at 
the  end  of  each  month,  when  he  settled  with  the  company.  He 
was  also  allowed  a  small  commission  upon  the  amount  of 
money  orders  sold  by  him.  He  received  no  other  compensa- 
tion. It  was  his  duty  to  send  into  the  general  office  of  the 
company  at  San  Francisco  weekly  reports  of  the  money-order 
business  done,  with  the  amounts  due  the  company,  and  at  the 
end  of  each  month  to  make  a  report  of  the  freight  business 
done  through  the  office,  and  send  in  the  amounts  of  receipt 
therefrom  after  deducting  his  commissions.  At  the  trial  the 
proseculion  was  permitted  to  show  that  between  March  12 
and  April  15,  1889,  Meyer  disposed  of  certain  money  orders 
of  Wells,  Fargo  &  Co.  to  various  persons,  some  in  payment  of 
individual  debts,  and  others  for  the  purpose  of  raising  money 
thereon   for  his  personal  use.     Counsel  for  the   defendant 
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objected  to  the  introduction  of  this  evidence  upon  the  ground 
that  the  same  was  immaterial  and  irrelevant,  for  the  reason 
that  these  money  orders  had  been  disposed  of  prior  to  April 
15th,  when  it  was  admitted  that  the  money-order  business 
had  been  correctly  reported  by  Meyer  up  to  said  date.  It 
appeared  in  proof,  however,  that  the  money-order  reports 
up  to  and  including  the  one  for  April  15th  were  not  sent  in 
when  due,  but  were  retained  by  defendant  for  days  after 
they  should  have  been  forwarded;  and  for  this  reason  we 
think  the  evidence  was  admissible  as  tending  to  connect  de- 
fendant with  any  shortage  in  the  office  after  April  15th. 

Counsel  for  defendant  urge  that  the  court  erred  in  admit- 
ting over  objection  certain  statements  not  in  the  handwriting 
of  defendant,  showing  the  business  of  the  office  for  the  month 
of  April  and  part  of  the  month  of  May,  being  the  time  in 
which  it  is  claimed  by  the  prosecution  that  the  shortage  in 
Meyer's  accounts  with  the  company  occurred.  These  state- 
ments were  made  out  by  one  P.  B.  Yates,  who  was  a  clerk  in 
the  employ  of  Meyer.  According  to  the  testimony  of  Yates, 
it  was  his  duty  to  make  out  the  reports  and  statements  of 
the  business  of  the  office,  and  that  Meyer  had  always  settled 
with  the  company  from  them ;  that  the  statements  introduced 
in  evidence  were  made  out  by  him  under  Meyer's  instructions, 
and  were  left  by  him  upon  Meyer's  desk  in  the  office  for 
Meyer's  inspection;  that  these  remained  there  until  Meyer 
left  Phoenix,  in  May,  and  that  during  this  time  Meyer  was 
frequently  in  his  office  and  at  his  desk ;  that  just  before  Meyer 
left  Phoenix  his  attention  was  called  to  the  fact  by  Yates 
that  these  statements  had  not  been  sent  into  the  general  office 
of  the  company.  We  think  that  the  evidence  is  sufficient  to 
show  that  Meyer  had  a  knowledge  of  the  contents  of  these 
statements ;  and  having  been  made  out  by  his  direction,  they 
were  properly,  admitted  as  admissions  by  defendant  as  to 
their  contents.  We  have  carefully  considered  the  instructions 
given  by  the  court;  and,  although  one  or  two  of  them  are 
open  to  criticism  if  considered  apart  from  the  others,  the 
instructions  as  a  whole  are  sufficiently  explicit,  and  very  fully 
state  the  law  of  the  case. 

A  number  of  instructions  were  asked  for  by  the  defendant 
which  were  refused  by  the  trial  court.    Two  of  these  present 
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questions  of  some  interest  and  importance.  The  first  of  these, 
numbered  6,  reads  as  follows:  ''The  defendant  is  charged 
in  the  indictment  with  fraudulently  appropriating  and  em- 
bezzling money,  and  under  this  indictment  he  cannot  be  con- 
victed of  embezzling  money  orders.  If  the  jury  should  believe 
from  the  evidence  that  the  defendant  used  certain  orders  in 
the  payment  of  his  private  debts,  and  that  he  did  not  actually 
receive  the  money  for  them,  then  in  that  event  he  could  not 
be  convicted  under  this  indictment  for  the  embezzlement  of 
those  orders."  The  money  orders  referred  to  in  the  instruc- 
tion were  money  orders  of  Wells,  Fargo  &  Co.  These  were 
in  form,  and  purported  upon  their  face  to  be,  receipts  for 
money  by  Meyer,  as  the  agent  of  the  company,  to  be  repaid  to 
the  holders  by  the  company,  at  any  of  certain  designated 
offices  of  the  company,  when  presented.  They  were  all  paid 
by  the  company  to  the  holders.  In  legal  eflfect,  the  disposition 
of  these  money  orders  by  Meyer  in  payment  of  his  debts 
amounted  to  a  payment  to  him  of  the  money  they  called  for, 
and  he  is  estopped  from  denying  its  receipt. 

The  ninth  instruction  asked  for  by  defendant  is  as  f oUows : 
**The  jury  are  instructed  that,  if  they  believe  from  the  evi- 
dence in  this  case  that  the  defendant  was  the  agent  of  Wells, 
Pargo  &  Co. ;  that  he  received  for  his  services  a  commission 
of  ten  per  cent  of  the  net  proceeds  of  the  earnings  of  the 
office  at  Phcenix, — then  in  that  event  he  would  be  a  part 
owner  of  the  net  proceeds,  and  he  could  not  be  convicted  of 
the  crime  of  embezzlement  should  he  convert  the  whole  of  the 
earnings  to  his  own  use.*'  The  indictment  in  this  case  was 
evidently  drawn  under  section  788  of  the  Penal  Code.  This 
section  was  meant  to  apply  to  persons  occupying,  fiduciary 
relations,  such  as  public  officers  and  officers  and  agents  of 
corporations,  public  and  private.  To  sustain  a  conviction 
under  this  section,  three  facts  must  be  shown: — 1.  The  trust 
relation;  2.  The  possession  or  control  of  property  by  virtue 
of  the  trust;  and  3.  The  fraudulent  appropriation  of  the  prop- 
erty not  in  the  due  and  lawful  execution  of  the  trust.  If  an 
agent  of  a  corporation  authorized  to  carry  on  a  business  for 
his  principal  receives  a  commission  upon  the  proceeds  of  the 
business,  he  is  still  a  trustee  for  the  use  of  his  principal  as 
to  the  remainder,  and  has  in  his  possession  property  by  virtue 
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of  his  trust.  In  this  case,  Meyer  was  required  to  send  at 
stated  intervals  the  amount  of  the  receipts  of  the  office  less 
his  commission.  These  amounts,  at  least,  he  held  in  trust  for 
the  corporation,  and  it  was  these  which  constituted  the  subject- 
matter  of  the  embezzlement.  / 

The  cases  cited  by  appellant's  counsel  were  cases  applying' 
to  persons  occupying  different  relations  to  that  of  Meyer, 
and  were  under  different  statutes,  and  hence  have  no  bearing 
upon  this  case.  The  evidence  is,  we  think,  sufficient  to  sustain 
the  verdict. 

The  judgment  and  order  must  be  affirmed,  and  it  is  ao 
ordered. 

Wright,  C.  J.,  and  Kibbey,  J.,  concurring. 


rCivil  No.  291.     Filed  September  2,  1890.] 
[32  Pac.  266.] 

A.  B.  KOONS  et  al.,  Plaintiffs  and  Appellants,  v.  THE  ARI- 
ZONA  MINING  COMPANY  and  THE  PHCENIX 
MINING  COMPANY,  Defendants  and  Appellees. 

1«  Appeal  and  Ebbobt-Bux  of  Exceptions — ^Mmion  ros  New  Trial  — 

ASSIONliXNTS  OF  E&BOB — PUTNAH  Y.  PUTNAM,  ANTE,  P.  182,  24  PAO. 

320,  Followed — ^Fundamental  Error. — ^Where  there  are  no  errors 
assigned  other  than  such  as  might  have  been  good  cause  for  a  new 
trial  and  no  bill  of  exceptions  was  preserved  to  the  ruling  of  the 
court  upon  motion  for  a  new  trial,  this  court  cannot  consider  the 
errors  assigned.  Putnam  v.  Putnam,  supra,  followed.  No  errors 
appearing  on  the  face  of  the  record  the  judgment  wiU  be  affirmed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
William  W.  Porter,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion* 

Edwards  &  Buck,  for  Appellants. 

L.  H.  Chalmers,  and  Baker  &  Campbell,  for  Appellees. 
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PER  CURIAM.— Upon  the  authority  of  Putnam  v.  Put- 
nam,  ante,  p.  182,  24  Pac.  320,  we  cannot  consider  the  errors 
assigned  by  appellants  in  this  case,  as  no  bill  of  exceptions 
was  preserved  to  the  ruling  of  the  court  upon  the  motion  for 
a  new  trial. 

There  is  nothing  but  the  minute  entries  of  the  clerk  in  this 
transcript  showing  that  the  motion  was  ever  made  or  acted 
upon  by  the  court.  All  the  errors  assigned  might  have  been 
good  cause  for  a  new  trial,  and  should  have  been  urged  in  the 
court  below  in  their  motion,  and  if  an  adverse  ruling  was  made, 
this  ruling  excepted  to  and  presented  to  us  by  a  proper  bill 
of  exceptions. 

As  DO  error  appears  upon  the  face  of  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 


ICMl  No.  288.    Filed  September  2,  1890.] 
[78  Pac  399.] 

F.  K.  MILLER,  Plaintiff  and  Appellee,  v.  A.  A.  OREEN, 
Defendant  and  Appellant. 

1.  Afpiai.  and  Ebror— Conitjot  m  EvmsNcs.— Where  there  is  a  con- 

flict in  evidence  this  court  wiU  not  interfere  with  the  finding  of  the 
trial  court. 

2.  Sams— Bill  of  Particulars — Objections — ^Must  be  Made  in  the 

Trial  Court — Must  be  Speciho. — Objection  that  a  bill  of  partic- 
ulars is  not  sufficiently  particular  must  be  made  in  the  court  below 
and  the  objection  should  be  specific 

3.  Same — Evidence — ^Admission  of  Immaterial  and  Irrelevant  Evi- 

dence— Trial  by  Court — Burden  of  Showing  Injury  on  Ap- 
pellant.— Error  of  the  trial  court  in  admitting  irrelevant  and  im- 
material evidence,  where  the  trial  is  before  the  court,  will  not 
avail  on  appeal  in  absence  of  a  showing  that  it  affected  the  judg- 
ment of  the  court.  The  burden  is  on  the  objector  to  show  that  it 
was  likely  to  affect  the  material  question  in  the  case. 

4.  Sams— Expert  Evidence — Harmless  Error. — Error  in  admitting  ex- 

pert evidence  to  prove  the  value  of  services  is  harmless  where  th» 
▼alue  of  the  services  is  conceded  by  appellant. 
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5.  Same — Exclusion  of  Eyidencs — ^Immaterial. — ^Eridence,  offered  and 

eieluded  in  an  action  for  attorney's  fees,  that  other  attorneys 
were  employed  by  appellant  does  not  seem  to  have  been  offered  for 
the  purpose  of  tending  to  show  that  appellee  was  not  employed  by 
appellant — the  question  in  the  case— if  it  would  tend  to  show  that 
fact.  Its  exclusion  is  not  urged  or  embraced  in  the  motion  for  a 
new  trial  and  affords  no  ground  for  reversal. 

6.  Same— Motion  fob  New  Trial — Must  be  Signed  by  Party  ob  At- 

tobney—Rev.  Stats.  Ariz.  1887,  Par.  834,  Cited. — ^Motion  for  new 
trial  is  required  by  statute,  supra,  to  be  signed  by  party  or  his 
attorney. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  B.  E. 
Sloan,  Judge.     AfSrmed. 

The  facts  are  stated  in  the  opinion. 

Hereford  &  Hereford,  for  Appellant 

Jeffords  &  Franklin,  for  Appellee. 

PER  CURIAM. — The  appellee  recovered  judgment  in  the 
court  below  against  the  appellant  for  legal  services  in  the 
sum  of  five  hundred  dollars.  The  appellant  concedes  that 
the  recovery  was  not  too  large  if  the  appellee  rendered  the 
services  he  claimed  to  have  rendered,  and  did  it  at  the  request 
of  appellant.  On  the  subject  of  the  value  of  the  services 
there  was  evidence  of  witnesses  on  a  hypothetical  case  which 
amply  sustains  the  finding  of  the  court.  The  only  question, 
then,  on  the  merits  which  remains  was,  Did  the  evidence  prove 
that  plaintiff  below  (appellee)  rendered  the  services,  and 
at  the  request  of  appellant!  The  appellee  testified  that  he 
did.  The  appellant  testified  that  the  services  were  not  ren- 
dered at  all,  that  he  did  not  employ  appellee  as  an  attorney, 
and  that  the  services  were  not  rendered  for  him  or  at  his  re- 
quest. This  raised  a  question  of  fact,  where  there  was  a 
conflict  of  evidence.  The  trial  court  heard  all  the  evidence, 
saw  the  witnesses  on  the  stand,  and  was  in  a  better  position 
to  settle  the  preponderance  than  this  court.  Conceding  there 
was  but  one  witness  on  each  side  of  the  issue,  this  court  can- 
not say  .that  the  trial  court  may  not  have  believed  one  and 
disbelieved  the  other. 
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But  it  is  stoutly  urged  that  the  court  should  have  required 
a  bill  of  particulars.  There  is  a  bill  of  particulars  in  what 
purports  to  be  a  bill  of  exceptions.  If  this  bill  of  particulars 
was  not  suflSciently  particular,  objection  should  have  been  made 
to  it  in  the  court  below,  and  the  objections  should  have  been 
specific  and  particular. 
The  objection  that  the  court  erred  in  admitting  the  evidence 
of  C.  C.  Stephens,  on  the  ground  that  the  evidence  of  Ste- 
phens was  irrelevant  and  immaterial,  cannot  avail  in  this 
court,  for  it  does  not  appear  that  the  irrelevant  and  im- 
material evidence,  if  it  was  such,  was  on  the  material  contro- 
versy in  this  case,  or  in  any  way  affecting  the  finding  or 
judgment  of  the  court.  The  trial  was  by  the  judge,  and  not 
a  jury;  and  even  in  the  case  of  a  jury  trial  some  irrelevant 
and  immaterial  evidence  may  be  admitted,  and  yet  have  no 
effect  on  their  finding.  The  burden  is  on  the  objector  to  show 
that  it  was  of  such  character  and  force  as  to  have  been 
likely  to  affect  the  vital  or  material  question  in  the  case. 

Another  objection  urged  was  the  admission  of  expert  evi- 
dence to  prove  the  value  of  the  alleged  services.  As  appellant 
concedes  the  value  of  the  services,  and  only  contends  that  they 
were  not  rendered  for  appellant,  it  is  not  necessary  to  further 
consider  this  objection. 

The  evidence  offered  by  appellant,  and  excluded  by  the 
court,  that  other  attorneys  were  employed  by  appellant,  does 
not  seem  to  have  been  offered  for  the  purpose  of  tending  to 
show  that  appellee  was  not  employed  by  appellant — ^the 
vital  question  in  the  case — if  it  would  tend  to  show  that  fact. 
Nor  does  the  exclusion  of  this  evidence  seem  to  be  urged  in 
the  motion  for  a  new  trial  as  one  of  the  grounds  therefor. 
It  is  not  embraced  in  the  motion  for  a  new  trial. 

The  motion  for  a  new  trial  does  not  appear  to  have  been 
signed  by  the  party  or  his  attorney,  as  required  by  paragraph 
834  of  the  Revised  Statutes  of  1887:  But  even  on  the  face 
of  the  transcript — ^not  the  record — ^we  do  not  see  good  grounds 
for  reversing  the  action  of  the  court  below. 

The  judgment  below  will  be  affirmed. 
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[Civil  No.  290.    Filed  September  2,  1890.] 
[73  Pac.  448.] 

THE  COUNTY  OF  COCHISE,  Plaintiff  and  Appellant,  v. 
A.  J.  RITTER,  as  County  Treasurer  and  ex-officio  Tax 
Collector  of  said  County,  et  al.,  Defendants  and  Ap- 
pellees. 

1.  Appeal  and  Error— Assignment  of  Errors — ^FAniUEE  to  Assign 

Error  Waives  Errors  not  Fundamental — ^Fkaoticb — ^Motion  to 
Dismiss  Appeal. — ^A  motion  to  dismiss  an  appeal  upon  the  ground 
that  there  is  no  assignment  of  error  in  the  record  must  prevaU  un- 
less the  record  shows  error  on  its  face. 

2.  Officers — Official  Bond — Withdrawal  of  Sxtbett— Beleasbs  All 

— Laws  1883,  pp.  158,  159,  No.  63,  Construed— Must  Give  New 
Bond. — When  a  surety  upon  the  joint  and  several  bond  of  a  county 
officer  gives  notice  of  his  desire  to  be  released  from  all  further  lia- 
bility thereon,  in  conformity  to  statute,  supra,  such  withdrawal 
operates  as  a  release  of  all  the  sureties.  The  statute  requires  in 
such  an  event  the  officer  to  give,  not  other  or  additional  surety,  but 
a  new  bond. 

3.  Sams — Same — Statute   Part   of    Contract— Repeal — ^Bev.   Stats. 

Ariz.  1887,  Par.  3101,  Cited— Impairino  Obligation  of  Contract. 
— ^A  statute  in  force  at  the  time  a  bond  is  given  becomes  a  part 
of  the  contract  and  any  subsequent  act  of  the  legislature  cannot 
Tary  the  contract  without  the  consent  of  the  sureties. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
William  H.  Barnes,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Clark  Churchill,  Attorney-General,  and  W.  H.  Stilwell, 
District  Attorney,  for  Appellant. 

Defendants  contend  that  the  withdrawal  of  said  Costello 
as  surety  in  October,  1887,  worked  a  release  of  iall  the  other 
sureties  on  said  bond,  and  cite  People  v.  Buster,  11  Cal.  215. 

This  bond  was  given  under  act  No.  63,  approved  March  6, 
1883.  Section  7  enumerates  the  breaches  for  which  the  prin- 
cipal and  sureties  shall  be  held  liable  **  during  the  time  such 
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ofiScer  shall  continue  to  perform  any  of  the  duties  of,  or  hold 
such  office,  unless  the  surety  or  sureties  be  released  therefrom, 
<is  hereinafter  provided/'  Section  12  provides  that,  *^In  no 
case  shall  the  original  he  discharged  by  the  fUing  of  an  addi- 
tional or  new  bond."  Section  15  provides  the  manner  in  which 
a  surety  may  be  released  from  the  obligations  of  the  bond. 
There  was  but  one  way  in  which  any  surety  of  the  first  bond 
<50uld  be  relieved  from  his  obligation, — ^viz.,  by  complying 
with  the  provisions  of  section  15,  and  but  one  surety  was 
80  rekased.  After  the  release  of  one  surety,  the  others  not 
desiring  to  be  released,  and  not  availing  themselves  of  the  only 
way  provided  by  statute  by  which  they  could  be  released,  were 
held  and  bound  to  the  obligations  of  their  bond  as  fully  as 
they  were  prior  to  the  release  of  one  of  the  sureties.  No  surety 
can  be  released  except  in  the  manner  provided  by  statute — 
section  7  above  quoted. 

Jeffords  &  Franklin,  Herring  &  Herring,  Ben  Goodrich, 
-and  6.  W.  Lorain,  for  Appellees. 

It  IS  well  established  at  common  law  that  the  release  of  one 
surety  on  a  bond  without  the  consent  of  the  other  sureties 
will  release  them  also.  Therefore  the  release  of  Martin  Cos- 
tello  by  the  board  of  supervisors  without  the  knowledge  or  con- 
sent of  the  other  sureties  discharged  aU. 

The  common  law  on  this  subject  is  not  changed  by  the  act  of 
March  6,  1883,  of  the  Session  Laws  of  Arizona,  p.  158,  under 
which  the  bond  was  given. 

The  case  of  People  v.  Butter,  11  Cal.  215,  is  decisive.  The 
court  says:  ''A  surety  has  the  right  to  stand  on  the  precise 
terms  of  his  contract.  He  can  be  held  to  no  other  or  dif- 
ferent contract.  In  this  case,  the  sureties  all  contracted 
together  with  reference  to  the  common  responsibility.  In 
case  of  a  breach  or  loss,  each  surety  had  his  recourse  for 
contribution  upon  his  fellows.  The  discharge  of  any  of  the 
obligors  affected  the  contract  as  to  all.  It  made  it  indeed 
a  different  contract  from  that  made  by  the  parties." 

SLOAN,  J. — A  motion  to  dismiss  the  appeal  in  this  action 
was  made  by  appellees,  upon  the  ground  that  there  is  no 
assignment  of  error  in  the  record.    The  motion  must  prevail 
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unless  the  record  shows  error  upon  its  face.  The  record  before 
us  consists  of  the  complaint,  separate  answers  of  the  defend- 
ants, and  judgment  of  the  court  sustaining  demurrers  and  dis- 
missing the  action.  We  will  briefly  consider  the  question 
presented  by  the  pleadings,  with  a  view  of  ascertaining  if 
there  be  error  in  the  judgment  of  the  court  thereon. 

The  action  was  brought  by  the  county  of  Cochise  against 
A.  J.  Ritter,  and  the  sureties  upon  two  bonds  given  by  said 
Bitter,  as  treasurer  and  ex-officio  tax  collector  of  said  county. 
The  complaint  recites  that  the  defendant  was  at  the  Novem- 
ber, 1886,  election,  duly  elected  to  the  office  of  treasurer  and 
ex-officio  tax  collector  of  said  county  of  Cochise,  and  there- 
after duly  qualified  and  entered  upon  the  duties  of  said  office. 
That  in  the  month  of  May,  1887,  the  official  bond  given  by 
Ritter,  as  treasurer  and  ex-officio  tax  collector,  having  become 
insufficient,  said  Ritter,  by  an  order  of  the  board  of  supervisors 
of  said  county,  was  required  to  furnish  a  new  bond  with  sure- 
ties in  the  sum  of  one  hundred  thousand  dollars,  which 
order  was  duly  complied  with  by  Ritter.  That  thereafter,  in 
the  month  of  October,  1887,  Martin  Costello,  one  of  the  sure- 
ties upon  the  last-named  bond,  withdrew  therefrom,  and  was 
released  from  any  further  obligation  as  such  surety,  and  said 
Ritter  was  by  said  board  required  to  give  an  additional  bond 
in  the  sum  for  which  said  Costello  was  originally  bound. 
That  said  additional  bond  was  by  said  Ritter  given,  and  by 
said  board  approved  and  duly  filed.  The  complaint  further 
states  that  after  said  additional  bond  had  been  given,  and 
while  both  it  and  the  bond  given  in  May,  1887,  were  in  force 
and  effect,  Ritter,  in  breach  of  said  bonds,  unlawfully  ap- 
propriated to  his  own  use  certain  sums  of  money  which  he 
had  received  as  such  treasurer  and  ex-officio  tax  collector,  and 
had  heretofore  failed  and  refused  to  replace  the  same  upon 
lawful  demand.  Judgment  is  asked  for  against  Ritter  and  the 
sureties  upon  the  last-mentioned  bonds.  The  defendants  sep- 
arately demurred  to  the  complaint,  upon  the  ground  that  it 
failed  to  state  a  cause  of  action.  The  court  sustained  the 
demurrers  to  the  complaint  as  to  all  the  defendants  except 
Ritter,  but,  the  plaintiff  declining  to  amend  or  to  proceed 
against  Ritter  separately,  and  electing  to  stand  upon  the  com- 
plaint, the  action  was  dismissed. 
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The  facts  stated  in  the  complaint,  although  sufficient  to 
maintain  the  action  against  the  defendant  Bitter,  showed  no 
cause  of  action  as  against  the  defendant  sureties  for  any  de- 
falcation by  Bitter  subsequent  to  the  withdrawal  and  the 
release  of  Costello  from  the  original  bond  sued  upon,  and  the 
demurrer  was  properly  sustained  as  to  them.  At  common 
law  the  release  of  one*  surety  upon  a  joint  and  several  bond 
operates  as  a  discharge  of  the  whole.  This  rule  is  adhered 
to  with  great  strictness,  and  only  when  the  legislature  has 
clearly  ordained  otherwise  is  it  departed  from.  The  statute 
in  force  at  the  time  the  original  bond  sued  upon  was  given 
was  the  act  approved  March  6,  1883,  (Laws  1883,  pp.  158, 
159,  No.  63).  So  far  as  it  pertains  to  the  subject  it  reads 
as  follows: — 

**Sec.  15.  Any  surety  on  the  official  bond  of  any  officer 
may  be  released  from  any  liability  thereafter  incurred  in  the 
following  manner,  to  wit:  Such  person  shall  file  with  the 
officer  authorized  by  law  fo  approve  such  official  bond  a 
statement  in  writing,  setting  forth  the  desire  of  said  surety 
to  be  released  from  all  further  liability  therefor,  which  state- 
ment shall  be  signed  by  the  party  making  the  request,  and  a 
copy  of  the  statement  shall  be  served  on  the  officer  named 
in  such  official  bond,  and  due  return  made  thereof. 

**Sec.  16.  If  within  ten  days  after  such  service  is  made  as 
required  in  the  preceding  section,  said  officer  shall  fail, 
neglect,  or  refuse  to  file  a  new  bond,  such  surety  shall  be 
released  from  any  liability  incurred  by  said  officer  thereafter, 
and  the  office  shall  become  vacant,  and  such  vacancy  shall  be 
filled  by  the  person  or  board  authorized  by  law  to  fill  the  same 
upon  proof  of  due  service  of  a  copy  of  such  statement." 

It  is  clear  from  the  reading  of  these  sections  that  the  legis- 
lature did  not  intend  that  upon  the  withdrawal  of  a  surety 
the  officer  was  merely  to  furnish  a  bond  which  should  be  cumu- 
lative or  additional  to  the  original  bond.  He  was  required  in 
such  an  event  to  give,  not  other  or  additional  surety,  but  a 
bond  which  would  take  the  place  of  the  old  one.  A  failure 
to  give  such  bond  within  ten  days  after  notice  of  the  appli- 
cation of  any  surety  for  release  by  the  statute  worked  a  va- 
cancy in  the  office.  It  cannot  be  inferred  that  the  legislature 
intended  by  this  to  continue  in  force  the  old  bond  for  future 
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liabilities  and  to  change  the  common-law  rule  as  to  such  obli- 
gations. We  think  the  case  of  People  v.  Blaster,  11  Cal.  215, 
.  in  construing  a  very  similar  statute,  correctly  states  the  rule, 
and  is  decisive  on  that  point.  Very  probably  the  board  of 
supervisors,  when  they  made  the  order  releasing  Costello  and 
approving  the  additional  bond  given  by  Ritter,  had  in  view 
the  act  of  1887  (par.  3101,  Rev.* St.  Ariz.  1887),  which  permit- 
ted this  to  be  done  without  affecting  the  liability  of  the  other 
sureties  upon  the  original  bond.  But  it  is  to  be  remembered 
that  the  statute  in  force  at  the  time  a  bond  is  given  becomes 
part  of  the  contract,  as  much  so  as  if  recited  in  the  bond  in 
precise  terms.  Any  subsequent  act  of  the  legislature  cannot 
vary  the  contract  or  change  the  liability  or  increase  the  obli- 
gation of  the  sureties  without  their  consent.  To  hold  otherwise 
would  be  to  hold  that  the  legislature  may  by  act  impair  the 
obligation  of  a  contract. 

In  the  absence  of  any  assignment  of  error,  and  no. error 
appearing  on  the  face  of  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Kibbey,  J.,  concurs. 


[GivU  No.  264.     Filed   September  3,   1890.] 
[73  Pac.  445.] 

JAMES  BRASH,   Plaintiff  and  Appellee,  v.   NICHOLAS 
WHITE,  Defendant  and  Appellant 

1.  Appeal  and  Ereor— Bivdtw — Conplictino  Evtoence. — ^Where  there 

is  a  Bubstantial  conflict  in  the  evidence  this  court  will  not  dis- 
regard the  conclusion  of  the  trial  court. 

2.  Irrigation — ^Weongpul   ]>iver8ion — Damages — Defenses — Tenancy 

OR  License  Terminated  bt  Adverse  Holding. — ^In  an  action  for 
damages  for  the  wrongful  diversion  of  water  from  plaintiff's  land 
by  defendant  it  is  no  defense  for  defendant  to  claim  as  tenant  or 
licensee  of  plaintiff  where  it  appears  that  he  had  terminated  his 
relations  with  plaintiff  by  "jumping"  the  land  on  which  he  \va* 
as  tenant  or  by  license  and  holding  adversely  to  pliaiintiff. 
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8.  Appxal  and  Erbor — ^Bnx  oi;  Ezckftions — Motion  fob  New  Trial — 
Bxv.  Stats.  Ariz.  1887,  Par.  842,  Cited. — ^Failure  to  save  the  motion 
for  a  new  trial  bj  a  bill  of  exceptions  is  fatal  to  the  appeal. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  PinaL 
Affirmed, 

The  facts  are  stated  in  the  opinion, 

Sloan  &  Stone,  and  Houghton,  Silent  &  Campbell,  for  Ap- 
pellant. 

That  defendant  originally  took  water  from  September,  1886, 
from  the  plaintiff's  ditch  with  the  plaintiff's  full  consent 
and  under  an  agreement  of  some  kind,  is  conceded.  That  there 
was  no  complaint  about  his  taking  water  until  Brash  claimed 
that  White  had  jumped  one  hundred  and  sixty  acres  of  his 
land  in  the  upper  part  of  the  valley,  is  beyond  dispute.  Now 
if  this  arrangement  was  made  in  August,  1886,  and  if  it  was 
partially  carried  into  effect  by  the  construction  of  ditches, 
and  taking  the  water,  it  follows  that  the  lease  was  valid  for  the 
term  of  one  year,  and  that  White,  as  lessee,  had  a  right  to  the 
water. 

The  general  rule  has  been  to  treat  a  person  in  White's 
position  as  a  tenant  from  year  to  year.  In  either  case  White 
was  entitled  to  the  water  until  the  expiration  of  his  term. 

That  part  performance  of  a  contract  void  under  the  statute 
of  frauds  or  the  doing  of  acts  under  it  which  would  be  detri- 
mental to  the  party  doing  them  if  the  contract  should  not  be 
carried  out,  when  done  with  the  knowledge  and  approval  of 
the  other  party,  are  good  grounds  for  enforcing  parol  con- 
tracts for  land  is  familiar  doctrine.  In  this  case  White,  on  the 
faith  of  the  water  supply,  had  proceeded  to  clear  some  acres 
of  land,  and  had  built  his  house  and  put  in  a  crop.  It  would 
be  grossly  inequitable  to  say  that  after  he  had  done  this  he 
should  be  liable  to  be  turned  out  at  a  moment's  notice  or 
be  treated  as  a  trespasser. 

See  Wood  on  Landlord  and  Tenant,  sec.  205,  pp.  284-289; 
Arguello  v.  Edenger,  10  Cal.  159;  Morrison  v.  Peay's  Execvr- 
tors,  21  Ark.  112. 
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G.  H.  Oury,  (Baker  &  Campbell,  of  Counsel,)  fop  Ap- 
pellee. 

Where  there  is  a  substantial  conflict  in  the  evidence  in  the 
court  below,  the  judgment  will  not  be  disturbed  upon  the 
ground  that  said  judgment  is  contrary  to  the  evidence.  Ehl- 
rich  V.  EwcUd,  51  Cal.  172 ;  Gray  v.  Salt  River  VaUey  Canal 
Co.,  2  Ariz.  225,  12  Pac.  607. 

White  only  used  the  water  under  license  from  Brash  with- 
out consideration,  which  license  was  revocable  at  any  time. 
Morrell  v.  Mackman,  24  Mich.  279. 

PER  CURIAM.— This  is  an  action  by  the  plaintiff  against 
defendant  for  damages  claimed  to  have  been  suffered  by 
reason  of  the  defendant  cutting  an  irrigating  ditch  of  plain- 
tiff and  diverting  water  therefrom,  thereby  injuring  the  crop 
of  plaintiff.  It  is  insisted  by  defendant  (appellant),  first, 
that  there  was  no  substantial  damages  proven  on  the  trial 
below.  The  evidence  does  disclose  the  fact  that  the  plaintiff  on 
the  trial  below  testified  that  White  (defendant),  without  his 
(plaintiff's)  permission,  puts  dams  in  the  ditch  and  diverted 
water  from  May  11th  to  June  Ist  nearly  all  the  time,  and  that 
consequently,  he  lost  nearly  all  his  corn,  and  had  a  young  crop 
of  alfalfa  injured ;  that  he  had  from  two  hundred  and  fifty  to 
three  hundred  acres  in  alfalfa ;  that  he  lost  one  hundred  tons 
of  alfalfa,  worth  ten  dollars  per  ton  in  stack,  the  cost  of 
putting  in  stack,  two  and  one  half  dollars  per  ton ;  that  he  lost 
twenty  thousand  pounds  of  grain,  and  perhaps  twenty-five 
dollars  worth  of  trees. 

Several  witnesses  testified  that  they  saw  the  crop  of  plain- 
tiff, and  that  it  looked  like  it  needed  water.  On  the  other 
hand,  the  defendant's  evidence  was  very  strong  that  there  was 
no  substantial  damage  to  plaintiff  by  reason  of  anything 
done  by  defendant.  It  may  be  said  the  evidence  was  not  as 
certain  in  character  or  as  clear  in  preponderance  as  to  make 
the  question  free  from  difficulty.  But  the  court  below,  with 
the  witnesses  before  it,  was  in  a  better  position  to  judge  of  the 
credibility  of  witnesses  and  the  weight  of  the  evidence  than 
the  appellate  court,  that  had  only  the  record  statement  of 
what  the  evidence  was,  without  the  advantage  of  observing  the 
manner  of  the  witnesses,  etc.    The  conflicting  testimony  was 
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weighed,  considered,  and  determined  by  the  trial  court,  and 
the  rule  in  such  cases  is  well  settled  that  the  appellate  court 
will  not  disregard  the  conclusion  reached  by  the  trial  court. 
The  conflict  in  the  evidence  extended  to  the  amount  of  damage 
suffered  by  the  plaintiff,  as  well  as  the  question  of  damage  or 
no  damage.  Having  examined  the  record  sufficiently  to  see 
that  there  was  a  substantial  conflict,  we  do  not  feel  called 
upon  to  go  over  the  same  further  than  we  have  done. 

It  is  further  claimed  by  defendant  that  he  was  the  lessee 
of  water,  and  not  of  land  and  water.  Upon  this  point,  also, 
there  was  a  conflict.  It  is  still  further  claimed  that  defendant 
was  tenant  of  plaintiff,  and  had  a  right  to  take  water  from  his 
ditch  as  tenant  for  the  year.  Also  that,  if  he  was  not  tenant, 
he  had  a  license  from  the  plaintiff  to  do  so.  If  we  concede 
that  he  was  tenant  by  the  year  or  that  he  had  a  license  from 
the  plaintiff,  his  tenancy  or  his  license,  whichever  it  was, 
he  terminated  by  his  own  act  of  **  jumping''  the  land  on  which 
he  was  as  tenant  or  by  license.  He  cannot  occupy  the  position 
of  an  adverse  and  hostile  holding,  and  at  the  same  time  that 
of  a  tenant  or  licensee.  The  conclusions  we  have  reached 
cover  all  the  material  points  in  the  case. 

While  we  have  considered  the  merits  of  this  case,  there  are 
objections  to  the  transcript  fatal  to  the  appeal.  The  motion 
for  a  new  trial  was  not  saved  by  a  bill  of  exceptions.  Bev. 
Stats.  1887,  par.  842. 

Judgment  below  is  affirmed. 


[Criminal  No.  62.     Filed  September  3,  1890.] 

TERRITORY  OF  ARIZONA,  Plaintiff  and  Respondent,  v. 
RAMON  FLORES,  Defendant  and  Appellant 

1.  Appeal  and  Erbob — Conplict  m  Evidknce. — ^Where  there  is  a  con- 

flict in  the  evidence  the  appellate  court  wiU  defer  to  the  conclusion 
reached  by  the  court  below. 

2.  Same — Transcript  op  the  Evtoenoe — Bill  oi  Exceptions — State- 

ment OP  Facts — Rev.  Stats.  Ariz.  1887,  Pars.  1739,  1740,  1744, 
Penal    Code,    Cited. — ^A    transcript    of    the    reporter's    shorthand 
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notes  filed  and  approved  by  the  judge  fifty-five  days  after  the  mo- 
tion for  new  trial  was  overruled  cannot  be  taken  either  as  a  bill 
of  exceptions,  it  not  having  been  presented  to  the  judge  for  his 
allowance  and  signature  within  ten  days  a^ter  the  conclusion  of  the 
trial,  par.  1739,  supra,  no  order  for  an  extension  of  time  appearing 
of  record,  par.  1744,  supra,  and  it  nut  having  been  presented  to  the 
district  attorney  as  provided  by  par.  1740,  supra;  or  as  a  state- 
ment of  facts,  the  provisions  of  the  law  for  making  up  a  state- 
ment of  facts  being  similar. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

P.  S.  Perley,  and  Henry  Steegletz,  for  Appellant 

Clark  Churchill,  Attorney-General,  and  Prank  Cox,  District 
Attorney,  for  Respondent. 

PER  CURIAM.-nThe  defendant-appellant  was  found 
guilty  of  grand  larceny  and  judgment  passed  accordingly. 

A  motion  for  a  new  trial  was  made  and  grounds  alleged  as 
follows:  ** Because  the  verdict  is  contrary  to  the  law  and  the 
evidence.  Because  the  court  misdirected  the  jury  as  to  the 
law.''    The  motion  was  overruled. 

The  first  objection  raises  the  familiar  proposition  of  law 
that  where  there  is  a  conflict  in  the  evidence  the  appellate  court 
will  defer  to  the  conclusion  reached  by  the  court  below,  for  the 
reason  that  the  court  below  saw  the  witnesses  face  to  face, 
took  notice  of  their  appearance  and  demeanor  on  the  stand, 
and  was  in  better  position  to  weigh  the  evidence  and  judge 
of  the  credibility  of  the  witnesses  than  the  appellate  court, 
which  only  knows  of  the  evidence  by  the  cold  type. 

While  the  action  of  the  defendant-appellant,  taking  his  own 
statement  as  true,  was  not  the  conduct  and  action  of  a 
shrewd  and  cautious  criminal,  the  most  casual  observer  has 
noticed  that  the  conduct  of  criminals  is  often  marked  by 
an  apparent,  if  not  a  real,  recklessness  wholly  abnormal. 
A  criminal  is  in  a  certain  sense  and  to  a  certain  degree 
abnormal,   and   it  is  not  strange  that  his  conduct  should 
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be  like  himself.  In  this  case  the  defendant's  action,  upon 
his  own  statement,  was  bold  and  reckless  on  the  theory  of  his 
guilt.  But  we  are  not  without  observation  where  criminals 
have  been  equally  reckless.  But  we  do  not  deem  it  the  prov- 
ince of  this  court  in  a  case  of  this  character  to  examine  and 
pass  upon  the  weight  of  the  evidence.  We  have  examined  it 
enough  to  see  that  there  was  evidence  sufficient  to  make  it  the 
duty  of  this  court  to  acquiesce  in  the  conclusion  of  the  jury 
as  to  the  facts  in  the  court  below. 

The  objection  to  the  instruction  of  the  court  presents  a 
fine  discussion  on  the  meaning  of  the  word  ''inconsistent." 
In  the  light  of  the  evidence,  and  of  the  entire  case,  we  do  not 
think  it  at  all  probable  that  the  jury  were  influenced  ad- 
versely by  the  instruction,  even  if  the  view  taken  by  his  coun- 
sel of  the  meaning  of  the  word  should  be  accepted  as  the 
correct  view.  The  argument  on  this  point  is  very  ingenious, 
but  we  do  not  think  it  necessary  to  enter  into  that  discussion. 
We  think  the  instructions  as  a  whole  presented  fairly  the 
law  of  the  case  to  the  jury. 

We  have  thus  far  considered  the  case  on  its  merits,  and 
have  taken  no  notice  of  the  defects  in  the  record  that  are  fatal 
to  the  appeal  under  the  decisions  of  this, and  other  courts 
with  statutes  similar  to  ours.  We  will  now  call  attention  to 
some  of  these  defects,  that  the  bar  may  become  familiar  with 
and  observe  what  are  held  to  be  the  essential  requirements  of 
the  law. 

There  appears  in  the  transcript — ^not  in  the  record — a 
paper  entitled  of  the  court  and  cause  and  beginning  with  these 
words,  viz.:  ** Transcript  of  shorthand  notes  of  the  testimony, 
etc.,  taken  upon  the  trial  of  the  above-entitled  cause,  at  .  .  ." 
etc.  Then  follows  what  purports  to  be  testimony  of  wit- 
nesses in  the  case.  This  paper  has  filing-mark  January  10, 
1889,  probably  intended  for  January  10,  1890.  At  the  bottom 
of  this  paper  are  these  words:  ''Approved  this  15th  January, 
1890,"  and  signed  by  the  judge.  The  judgment  was  rendered 
on  the  sixteenth  day  of  November,  1889.  Motion  for  a  new 
trial  was  made  and  overruled  same  day.  This  ** approval" 
of  this  paper  was  then  about  fifty-five  days  after  motion  for 
new  trial  was  overruled.  To  be  available,  this  paper  must  be 
either  a  bill  of  exceptions  or  a  statement  of  facts.    If  a  bill 
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of  exceptions  it  should  have  been  presented  to  the  judge  for 
his  allowance  and  signature  within  ten  days  after  the  con- 
clusion of  the  trial  unless  further  time  was  granted.  (Rev. 
Stats.  Ariz.,  1887,  par.  1739,  Pen.  Code.)  The  statute  pro- 
vides (Rev.  Stats.  Ariz.  1887,  par.  1744,  Pen.  Code):  ''The 
court  or  judge  thereof  may  by  order  extend  the  time  for  mak- 
ing up,  signing,  approving,  or  filing  any  bill  of  exceptions  in 
a  criminal  action."  There  is  no  order  extending  the  time, 
and  nothing  to  show  any  presentation  within  the  ten  days. 
Are  we  to  infer,  or  should  the  record  show,  a  compliance  with 
the  law)  Our  inference  might  be  a  mistake.  The  record 
should,  in  our  opinion,  show  that  the  requirements  of  the 
statute  have  been  complied  with.  If  a  mere  ** approval"  of  a 
paper  purporting  to  be  testimony  of  witnesses  fifty-five  days 
after  the  conclusion  of  the  trial  is  sufficient,  of  what  use  is 
the  statute^  Why  provide  by  statute  that  a  thing  must  be 
done  in  fifty-five  days^  Why  provide  that,  if  more  than  ten 
days  is  thought  necessary  that  the  court  or  judge  may  extend 
the  time  by  an  order,  if  the  time  may  be  extended  indefinitely 
without  an  order  t  We  think  the  bill  must  be  presented  within 
ten  days,  and  not  afterwards,  unless  the  time  has  been  ex- 
tended, and  this  extension  must  be  by  order.  Any  other 
construction  would  change  the  language,  and,  as  we  think, 
the  meaning  of  the  statute.  We  conclude  this  paper  is  not 
a  bill  of  exceptions.  If  this  paper  was  intended  as  a  bill  of 
exceptions,  and  presented  to  the  judge  as  such,  it  should 
have  been  presented  by  the  judge  to  the  district  attorney 
(Rev.  Stats.  Ariz.  1887,  par.  1740,  Pen.  Code). 

Is  this  paper  a  statement  of  facts  ^  The  provisions  of  the 
law  for  making  up  a  statement  of  facts  are  very  sim- 
ilar to  the  provisions  for  a  bill  of  exceptions.  We  deem 
it  unnecessary  to  repeat  the  provisions.  Time  is  to  be  ex- 
tended by  order  of  the  court  or  judge,  as  in  the  case  of  a  bill 
of  exceptions.  No  order  is  here.  If  the  paper  is  to  be  con- 
sidered as  a  statement  of  facts,  it  should  state  that  it  contains 
all  the  facts  admitted  and  the  facts  admitted  to  have  been 
proven  and  the  evidence  of  the  facts  disputed.  No  such  state- 
ment is  contained  therein.  We  conclude  this  is  not  good  as 
a  statement  of  facte. 

Without  a  bill  of  exceptions,  and  without  a  statonent  of 
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facts,  upon  what  basis  could  we  predicate  error  in  the  in- 
structions— even  if  there  should  appear  to  be  error  therein^ 
But  we  do  not  think  that  error  does  appear,  even  if  the  paper 
should  be  considered. 

The  judgment  is  affirmed. 


[CivU  No.  273.    Filed  September  3,  1890.] 
[73  Pae.  443.] 

LEMON  &  McCABE,  PlaintiflPs  and  Appellees,  v.  CHARLES 
WARD,  Administrator  of  the  Estate  of  A.  A.  Ward, 
Deceased,  et  al..  Defendants  and  Appellants. 

1«  Jury  Trial— Biqht  to  Demand  in  Law  Cases — ^Power  or  IjEGIsla- 
TT7RE  TO  Fix  Reasonable  Time  for  Demand. — The  right  to  trial  bj 
jury  in  law  cases  is  one  sacredly  to  be  obeenred.  It  is  competent 
for  the  legislature  to  fix  the  time  within  which  the  demand  shall 
be  made,  if  it  be  a  reasonable  time. 

2.  Same-— Demand — ^When  Made — Rev.  Stats.  Ariz.  1887,  Par.  757, 

Cited — ^Appeal  and  Error — Record — Must  Show  Error  Clearly 
— Presumption. — ^When  a  case  has  been  dismissed  on  appellant's 
motion  after  his  demand  and  deposit  for  a  jury  and  is  reinstated 
after  some  two  months  and  a  new  demand  and  deposit  for  a  jury 
trial  is  made  just  before  trial  it  is  not  error  for  the  trial  court  to 
refuse  a  jury,  the  second  demand  not  having  been  made  in  apt  time 
and  the  record  not  showing  that  the  first  demand  and  deposit  con- 
tinued in  force  up  to  the  time  of  trial.  It  is  incumbent  on  the 
appellant  to  make  a  clear  case  of  error  and  if  the  record  is  obscure 
or  ambiguous  the  presumption  is  in  favor  of  the  correctness  of 
the  ruling  of  the  trial  court. 

3.  Appeal  and  Error — Statement  op  Facts — Time  por  Filing — Rev. 

Stats.  Ariz.  1887,  Pars.  843,  845,  Cited. — ^Where  it  appears  that 
the  statement  of  facts  is  filed  after  the  torm,  and  there  is  no 
order  entered  of  record  extending  the  time  for  filing,  it  will  be 
stricken  out  on  motion. 

4.  Same — ^Record — Bill  op  Exceptions — Motion  por  New  Trial — As- 

signment op  Error — Putnam  v.  Putnam,  ante,  p.  182,  24  Pac. 
323,  Cited  and  Approved. — Where  it  does  not  appear  that  a  motion 
for  a  new  trial  was  made  part  of  the  record  by  bill  of  exceptions 
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and  the  order  of  the  trial  court  in  oTerroling  the  motion  for  a  new 
trial  18  not  aeaigned  as  error  this  court  cannot  consider  any  error 
which  would  have  been  good  cause  for  a  new  trial. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

L.  H.  Chalmers,  for  Appellants. 

P.  S.  Perley,  for  Appellees. 

There  appears  no  order  of  court  entered  of  record  during 
the  term  the  case  was  tried  authorizing  the  statement  to  foe 
made  up,  signed,  and  filed  in  vacation.  The  statute  of  Texas 
and  ours  are  exactly  alike  except  the  number  of  days  given  for 
filing  the  statement  of  facts.  Where  the  statement  of  facts 
is  not  filed  within  term  time  the  appellate  court  will  disregard 
it  when  filed  in  vacation,  unless  there  appears  upon  the  record 
an  order  made  by  the  court  in  term  time  allowing  it  so  to  be 
filed.  Ross  V.  McOowen,  58  Tex.  603;  Tretvitt  v.  Blendell, 
59  Tex.  253;  /.  md  P.  By.  Co.  v.  McAlister,  59  Tex.  350; 
Lockett  V.  Schurenbury,  60  Tex.  610. 

PER  CURIAM. — In  this  case  the  appellees  recovered  judg- 
ment against  the  appellants  in  the  sum  of  one  hundred  and 
fifty  dollars,  interest  and  costs.  There  are  four  errors  as- 
signed :  1.  That  the  court  erred  in  not  allowing  the  defendants 
a  trial  by  jury ;  2.  That  the  court  erred  in  not  admitting  evi- 
dence excepted  to  at  the  time ;  3.  That  the  court  erred  in  giv- 
ing judgment  for  plaintiffs,  the  plaintiffs  not  having  a 
preponderance  of  the  evidence ;  and  4.  That  the  court  erred 
in  not  granting  a  continuance. 

We  will  now  consider  the  error  first  assigned, — ^viz.,  that 
the  court  erred  in  not  allowing  the  defendants  a  trial  by  jury. 
The  record  discloses  the  facts  that  the  defendants  did  demand 
a  jury,  and  deposited  the  jury  fee.  But  it  also  appears  that 
after  the  demand  for  a  jury,  which  was  on  November  11, 1887, 
the  defendants  moved  the  court,  on  the  twenty-fourth  day  of 
January,  1888,  to  dismiss  the  suit  of  plaintiffs  for  want  of 
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prosecution,  and  it  was  so  dismissed;  that  at  the  next  term, 
May  8,  1888,  the  cause  was  reinstated  and  continued  for  the 
term ;  that  the  second  term  after  the  demand  and  deposit  the 
case  was  set  down  for  trial  March  4, 1889.  The  cause  came  on 
for  trial  the  next  day,  March  5,  1889,  at  which  time  by  the 
record,  **L.  H.  Chalmers  deposited  $24,  jury  fees,  and  called  for 
a  jury,  which  was  refused  by  the  court,  and  the  defendant 
excepted."  The  right  of  trial  by  jury  in  law  cases  is  one 
sacredly  to  be  observed.  But  it  is  competent  for  the  legisla- 
ture to  fix  the  time  within  which  this  demand  shall  be  made, 
if  it  be  a  reasonable  time.  When  the  docket  is  called,  is  the 
time  fixed  by  the  statute  (Rev,  Stats.  Ariz.  1887,  par.  757) 
for  the  litigant  to  make  his  demand.  This  last  demand  and  de- 
posit was  not  made  at  the  time  so  fixed  by  law,  and  appellants 
do  not  so  claim,  but  do  claim  that  the  first  demand  and  de- 
posit continued  in  force  up  to  the  time  of  trial  and  this  is 
the  question  we  are  to  consider.  It  is  claimed  by  appellees 
that  the  demand  and  deposit  was  only  good  for  the  term  when 
made.  This  we  need  not  decide.  After  the  demand  and  de- 
posits defendants  below,  on  their  own  motion,  had  the  cause 
dismissed  for  want  of  prosecution.  The  demand  was  on 
November  11,  1887.  The  cause  was  dismissed  January  28, 
1888.  At  the  next  term,  on  May  8,  1888,  it  was  reinstated — 
the  second  term  after  the  demand  and  deposit.  On  February 
19,  1889,  the  cause  was  set  down  for  trial  on  March  4,  1889. 
Before  going  into  trial,  as  above  set  forth,  defendants  de* 
manded  a  jury,  and  deposited  the  fee.  Now,  does  it  appear 
from  these  facts  that  the  defendants  were  within  the  require- 
ments of  the  statute  f  If  the  case  had  continued  without 
interruption  from  time  of  demand  to  time  of  trial,  and  the  ap- 
pellants had  then  insisted  on  their  right  to  a  jury  trial  by 
reason  of  their  first  demand,  the  record  would  present  a  differ- 
ent question,  in  our  opinion,  from  the  one  now  presented. 
True,  the  record  does  not  expressly  say  that  the  money  on 
deposit  for  jury  fee  had  been  withdrawn,  nor  the  demand; 
nor  does  the  record  expressly  show  that  the  demand  and 
deposit  continued.  On  this  point  it  would  be  more  satis- 
factory if  the  record  was  more  explicit.  It  is  incumbent  on 
the  appellant  to  make  the  record  show  a  clear  case  of  error 
on  the  part  of  the  trial  court,  and,  if  the  record  brought  up 
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from  below  is  obscure  or  ambiguous,  the  presumptions  in- 
dulged in  favor  of  a  correct  ruling  by  the  court  below  are 
apt  to  decide  the  case  against  the  appellant.  This  record 
shows  that  the  cause  of  plaintiffs  was  dismissed,  on  motion  of 
appellants,  on  January  28th,  and  only  reinstated  on  May 
8th  following.  For  more  than  two  months  the  cause  stood 
dismissed.  Is  it  likely  that  the  deposit  fee  remained  on  de- 
posit during  these  two  months?  Why  should  it,  if  the  case 
was  dismissed?  If  withdrawn  the  withdrawal  was  also  a 
withdrawal  of  the  demand,  for  the  two  go  together.  Again, 
before  going  into  trial,  the  defendants  (appellants),  appar- 
ently not  relying  on  their  first  demand  and  deposit,  made  a 
new  demand  and  deposit,  not  insisting  or  claiming  a  right 
to  a  jury  on  the  demand  and  deposit  first  made.  The  fact 
that  defendants  (appellants)  did  deposit  the  jury  fee  just 
before  the  trial,  we  think,  is  inconsistent  with  the  idea  that 
there  was  already  a  jury  fee  on  deposit.  If  the  jury  fee  had 
been  withdrawn  when  the  suit  was  dismissed,  it  should  have 
been  restored  when  the  suit  was  reinstated.  We  think  it  ap- 
parent from  the  transcript  that  the  court  did  not  err  in  refus- 
ing the  trial  by  jury;  the  demand  for  the  same  not  appearing 
by  the  record  to  have  been  made  and  in  force  at  the  time  of 
the  trial,  in  compliance  with  the  law. 

We  have  considered  this  question  without  regard  to  the 
question  raised  by  the  motion  to  strike  out  the  statement  of 
facts.  We  have  done  so  partly  that  the  statute  may  have  a 
construction  known  to  the  bar,  to  serve  as  a  guide  whenever 
the  question  may  come  up  in  the  practice.  It  is  more  pleasant 
to  decide  a  case  on  its  merits  than  on  a  question  arising  on  the 
transcript.  But  we  cannot  disregard  the  requirements  of  the 
statute,  made  to  be  observed  in  cases  presented  to  this  court. 
We  are  fully  aware  that  the  statute  is  new  and  not  entirely 
clear,  and  for  that  reason  we  are  inclined  to  consider  the 
merits,  unless  our  attention  is  called  to  a  material  defect  in 
the  record. 

The  appellees  move  the  court  to  strike  out  the  statement 
of  facts  for  the  reason  that  the  record  shows  the  same  was 
not  filed  during  the  term  of  court,  nor  any  order  made  of 
record  for  filing  thereafter.  The  case  was  tried  below  on  the 
eighth  day  of  March,  1889.     The  term  ended  May  6,  1889. 
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The  statement  of  facts  was  filed  May  8,  1889.  There  is 
no  order  of  record  authorizing  the  statement  to  be  filed 
after  the  close  of  the  term.  The  statute  is  quite  clear  that 
the  statement  of  facts  must  be  made  up  and  filed  during  the 
term,  or  an  order  must  be  entered  of  record  extending  the 
time,  and  then  not  more  than  thirty  days  beyond  the  term, 
(Rev.  Stats.  Ariz.  1887,  pars.  843,  845.)  The  Texas  statute 
is  identical  with  our  own,  except  ten  days  after  the  term  is 
the  extension  in  that  state,  and  thirty  days  the  limit  in  this 
territory.  In  that  state  it  has  been  held  that,  if  the  statement 
was  not  filed  in  the  time  fixed  by  the  statute,  it  would,  on 
motion,  be  stricken  from  the  record,  and  that  no  certificate 
of  the  judge  or  agreement  of  the  parties  as  to  the  facts  would 
operate  to  avoid  the  statute.  McGhiire  v.  NewhiU,  58  Tex. 
314;  Ross  V.  McOowen,  58  Tex.  603;  Trewitt  v.  BlundeU, 
59  Tex.  253 ;  Lockett  v.  Schurenberg,  60  Tex.  610.  The  Cali- 
fornia cases  cited  by  appellants  do  not  cover  the  case,  in  our 
opinion.  Again,  it  does  not  appear  by  the  record  that  a 
motion  for  a  new  trial  was  made  part  of  the  record  by  bill 
of  exceptions.  In  Putnam  v.  Putnam  (recently  decided  by 
this  court),  ante,  p.  182,  24  Pac.  323,  it  is  said:  ''This  court 
cannot  consider  any  error  which  would  be  good  cause  for  new 
trial,  unless  a  motion  for  a  new  trial  on  that  ground  had  been 
made  to  the  court  below,  and  the  motion  had  been  overruled, 
and  the  ruling  excepted  to,  and  the  motion  embodied  in  a 
bill  of  exceptions,  and  the  ruling  assigned  as  error  by  a 
proper  assignment."  In  this  case  the  motion  for  a  new  trial 
is  not  in  the  record  by  a  bill  of  exception,  as  the  law  requires, 
nor  is  there  assigned  as  error  the  order  of  the  court  overrul- 
ing the  motion  for  a  new  trial.  But  if  the  statement  of  facts 
remained  in  the  record,  to  be  considered  by  this  court,  and 
the  record  was  properly  before  us,  we  would  still  hold  that 
the  errors  assigned  could  not  be  sustained  in  this  court  on  the 
face  of  the  entire  record. 

Judgment  below  is  affirmed. 
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[Civil  No.  302.    Filed  September  3,  1890.] 
[28  Pac.  960,  svb  nam.  Newmark  et  ah  v.  Marks.] 

SARAH  MARKS,  PlaintiflE  and  Appellee,  v.  M.  A.  NEW- 
MARK  et  al.,  Defendants  and  Appellants. 

1.  Appeal  and  Error — Beoord — Rulings  on  Evidence — Statement  of 

Faots. — ^This  court  will  not  review  rulings  upon  introduction  of 
evidence  where  the  statement  of  facts  is  not  presented  to  the  trial 
judge  for  allowance  within  the  time  prescribed  for  bills  of  ex- 
ceptions. 

2.  Same — Same — Same — ^Bill    of    Exoeptions — ^Necessftt    for. — ^Nor 

can  it  consider  error  alleged  in  the  exclusion  of  evidence  where 
there  is  no  bill  of  exceptions  preserved  to  the  ruling  complained 
of. 

8.  Same — Assignments  op  Error — ^Must  be  Specific. — ^An  assignment 
that  "the  court  erred  in  giving  judgment  for  the  plaintiff  instead  of 
defendants,"  is  too  general  for  consideration  on  appeal.  Error 
must  be  pointed  out  specifically. 

4.  Same — Same — Error  in  Overruling  Motion  for  New  Trial — Bef- 

EKENCE  TO  MOTION  INSUFFICIENT. — ^An  assignment  of  error  that 
"the  court  erred  in  not  granting  defendants  a  new  trial  on  grounds 
set  forth  in  their  motion  for  the  same"  is  not  sufficient,  inasmuch 
as  an  inspection  of  the  motion  shows  that,  in  addition  to  errors 
elsewhere  assigned,  it  alleges  the  court  erred  "because  the  judgment 
is  contrary  to  the  law  and  against  the  weight  of  the  evidence." 
It  is  not  stated  wherein  the  judgment  is  contrary  to  law. 

5.  Same — Same — ^Bbview — Extent    of. — ^Under    this    specification    the 

court  may  only  examine  the  record  to  find  whether  the  judgment 
follows   the  pleadings. 

6.  Same — ^Review — Judgment  Will  not  Be  Disturbed  where  there 

is  Evidence  to  Support  It. — It  is  for  the  trial  court  to  determine 
the  weight  of  the  evidence.  Its  findings  are  not  erroneous  where 
there  is  evidence  to  support  them. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
William  W.  Porter,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

H.  N.  Alexander,  and  H.  B.  Lighthizer,  for  Appellants. 

Goodrich  &  Street,  for  Appellee. 
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SLOAN,  J. — This  is  an  action  to  enjoin  the  sale  of  certain 
real  estate  situated  in  the  city  of  Phoenix,  under  an  execution 
issued  upon  a  judgment  recovered  by  appellants  herein 
against  Simon  Marks,  the  husband  of  appellee.  The  prop- 
erty in  question  was  conveyed  by  Guss  Ellis  &  Co.,  in  1886, 
to  the  appellee,  Sarah  Marks,  for  a  money  consideration 
expressed  in  the  deed.  At  the  time  of  the  conveyance  ap- 
pellee's husband,  Simon  Marks,  the  defendant  in  the  exe- 
cution proceeding,  was  engaged  in  the  mercantile  business 
in  said  city  of  Phoenix.  Subsequently  he  failed,  and  on  the 
twenty-fourth  day  of  May,  1887,  appellants  obtained  judg- 
ment against  him,  upon  which  execution  was  duly  issued 
and  placed  in  the  hands  of  the  sheriff,  and  by  him  levied  upon 
said  real  estate.  Whereupon  plaintiff  brought  this  suit,  claim- 
ing said  property  to  be  her  separate  estate,  and  not  subject 
to  the  debts  of  her  husband,  and  asking  for  a  perpetual  in- 
junction staying  the  sale  under  execution.  The  court  below 
found  for  the  plaintiff,  and  granted  a  perpetual  injunction 
restraining  the  appellants  from  in  any  manner  proceeding 
against  said  real  estate  in  satisfaction  of  said  judgment 
against  her  said  husband,  Simon  Marks.  Appellants  moved 
for  a  new  trial,  which  was  denied,  and  from  this  ruling  this 
appeal  is  brought. 

The  first  two  assignments  of  error  relied  upon  by  appel- 
lants as  grounds  for  a  reversal  of  the  judgment  of  the  court 
below  are  as  follows:  1.  **That  the  court  erred  in  admitting 
irrelevant,  incompetent,  and  hearsay  evidence  on  the  part  of 
the  plaintiff,  as  disclosed  by  the  statement  of  facts;"  and 
2.  **That  the  court  erred  in  excluding  as  evidence  the  pro- 
ceedings supplementary  to  execution  in  the  case  of  New- 
mark  V.  Marks^  including  report  of  referee,  and  the  order  of 
court  affirming  same,  offered  by  the  defendants."  The  first 
assignment  invites  us  to  a  search  through  the  record  for  the 
purpose  of  discovering  errors  committed  by  the  court  in  its 
rulings  upon  the  introduction  of  evidence  in  the  trial  of  the 
case  below,  and  particularly  that  part  of  the  record  which  is 
contained  in  the  statement  of  facts.  While  we  might  pos- 
sibly have  been  disposed  to  perform  this  labor  for  counsel, 
we  cannot  in  this  instance  examine  the  statement  of  facts  for 
any  such  purpose,  inasmuch  as  it  lacks  the  character  of  a 
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bill  of  exceptions  in  one  essential  particular,  viz.,  in  that  it 
was  not  presented  to  the  trial  judge  for  his  allowance  within 
the  time  prescribed  by  statute  for  bills  of  exception.  Putnam 
V.  Putnam,  ante,  p.  182,  24  Pac.  321.  Nor  can  we  con- 
sider the  second  assignment,  inasmuch  as  no  biU  of  exceptions 
was  preserved  to  the  ruling  of  the  court  complained  of. 

The  third  assignment  is  altogether  too  general  in  its  charac- 
ter for  consideration.  Appellants  should  have  specifically 
pointed  out  wherein  "the  court  erred  in  giving  judgment 
for  the  plaintiff  instead  of  the  defendants." 

Nor  does  the  fourth  and  last  assignment,  which  reads  as 
follows:  **The  court  erred  in  not  granting  defendants  a  new 
trial  on  grounds  set  forth  in  their  motion  for  the  same," — 
meet  the  requirement  of  a  proper  assignment  of  error,  inas- 
much as  it  simply  refers  us  to  the  ruling  of  the  court  upon 
the  motion  for  a  new  trial,  and  an  inspection  of  the  motion 
shows  that,  in  addition  to  the  errors  complained  of  in  the 
other  assignments,  it  is  therein  alleged  that  the  court  erred 
''because  the  judgment  is  contrary  to  the  law  and  against 
the  weight  of  evidence."  It  is  not  stated  wherein  the  judg- 
ment is  contrary  to  law. 

We  find,  however,  from  an  inspection  of  the  record  that 
the  judgment  follows  the  pleadings,  and  that  is  as  far  as 
we  may  examine  the  record  under  this  specification. 

As  to  the  weight  of  the  evidence,  that  was  a  matter  for 
the  trial  court  to  determine.  In  his  judgment  the  evidence 
was  BufBcient  to  establish  the  claim  of  the  respondent  that 
the  property  in  controversy  was  her  separate  property,  and 
we  see  nothing  in  the  statement  of  facts  showing  fundamental 
error  in  this  finding  of  the  court,  as  there  is  evidence  to 
support  it. 

The  judgment  is  affirmed. 

Gooding,  C.  J.,  and  Kibbey,  J.,  concur. 

ON   MOTION  FOB  REHEABINa. 
(January  26,  1892.) 

PER  CURIAM. — ^Action  to  enjoin  sale  of  certain  real  es- 
tate situate  in  the  city  of  Phoenix,  in  this  territory,  under  an 
execution  issued  upon  a  judgment  recovered  by  appellants 
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against  Simon  Marks,  the  husband  of  the  appellee.  The 
ease  was  decided  in  this  court  on  the  third  day  of  September, 
1890,  and  judgment  of  afl&rmance  rendered  on  that  day.  Pe- 
tition for  rehearing  was  made  and  filed  on  the  eighteenth 
day  of  the  same  month.  We  have  looked  into  the  record 
with  the  purpose  of  examining  the  whole  case.  Without 
discussing  in  detail  the  points  raised  by  the  motion  for  a 
new  trial,  and  covered  by  the  assignment  of  errors,  we  arrive 
at  the  conclusion  that  a  different  result  would  not  be  reached 
by  a  further  consideration  of  the  case,  and  see  no  reason  why 
the  judgment  of  aflSrmance  heretofore  rendered  should  be 
set  aside.    A  rehearing  is  therefore  denied. 


[avil  No.  274.    Filed  September  3,  1800.1 
[32  Pac  266,  snb.  nom.  Bichards  v.  Green.] 

NAT.  W.  GREER  (substituted  for  J.  T.  Lesueur),  Treasurer 
and  Ex-oflScio  Tax  Collector  of  the  County  of  Apache, 
Plaintiff  and  Appellee,  v.  HUGO  RICHARDS  et  aL, 
Defendants  and  Appellants. 

1.  Appeal  and  Error — ^Motion  for  New  Trial — ^Necessity  for  Beview 

OF  EvmENCB— Putnam  v.  Putnam,  ante,  p.  182,  24  PAa  320,  Tol- 
LOWED. — Error  in  admisBion  of  evidence  is  good  ground  for  a  new 
trial  and  it  not  appearing  from  the  record  that  any  motion  for 
new  trial  was  made  in  the  court  below  that  alleged  error  is  not  be- 
fore us  for  consideration.    Putnam  v.  Putnam,  supra,  followed. 

2.  Courts— United  States   Supreme   Court — ^DxasiONs   Binding   on 

Territorial  Courts — Construction  op  Local  Statutes. — ^The  ter- 
ritorial courts^  are  completely  subordinate  to  the  United  States 
Supreme  Court.  It  is  the  court  of  final  resort,  and  its  decisions  are 
binding  and  conclusive  upon  this  court  in  the  construction  of  our, 
local  statutes  as  well  as  in  other  cases. 

8.  Injunctions — ^Bond — ^Damages — Counsel  Fees — Comp.  Laws  Arie. 
1877,  Secs.  2544-2555,  Cited  and  Construed. — Counsel  fees  are  not 
recoverable  upon  an  injunction  bond  conditioned,  as  provided  by 
statutes,  9upra,  that  the  plaintiff  will  paysuclPxlftflMCges,  not  ex- 
ceeding an  amount  to  be  specified,  as  sin^h  party  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the  plain- 
tiff was  not  entitled  to  the  injunction. 

\ 
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4.  Taxes — Interest. — Taxes  do  not  bear  interest  unless  imposed  by 
statute. 

6.  Pleadikcj — ^Evidence — Belevancy — ^Vahiance. — ^In  an  action  upon 
an  injunction  bond  evidence  that  the  damages  was  interest  on  an  in- 
debtedness incurred  by  reason  of  deprivation  of  taxes  is  not  per- 
missible under  a  pleading  alleging  damages  as  interest  on  taxes 
enjoined. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yavapai. 
James  H.  Wright,  Judge.    Reversed. 

Wm.  G.  Hazledine,  Solicitor,  (B.  M.  Sanford,  J.  A.  WiUiam- 
son,  of  Counsel,)  for  Appellant. 

The  decisions  of  the  supreme  court  of  the  United  States 
are  final  and  binding  upon  the  territorial  courts.  The  su- 
preme court  of  the  United  States  has  held  that  counsel  fees 
must  not  be  allowed  as  part  of  the  damages  recoverable  upon 
an  injunction  bond.  Oelricks  v.  Spain,  15  Wall.  211.  What- 
ever the  holding  may  be  in  the  various  states  of  the  Union, 
this  decision  of  the  supreme  court  settles  the  question  for 
this  territory. 

The  second  proposition,  that  interest  cannot  be  recovered, 
is  also  sound  and  fully  sustained  by  the  authorities.  It  will 
be  conceded  that  interest  can  only  be  recovered  on  the  strength 
of  a  contract  to  pay  interest,  or  by  statutory  authority.  That 
there  was  no  contract  is  apparent  from  the  complaint;  that 
there  was  no  statutory  authority  is  evidenced  by  the  law. 
Desty  on  Taxation  says  that  taxes  are  not  debts  but  obliga- 
tions created  by  legislative  authority,  to  which  the  personal 
consent  or  individual  assent  of  the  party  charged  is  not 
required.  They  are  not  debts  so  as  to  be  a  proper  subject  of 
set-oflP,  and  cannot,  as  a  general  rule,  be  recovered  in  a  com- 
mon-law action  as  a  debt.  They  do  not  bear  interest,  except 
when  expressly  so  provided  for  by  statute,  and  are  not  assign- 
able.   See  Desty  on  Taxation,  p.  9. 

A  tax  is  a  charge  upon  persons  or  property  to  raise  money 
for  public  purposes.  It  is  not  founded  upon  contract  and 
does  not  establish  the  relation  of  debtor  and  creditor  between 
the  taxpayer  and  the  state.  See  Perry  v.  Washburn,  20  Cal. 
318;  Ormsby  v.  LouisvUle,  79  Ky.  202;  LauisviUe  etc.  R.  B. 
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Co.  V.  Hopkins,  87  Ky.  605,  9  S.  W.  497;  Homer  v.  Kirkwood, 
25  Miss.  95 ;  State  v.  Winona  and  St.  Paul  Land  Co.,  39  Miim. 
380,  40  N.  W.  166. 

Baldwin  &  Johnson,  for  Appellee. 

KIBBEY,  J.— On  the  fifth  day  of  February,  1886,  the 
Atlantic  and  Pacific  Railroad  Company,  upon  proper  com- 
plaint, obtained  in  the  district  court  for  the  third  district 
a  temporary  injunction  restraining  the  treasurer  of  Apache 
County  from  selling  certain  lands  and  the  improvements 
thereon,  and  the  culverts,  bridges,  grading,  rock  and  earth 
cuts  and  fills,  etc.,  property  of  the  said  railroad  company 
then  advertised  by  said  treasurer  for  sale  for  the  payment 
of  taxes  assessed  and  levied  against  said  railroad  company. 
On  said  day  said  railroad  company  caused  to  be  executed 
a  bond,  with  Hugo  Richards  and  Edwards  Wells,  the  ap- 
pellants herein,  as  sureties,  in  the  sum  of  $9,732,  conditioned 
for  the  payment  to  said  treasurer  of  such  damages  as  he 
might  sustain  by  reason  of  said  injunction,  if  the  court  should 
finally  decide  that  said  railroad  company  was  not  entitled 
thereto.  On  the  ninth  day  of  June,  1887,  a  motion  to  dis- 
solve the  temporary  injunction  was  denied.  On  the  10th  of 
November,  1887,  after  a  trial  upon  the  merits,  the  injunction 
was  dissolved,  and  the  complaint  dismissed.  The  railroad 
company  thereafter  appealed  from  that  judgment  to  this 
court,  and  the  appeal  was  there,  by  the  appellant,  dismissed. 
See  Bailroad  Co.  v.  Leswur,  2  Ariz.  428,  19  Pac.  157.  This 
action  is  for  the  recovery  on  the  injunction  bond  of  the  dam- 
ages sustained  by  said  treasurer  by  reason  of  the  injunction. 
AppeUee  alleged  in  his  complaint  that  by  reason  of  the 
injunction  he  was  prevented  from  collecting  taxes  amounting 
to  $9,171.44,  and  penalty  and  costs  amounting  to  $560,  from 
the  ninth  day  of  February,  1886,  until  the  twenty-sixth  day 
of  January,  1888,  and  that  his  damages  occasioned  thereby 
are  $1,863,  interest  on  said  taxes  and  penalties,  and  the 
further  sum  of  $1,680,  expended  as  attorneys'  fees  in  obtain- 
ing the  dissolution  of  said  injunction,  and  $400  expended  in 
procuring  the  attendance  and  testimony  of  witnesses  in  and 
about  the  obtaining  of  the  dissolution  of  the  injunction.    The 
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appellants  demurred  to  the  complaint, — 1.  Because  ap- 
pellee was  not  entitled  to  recover  attorneys'  fees  as  a  part  of 
his  damages;  and  2.  That  the  appellee  was  not  entitled  to 
recover  interest  on  taxes,  penalties,  and  costs.  The  demurrer 
was  overruled.  There  was  a  trial,  and  judgment  for  ap- 
pellee for  the  sum  of  $209.89  and  costs  of  suit,  from  which 
this  appeal  is  taken.  The  overruling  of  the  demurrer  and 
the  admission  of  certain  evidence  at  the  trial  are  assigned 
as  errors. 

As  the  error  in  admitting  evidence,  if  error  it  was,  was 
good  ground  for  a  new  trial,  and  it  not  appearing  from  the 
record  before  us  that  any  motion  for  a  new  trial  was  made 
in  the  court  below,  for  that  or  any  other  cause,  that  alleged 
error  is  not  before  us  for  consideration.  Putnam  v.  Putnam, 
ante,  p.  182,  24  Pac.  320. 

The  only  question  properly  presented  for  our  considera- 
tion is  the  correctness  of  the  ruling  of  the  court  upon  the 
demurrer  to  the  complaint.  The  statute  upon  the  subject 
of  injunctions,  in  force  at  the  time  the  bond  in  suit  was 
executed,  was  copied  from  the  statute  of  California.  Comp. 
Laws  Ariz.  1877,  sees.  2547-2555;  Code  Cal.  (Hittell),  sees. 
10525-10533.  It  is  by  that  statute  prescribed  that  the  under- 
taking shall  be  conditioned  **to  the  effect  that  the  plaintiff 
will  pay  to  the  party  enjoined  such  damages,  not  exceeding 
an  amount  to  be  specified,  as  such  party  may  sustain  by  reason 
of  the  injunction,  if  the  court  finally  decide  that  the  plaintiff 
was  not  entitled"  to  the  injunction.  Substantially  similar 
provisions  are  found  in  the  statutes  of  nearly  all  the  states 
and  territories.  It  is  conceded  by  appellants  that  it  is  held 
by  the  courts  in  a  very  large  number  of  states  that  counsel 
fees  may  be  allowed  in  suits  upon  injunctions  under  statutes 
similar  to  our  own ;  but  they  contend  that  we  are  bound  by 
the  decisions  of  the  supreme  court  of  the  United  States,  and 
cite  Odricks  v.  Spain,  15  Wall.  211,  where  that  court  denies 
the  right  to  recover  counsel  fees  as  part  of  the  damages  in 
such  a  suit.  We  do  not  entertain  any  doubt  but  that,  had  the 
statute  provided  that  attorneys'  fees  incurred  by  the  de- 
fendant in  procuring  the  dissolution  of  a  temporary  injunc- 
tion should  be  an  element  of  damapre  recoverable  in  a  suit 
on  the  bond,  such  provision  would  have  been  valid.    But  the 
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statute  has  failed  to  do  so,  and  we  are  left  to  determine  the 
question  by  reference  to  the  analogies  of  the  law  and  a  con- 
sideration of  sound  public  policy;  and  in  this,  inasmuch  as 
this  court  has  never  passed  upon  the  question,  we  are  to  be 
guided  largely  by  the  declarations  of  other  courts.  As  we 
have  said,  the  preponderance  of  authority  in  the  state  courts 
is  that  counsel  fees  are  recoverable  in  a  suit  upon  an  injunc- 
tion bond  in  a  case  like  this.  But  the  weight  we  may  attach 
to  the  decisions  of  different  courts  as  authority  depends  to 
a  considerable  degree  upon  the  relation  in  which  we  stand  to 
these  courts.  By  virtue  of  the  provision  in  the  constitution 
of  the  United  States  that  Congress  may  make  needful  rules 
and  regulations  respecting  the  territory  of  the  United  States, 
(Const,  art.  4,  sec.  3,  subd.  2,)  or  that  that  power  is  incident 
to  the  right  to  acquire  territory.  Congress  has  undertaken 
to  provide  for  the  government  of  the  territories  (Insurcmce 
Co.  V.  Canter,  1  Pet,  511;  Clinton  v.  Englebrecht,  13  Wall. 
434-447;  Nelson  v.  United  States,  30  Fed.  112).  The  theory 
upon  which  the  governments  of  the  various  territories  have 
been  organized  has  been  to  leave  to  the  inhabitants  all  powers 
of  self-government  consistent  with  the  supremacy  of  national 
authority,  and  within  the  limits  prescribed  by  the  organic 
acts.  Clinton  v.  Englebrecht,  13  Wall.  434.  By  the  organic 
act  of  Arizona  the  legislative^  power  extends-  to  all  rightful 
subjects  of  legislation  not  inconsistent  with  the  laws  and 
constitution  of  the  United  States.  Rev.  Stats.  U.  S.,  sec.  1851. 
It  is  provided  that  the  supreme  court  of  the  territory  shall 
consist  of  the  chief  justice  and  two  associate  justices,  to  be 
nominated  by  the  President ;  that  the  territory  shall  be  divid- 
ed into  three  districts,  and  a  district  court  shall  be  held  in 
each  district  by  one  of  the  supreme  judges.  By  section  1908 
the  judicial  power  in  Arizona  is  vested  in  a  supreme  court 
and  such  inferior  courts  as  the  legislative  council  may  by 
law  prescribe.  These  courts  are  in  no  sense  United  States 
courts,  although  there  is  vested  in  the  district  courts  of  the 
territories  the  exercise,  in  all  cases  arising  under  the  constitu- 
tion and  laws  of  the  United  States,  of  the  same  jurisdiction  as 
is  vested  in  the  circuit  courts  of  the  United  States.  Clinton 
V.  Englebrecht,  13  Wall.  434-447;  Good  v.  Martin,  95  U.  S.  98; 
Beynolds  v.  United  States,  98  U.  S.  154 ;  Ex  parte  Harding, 
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120  U.  S.  782,  7  Sup.  Ct.  Rep.  780.  It  is,  however,  provided 
by  the  organic  act  that  writs  of  error  and  appeals  from  the 
final  decision  of  the  supreme  court  of  this  territory  to  the  su- 
preme court  of  the  United  States,  shall  be  allowed  where  the 
amount  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  of 
five  thousand  dollars ;  and  this  not  only  in  cases  arising  under 
the  constitution  and  laws  of  the  United  States,  but  those 
arising  under  the  local  laws  of  the  territory.  And  herein  is 
a  very  plain,  and  we  think  important,  distinction  to  be  ob- 
served between  the  relation  of  the  courts  of  the  territories 
to  the  supreme  court  of  the  United  States,  and  the  relation 
of  the  state  courts  to  that  court.  The  state  courts  are  sub- 
ordinate to  the  supreme  court  of  the  United  States  only  in 
cases  involving  federal  questions,  and  not  in  those  involving 
only  local  questions.  The  territorial  courts  are  completely 
subordinate  to  the  United  States  supreme  court.  It  is  the 
court  of  final  resort,  and  its  decisions  are  binding  and  con- 
clusive upon  us.  The  supreme  court  of  the  territory  is  really 
but  an  intermediate  appellate  court,  and  this  is  in  pursuance 
of  the  theory  that  the  governments  of  territories  shall  always 
be  subject  to  the  supervision  of  the  national  authority. 

It  is  argued  that  the  supreme  court  of  the  United  States, 
in  construing  the  local  laws  or  statutes  of  the  states,  have 
almost  universally  adopted  their  construction  given  by  the 
state  courts,  and  that,  therefore,  if  this  court  should  determine 
the  question  before  us,  the  supreme  court  of  the  United 
States  would  adopt  our  determination,  notwithstanding  they 
have  held  otherwise  in  another  case.  This  we  believe  is  the 
rule  with  reference  to  the  construction  of  state  laws,  and 
it  follows  naturally  from  the  relation  existing  between  the 
state  courts  and  the  federal  courts.  The  states  have  a  right 
to  determine  what  the  rights  of  their  citizens  shall  be  among 
themselves,  subject  only  to  the  limited  sovereignty  of  the 
national  government;  and  it  would  be  a  strange  doctrine  if 
the  federal  courts  should,  as  between  the  citizens  of  one  state 
and  those  of  another  within  the  territorial  limits  of  the  latter, 
by  its  judgment,  accord  to  the  former  greater  or  different 
rights,  as  against  such  citizen,  than  a  citizen  of  the  state 
might  have.  The  federal  courts  have  no  supervisory  power 
over  the  local  administration  of  justice  in  the  states;    and 
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that  different  rights  may  not  flow  from  the  same  transaction, 
depending  simply  upon  a  difference  in  the  tribunal  where  it 
is  sought  to  enforce  them,  the  federal  court  should,  and  they 
have,  whenever  called  upon  to  enforce  rights  depending  upon 
local  laws,  adopted  and  followed  the  construction  given  them 
by  the  state  courts.  They  adopt  not  only  the  construction 
placed  by  the  local  courts  upon  local  statutes,  but  also  the 
declarations  of  those  courts  as  to  the  common  law.  As  we 
have  said,  the  supreme  court  of  the  United  States  cannot 
review  the  decisions  of  the  state  courts  upon  matters  of  purely 
local  concern,  arising  under  local  laws.  But  our  organic 
act  confers  upon  every  citizen  of  this  territory  the  right 
of  appeal,  first  to  the  territorial  supreme  court,  and  thence 
to  the  supreme  court  of  the  United  States.  To  say  that 
that  court  will  be  bound  by  the  decisions  of  this  court  upon 
matters  involving  the  construction  of  local  laws  is  simply 
to  divest  the  right  of  appeal  of  any  benefit  to  the  appellant. 
To  argue  that  a  litigant  may  appeal  from  this  court  to  the 
supreme  court  of  the  United  States,  and  then  that  that  court 
will  adopt  the  construction  placed  by  this  court  on  the  law 
involved,  and  therefore  affirm  the  judgment,  is,  it  seems  to 
us,  an  absurdity.  This  is  a  condition  that  cannot  arise  be- 
tween the  state  and  federal  courts.  It  is  a  condition  express- 
ly created  by  Congress  to  enable  the  national  government 
to  retain  and  exercise  its  supervisory  control.  These  cases, 
then,  cited  by  appellee  to  the  effect  that  the  supreme  court 
of  the  United  States  will  adopt  the  construction  of  the  local 
laws  of  the  states  placed  thereon  by  the  courts  of  the  states 
are  not  pertinent  to  the  question  before  us.  Appellee  cites 
Oood  V.  Martin,  95  U.  S.  98,  in  support  of  the  theory  that 
that  court  will  adopt  the  construction  of  the  territorial  courts. 
But  no  question  of  construction  was  involved  in  that  case. 
The  question  was  as  to  the  power  of  the  territorial  government 
to  make  a  different  rule  as  to  the  competency  of  witnesses 
than  that  prevailing  in  the  courts  of  the  United  States,  and 
the  court  says  that  such  power  existed,  and  was  exercised. 
And  so  in  Reynolds  v.  United  States,  98  U.  S.  154,  it  was 
not  a  question  of  adherence  to  the  construction  of  certain  laws 
by  the  territorial  court  It  was  whether  grand  juries  were 
to  be  impaneled  under  the  provisions  of  the  territorial  or 
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the  United  States  statutes.  And  in  Homhuckle  v.  ToambSy 
18  Wall.  648,  the  question  was  not  one  of  construction,  but 
of  power  of  the  territorial  legislature  to  blend  common  law 
and  equitable  jurisdiction  and  procedure  in  the  courts  of 
the  territory.  And  in  Ex  parte  Harding,  120  U.  S.  782,  7  Sup. 
Ct.  Rep.  780,  it  was  decided  that  an  alien  was  a  competent 
grand  juror  because  a  statute  of  the  territory  made  him  so. 
It  was  not  a  question  of  adherence  to  a  construction  placed 
on  a  law  by  the  territorial  court.  While  we  concede  to  the 
courts  of  California,  Missouri,  New  York,  Iowa,  Indiana, 
Louisiana,  etc.,  the  greatest  respect,  we  are  bound  by  Oelricks 
V.  Spain,  15  Wall.  211.  The  demurrer  should  have  been  sus- 
tained, and  the  item  for  attorneys*  fees  stricken  out. 

We  next  come  to  the  consideration  of  the  allowance  of 
interest  on  the  amount  of  tax  due  for  the  time  the  county 
was  deprived  thereof.  We  are  relieved  of  much  labor  by  the 
concessions  of  counsel  for  appellee.  It  is  conceded  by  ap- 
pellee that  taxes  do  not  bear  interest  unless  imposed  by 
statute,  and  the  statute  under  which  the  taxes  in  dispute  were 
levied  made  no  such  imposition.  The  allegation  of  the  com- 
plaint is  '*that  this  plaintiff,  as  such  treasurer  and  ex-officio 
tax  collector,  and  in  his  official  capacity  as  such,  has  by 
reason  of  the  said  injunction  sustained  damages  in  the  fol- 
lowing sums,  to  wit :  $1,863,  interest  on  said  taxes,  and  penalty 
and  costs,  from  the  ninth  day  of  February,  1886,  till  the 
twenty-sixth  day  of  January,  1889 ;  $1,860,  .  .  .  attorney  fees ; 
.  .  .  and  $400  expended  in  securing  the  attendance  and  tes- 
timony of  witnesses;  .  .  .  and  these  are  all  the  items  of 
damages  alleged.  On  that  the  court,  in  its  finding,  assesses 
damages  ...  in  the  further  sum  of  $1,702.89,  as  damages 
for  and  on  account  of  interest  on  the  taxes  enjoined.'*  And 
this  in  the  face  of  appellee's  concession  in  his  brief  that 
"we  instantly  admit  that  taxes -do  not  bear  interest,  and,  as 
the  question  is  so  clear  that  its  very  simplicity  banishes  ai^u- 
ment,  we  immediately  flee  from  appellants'  offer  to  discuss 
it."  It  is  argued  by  appellee  that  the  damages  allowed  by 
the  court  below,  and  designated  by  the  court  as  ''interest  on 
the  taxes  enjoined,"  were  not  really  so,  but  was  the  interest 
on  the  indebtedness  of  the  territory  and  county  incurred  b> 
reason  of  their  deprivation  of  the  sum  due  as  taxes.     It  is 
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enough  to  say  that  under  the  pleadings  evidence  to  sustain 
such  a  view  was  not  permissible,  and  the  finding  of  the  court 
below  indicates  that  such  was  not  the  theory  on  which  the 
case  was  tried.  The  demurrer  on  the  ground  that  taxes  do 
not  bear  interest  should  have  been  sustained  and  that  allega- 
tion stricken  out.  1  Desty  on  Taxation,  p.  9;  Ormsby  v. 
LouisvUle,  79  Ky.  202;  Railroad  Co.  v.  Hopkins  Co.,  87  Ky. 
605,  9  S.  W.  497.  For  the  errors  in  the  record  we  have  noted, 
the  case  must  be  reversed,  and  the  district  court  is  directed 
to  sustain  the  demurrer  to  the  complaint. 
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SAMUEL  C.  RBES,  Plaintiff  and  Appellant,  v.  WILLIAM 
R.  RHODES,  Defendant  and  Appellee. 

1.  Actions — Pkocedurb — ^No    Distinction    Between    "Equitt"    and 

"Law" — Civil  Suits— Bev.  Stats.  Ariz.  1887,  Pars.  649,  668,  734, 
Cited — ^Bight  to  Trial  by  Jury — ^Verdict — Nor  Advisory. — There 
is  no  distinction  in  procedure  between  "equity"  and  "law"  under 
the  statutes  of  this  territory.  All  proceedings  in  courts  of  justice 
whereby  a  civil  remedy  for  a  civil  wrong  is  sought,  except  in  some 
special  proceedings,  are  denominated  civil  suits.  Statutes,  aupra, 
cited.  Under  our  statutes  parties  to  a  civil  suit,  unless  otherwise 
provided,  are  entitled  to  a  trial  by  jury,  and  their  verdict  is  not  in 
any  sense  advisory — ^the  judgment  of  the  court  must  follow  it,  or 
the  judge  must  set  it  aside  as  erroneous  and  order  a  new  trial. 

2.  Mortgages — Action  to  Declare  Deed  Mortgage — Payment  or  Ten- 

der not  Bequired. — ^In  an  action  to  declare  a  deed  absolute  on  its 
face  a  mortgage,  prior  payment  or  tender  of  the  amount  of  the 
indebtedness  is  not  required. 

8.  Same  —  Same  —  Evidence  —  UNSATismsD  Judgment. —  A  judgment 
against  plaintiff,  assigned  to  defendant  prior  to  the  execution  of  a 
deed  from  plaintiff  to  defendant,  and  still  unsatisfied,  is  admissible, 
in  an  action  to  declare  the  deed  a  mortgage,  for  the  purpose  of 
showing  the  relation  of  the  parties. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yavapai. 
James  H.  Wright,  Judge.    Reversed. 
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The  facts  are  stated  in  the  opinion. 

Hemdon  &  Hawkins,  for  Appellant. 

The  appellant  alleged  in  his  complaint  that  he  was  indebt- 
ed to  appeUee  in  the  sum  of  $4,450,  and  that  in  order  to 
secure  the  same  he  made  to  the  appellee  the  deed  set  out 
in  the  complaint,  and  that  at  the  same  time  appellant  made 
under  seal  and  delivered  to  the  plaintiflE  a  written  instrument 
in  the  nature  of,  or  which  operated  as,  a  defeasance. 

The  trial  judge  erred  in  ruling  that  plaintiff  could  not 
prove  that  he  was  indebted,  by  any  legal  obligation,  to  de- 
fendant. Appellant  offered  to  show  that  a  judgment  had 
been  duly  rendered  against  the  plaintiff ;  that  such  judgment 
was  and  is  valid,  subsisting,  unpaid,  and  unsatisfied;  that 
defendant  purchased  such  judgment  and  was  and  is  the 
owner  thereof;  that  to  secure  this  the  deed  was  made  by 
plaintiff  to  defendant,  and  the  defeasance  executed  by  de- 
fendant to  plaintiff.  All  this  evidence  was  excluded  by  the 
court. 

If  the  defendant  owned  the  judgment  and  held  the  same 
against  plaintiff,  and  that  judgment  had  never  been  paid  or 
satisfied,  and  was  still  in  force,  it  was  proper  that  plaintiff 
should  make  this  showing. 

The  defendant  was  afterwards  permitted  to  testify  that 
the  debt  was  paid.  The  unsatisfied  judgment  on  the  records 
was  better  proof  of  this  fact  than  defendant's  mere  statement ; 
especially  as  Rees,  the  plaintiff,  testified  that  the  same  had 
never  been  paid  and  that  the  very  purpose  of  the  deed  and 
defeasance  was  to  secure  and  not  to  pay  the  same. 

The  question  to  be  settled  was  whether  there  was  a  pre- 
existing debt,  and  also  whether  the  intention  of  the  parties 
was  to  cancel  the  debt  or  to  secure  it.  The  judgment,  if  sub- 
sisting and  owned  by  the  defendant,  would  show  a  pre-existing 
debt,  and  the  further  fact  that  the  evidence  of  the  indebted- 
ness is  retained  or  not  cancelled  by  defendant  after  the  con- 
veyance would  be  strong  proof  that  the  conveyance  was  taken 
merely  as  security.    Jones  on  Mortgages,  vol.  1,  sec.  326. 

In  the  case  of  Ennor  v.  Thompson,  46  111.  223,  224,  the  court 
says:  **That  the  retaining  the  evidence  of  the  indebtedness, 
after  receiving  a  deed  absolute  in  terms  of  the  mortgaged 
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premises  giving  back  a  lease  to  the  grantor  and  receiving 
rents,  characterize  the  transaction  a  mortgage."  To  the  same 
effect,  see  Sutphen  v.  Cushman,  35  IlL  186. 

Baldwin  &  Johnston,  for  Appellee. 

Appellant  should  pay  or  tender  the  amount  of  the  indebted- 
ness before  being  permitted  to  maintain  this  action.  The  su- 
preme court  of  California  says:  **The  money  having  become 
due,  it  was  incumbent  on  the  defendant,  if  he  desired  to 
have  the  court  declare  that  in  equity  the  transaction  consti- 
tuted a  mortgage,  to  offer  to  redeem.  He  cannot  demand 
equitable  relief  in  respect  to  the  contract,  while  failing  to 
perform  his  part  of  it.  He  should  do  equity  by  offering  to 
redeem  when  seeking  equity  by  having  the  deed  declared  a 
mortgage.  There  is  no  shadow  of  doubt  in  my  mind  that 
equity  requires  the  defendant  to  pay  or  tender  the  amount 
loaned  before  he  deprives  the  plaintiff  of  the  right  of  pos- 
session, which  flows  from  the  deed  and  lease,  and  the  expira- 
tion of  the  term."    Hughes  v.  Davis,  40  Gal.  120. 

KIBBEY,  J. — ^Appellant  denominates  this  a  **suit  in 
equity"  to  declare  a  deed  absolute  upon  its  face,  and  a  de- 
feasance given  by  appellee  to  appellant  simultaneously  with 
the  delivery  of  the  deed,  a  mortgage. 

It  appears  from  the  record  that  the  issues  of  facts  in  the 
cause  were  submitted  to  a  jury  that  their  verdict  might  be 
** advisory"  to  the  court.  As  we  have  no  courts  of  equity  nor 
of  law  in  this  territory,  and  as  the  legislature  has  for  a  long 
time  strenuously  sought  to  abolish  the  distinction  in  procedure 
between  ''equity"  and  *'law,"  the  courts  and  the  bar  should 
dismiss  from  their  minds  the  idea  of  ''suits  in  equity"  or 
*' actions  at  law,"  so  far  as  they  tend  to  preserve  that  distinc- 
tion. Our  statute  denominates  all  proceedings  in  courts 
of  justice  whereby  a  civil  remedy  for  a  wrong  is  sought,  except 
in  some  special  proceedings,  civil  suits.  The  courts  and  bar 
have  clung  so  tenaciously  to  the  observance  of  the  distinction 
that  in  many  instances  the  plain  administration  of  justice  hafl 
been  thwarted.  Our  statutes  (Rev.  Stats.  1887)  say  that  civil 
suits  shall  be  begun  by  filing  a  complaint  in  the  ofSce  of  the 
clerk  of  the  proper  court  (par.  649),  and  that  the  complaint 
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fihall  set  forth  a  full  and  clear  statement  of  the  cause  of  action 
without  any  distinction  between  suits  at  law  and  in  equity 
(par.  668),  and  that  the  defendant  may  plead  as  many  several 
matters,  whether  of  law  or  of  fact,  as  may  be  necessary  for 
his  defense  (par.  734).  To  ascertain  the  rights  of  parties 
litigant,  we  look  to  the  statutes  or  to  the  rules  laid  down  by 
the  courts  of  law,  but  for  the  enforcement  of  those  rights  we 
ignore  the  source  of  the  rights  and  proceed  under  the  statute. 
And  under  our  statutes  parties  to  a  civil  suit,  unless  other- 
wise provided,  are  entitled  to  a  trial  by  jury,  and  their  verdict 
is  not  in  any  sense  advisory — ^the  judgment  of  the  court  must 
follow  it,  or  the  judge  must  set  it  aside  as  erroneous  and  order 
a  new  trial.  This,  then,  is  a  civil  suit  to  declare  a  deed  absolute 
on  its  face  a  mortgage. 

It  is  alleged  in  the  complaint  that  on  the  twenty-sixth  day 
of  February,  1887,  the  appellant  was  indebted  to  the  appeUee 
in  the  sum  of  $4,450;  that,  to  secure  the  payment  of  the 
same,  appellant  executed  and  delivered  to  appellee  a  deed, 
absolute  and  unconditional  on  its  face,  conveying  to  him  the 
estate  therein  described;  that,  at  the  time  of  the  execution 
and  delivery  of  such  deed,  the  appellee  executed  and  delivered 
to  appellant  a  written  agreement,  whereby,  after  reciting  the 
conveyance  before  mentioned  and  the  agreement  of  appellee 
to  reconvey  to  appellant,  appellee  covenants  and  agrees  that 
if  appellant  shall  pay  him,  within  twelve  months  after  the 
date  of  the  instrument,  the  sum  of  $4,450,  and  the  interest 
at  the  rate  of  one  and  one-half  per  cent  per  month,  appellee 
will  make  and  deliver  to  appellant  a  deed  reconveying  the 
premises  to  appellant,  but  that  on  failure  to  make  such  pay- 
ment the  covenant  and  agreement  shall  be  of  no  further  effect ; 
that  on  the  first  day  of  December,  1887,  appellant  paid  ap- 
pellee $801  on  said  indebtedness  and  on  the  twenty-sixth  day 
of  December,  1887,  $1,000,  and  other  payments  in  machinery, 
implements,  pasturage,  rent,  and  hay,  sums  aggregating 
$1,000,  making  a  total  payment  on  said  indebtedness  of  $2,850, 
leaving  a  balance  due  appellee  of  $2,898.63;  that  on  Jan- 
uary 7,  1888,  appellant  was  ready  and  willing  to  pay  the 
full  amount  then  due  and  owing  upon  said  indebtedness,  and 
offered  and  undertook  to  pay  the  same  to  the  appellee,  but 
that  appellee  refused  the  same,  and  claimed  absolute  owner- 
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ship  of  the  land.  The  complaint  further  alleges  a  refusal 
by  appellee  to  account  for  rents  and  profits,  etc.,  and  claims 
the  right  to  redeem  and  be  allowed  as  a  credit  on  his  indebted- 
ness the  rents  and  profits  of  the  land  received  by  appellee. 
Appellant  further  alleges  that  the  said  indebtedness  **is  whol- 
ly disproportionate  to  the  value  of  said  land  and  premises, 
and  was  at  the  time  of  making  the  conveyance'' — ^whether 
the  indebtedness  was  greater  or  less  than  the  value  is  not 
alleged. 

The  appellee  denies  specially  all  the  facts  tending  to  show 
that  the  transaction  related  in  the  complaint  constituted  a 
mortgage;  alleged  that  the  conveyance  was  made  in  consid- 
eration of  the  discharge  of  the  indebtedness  due  appellee  from 
appellant,  and  that  the  debt  was  so  discharged ;  that  the  con- 
veyance was  so  intended  to  be  absolute,  and  not  a  mortgage. 
The  issue  was  submitted  to  a  jury.  The  jury  failed  to  agree 
upon  a  verdict,  and  were  discharged  from  further  considera- 
tion of  the  case. 

The  court  thereafter  found  for  the  appellee.  Appellant 
filed  his  motion  for  a  new  trial,  which  was  overruled^ 

Appellee  suggests  that  this  judgment  should  be  aflSrmed 
because  of  the  failure  of  appellant  to  tender  to  appellee  before 
suit  the  amount  of  the  alleged  indebtedness,  and  cites  40 
Cal.  120  in  support  of  his  view.  In  that  case  Hughes  loaned 
to  Davis  fifteen  hundred  dollars,  and  as  security  therefor  took 
a  deed,  absolute  on  its  face,  for  certain  real  estate,  and  simul- 
taneously executed  to  Davis  a  lease  for  the  premises.  On  the 
expiration  of  the  term,  the  debt  not  having  been  paid,  and, 
after  notice  to  quit,  Hughes  brought  suit  against  Davis  to 
recover  the  land.  It  was  held  by  the  court  that  Hughes  could 
recover  unless  Davis  first  paid  or  tendered  the  amount 
of  the  indebtedness.  We  think,  probably,  that  the  case  was 
decided  correctly,  inasmuch  as  the  mortgagee  was  in  pos- 
session with  the  consent  of  the  mortgagor  (the  possession  of 
the  tenant  being  that  of  the  landlord,  a  relation  he  could  not 
deny),  and  the  mortgagor  should  not  have  recovered  pos- 
session without  performing  the  condition  of  the  mortgage. 
But  this  case  is  easily  distinguishable  from  that.  Appellant 
does  not  ask  possession  in  this  case.  If  the  transaction  in  this 
case  constituted  a  mortgage  it  was  such  ab  initio;  ''once  a 
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mortgage,  always  a  mortgage."  We  do  not  think  that  the  ap- 
pellant in  such  a  case  should  be  required  to  pay  or  tender  the 
amount  of  the  indebtedness  before  seeking  the  relief  he  here 
aflks.  To  do  so  would  or  might  be  to  deny  him  relief  at  all, 
for  he  might  not  be  able  to  pay.  But  that  fact  should  not  de- 
prive him  of  his  right  to  have  the  mortgage  f  oreclosed^  and  the 
payment  to  him  of  the  surplus  of  the  proceeds  of  a  sale  of  the 
property  above  the  amount  necessary  to  pay  the  mortgage 
debt.  The  court  could  do  full  jfttice  to  the  parties,  if,  in  f act^ 
the  transaction  constituted  a  mortgage,  by  fixing  a  new  day 
for  the  payment  of  the  debt,  and  in  default  thereof  order  a 
sale  of  the  premises  to  pay  the  debt  and  foreclosure  of  the 
mortgagor's  equity  of  redemption. 

Upon  the  trial  of  the  cause  before  the  jury,  the  appellant 
offered  in  evidence  a  judgment  in  favor  of  the  Arizona  Land 
Company  against  Rees,  the  appellant,  and  the  assignment  of 
the  judgment  to  appellee,  in  order  to  show  the  existence  of 
an  indebtedness  from  Rees,  appellant,  to  Rhodes,  the  ap- 
pellee. Upon  the  objection  thereto  by  appellee,  the  court  re- 
jected the  proposed  evidence.  This  ruling  is  complained  of  by 
appellant. 

The  determination  of  the  question  whether  the  transaction 
between  the  parties  constituted  a  deed  and  an  agreement  to 
convey,  or  simply  a  security  for  the  payment  of  an  indebted- 
ness from  appellant  to  appellee,  depends,  as  in  all  contracts, 
upon  the  intent  of  the  parties  at  the  time  of  the  transaction. 
It  is  not  disputed  that  a  deed  absolute  upon  its  face  may  be 
shown  to  be  a  mortgage,  if  that  were  the  intent  of  the  parties, 
nor  that  such  intent  may  be  shown  by  parol  evidence  or  by 
evidence  outside  of  the  written  memoranda  of  the  transaction. 
To  ascertain  the  intent,  it  is  often  necessary  to  know  the  re- 
lation of  the  parties  to  each. other.  Had  it  been  shown,  by  the 
execution  of  the  deed  in  this  case  and  the  contemporaneous 
agreement  to  reconvey,  that  the  relation  of  the  debtor  and 
creditor  existing  between  appellant  and  appellee,  had  ceased 
by  virtue  of  the  execution  of  the  deed,  it  would  justify  the 
inference  that  the  transaction  constituted  a  simple  conveyance 
with  an  agreement  to  reconvey,  and  not  a  mortgage.  On  the 
contrary,  if  it  appeared  that  notwithstanding  the  deed  the  ap- 
pellant was  still  indebted  to  appellee  in  a  sum  which  was 
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expressed  as  the  consideration  of  the  deed,  that  would  be  a 
circumstance  strongly  tending  to  show  that  the  parties  in- 
tended simply,  by  the  execution  of  the  deed  and  the  agreement 
to  reconvey,  to  provide  for  the  security  of  such  indebtedness, 
and  the  agreement  to  reconvey  is  perfectly  consistent  in 
terms  with  such  an  intent. 

It  is  alleged  by  appellant  that  an  indebtedness  existed  and 
continued  to  exist  after  the.  execution  of  the  deed.  Ap- 
pellee denies  this  and  alleges  that  the  indebtedness  was  dis- 
charged by  the  conveyance.  The  learned  court  who  tried  the 
case  finds,  amon^  other  things,  that  the  debt  was  discharged 
by  the  execution  of  the  deed.  There  was  no  evidence  of  the 
payment  of  the  debt,  except  the  statement  of  the  appellee, 
as  a  witness,  wherein  he  says,  '*Rees  owed  me  $4,450  on  Feb- 
ruary 26, 1887,  and  on  that  date,  in  order  to  pay  the  same,  he 
made  and  executed  to  me  a  deed."  Appellant  asserts  the  con- 
tinuance of  the  debt.  The  best  evidence  of  the  indebtedness 
was  the  judgment  and  its  assignment  to  the  appellee.  That 
it  appeared  that  it  never  had  been  released  and  discharged  of 
record  would  have  been  evidence  of  its  nonpayment,  and  it 
is  fair  to  presume  that  such  evidence  of  payment  did  not  exist 
from  the  mere  fact  of  the  offer  of  the  judgment.  Had  the 
indebtedness  been  evidenced  by  a  note  and  the  note  still  re- 
mained in  the  hands  of  the  grantee,  it  would  have  been  evi- 
dence of  nonpayment,  and  no  one  will  contend  that  evidence 
of  such  fact  would  have  been  incompetent.  We  cannot  see  the 
difference  in  principle.  We  think  it  was  error  to  exclude  that 
evidence.  It  would  have  afforded  the  best  evidence  of  a  ma- 
terial fact.  Had  it  been  admitted,  the  jury  might  not  have 
disagreed.  They  were  called  upon  to  decide  between  the  state- 
ment of  the  parties,  and  were  (^eprived  of  evidence  that  might 
have  turned  the  scale.  There  are^ther  matters  discussed  in 
the  briefs,  but  it  is  unnecessary  to  consider  them,  as  we  think 
the  judgment  must  be  reversed. 

For  error  in  excluding  from  the  evidence  the  judgment 
offered  by  appellee,  the  judgment  of  the  district  court  must 
be  reversed,  and  that  court  is  directed  to  award  a  new  trial. 
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[Criminal  No.  46.] 

TERRITORY  OF  ARIZONA,  Respondent,  v.  FRANCISCO 
BACA,  Appellant.- 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Apache. 

Sumner  Howard,  Herndon  &  Hawkins,  and  E.  M.  Sanford, 
for  Appellant 

T.  W.  Johnson,  and  Harris  Baldwin,  for  Respondent 

January  13^  1890.    Dismissed. 


[Griminal  No.  58.] 

UNITED  STATES  OF  AMERICA,  Respondent,  v.  LITTLE 
BOB,  a  Wallapai  Indian,  Appellant. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District. 

E.  Burgess,  and  E.  M.  Sanford,  for  Appellant 

H.  R.  Jeffords,  United  States  District  Attorney,  for  the 
United  States. 

January  13,  1890.    Dismissed. 


Ex  Parte:  In  the  Matter  of  E.  E.  KTR.BY,  Petitioner. 
January  13, 1890.    Writ  granted. 

(243) 
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[Civil  No.  277.] 

CLARINDA  A.  WAKEFIELD,  Appellee,  v.  THE  SOUTH- 
ERN  PACIFIC  COMPANY,  Appellant. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Pima.  William  H.  Barnes, 
Judge. 

J.  A.  Zabriskie,  and  William  Herring,  for  Appellant. 

William  M.  Lovell,  and  R.  D.  Ferguson,  for  Appellee. 

PER  CURIAM. — This  cause  was  submitted  to  the  court  on 
the  transcript  and  brief  of  appellee,  and  the  court  having 
duly  considered  the  same,  and  being  fully  advised  in  the 
premises,  orders  that  judgment  be  entered  herein  affirming 
the  judgment  of  the  lower  court,  with  costs  against  the  appel- 
lant and  the  sureties  on  the  appeal  bond,  together  with  ten 
(10)  per  cent  damages. 

January  16,  1890.    Affirmed. 


[CivU  No.  296.] 

JOHN  Y.  T.  SMITH,  Appellee,  v.  C.  BURTON  FOSTER, 

Appellant. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Maricopa. 

No  appearance  of  record. 
January  16,  1890.     Affirmed. 


[CivU  No.  314.] 

CHARLES  YATES,  Appellant,  v.  MARY  B.  BURTON,  Ap- 

pellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Yavapai.  James  H.  Wright, 
Judge. 

L.  F.  Eggerd,  for  Appellee. 

June  3,  1890.    Affirmed. 
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[CivU  No.  309.] 

BEN.  JAMES  et  al.,  Appellants,  v.  THE  NEPTUNE  MIN- 
ING COMPANY,  a  Corporation,  and  JOEL  SEYMOUR, 
Trustee,  Appellees. 

APPEAL  from  the  District  Conrt  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.    B.  E.  Sloan,  Judge. 

George  G.  Berry,  for  Appellants. 

W.  H.  Stilwell,  for  Appellees. 

June  16,  1890.    Dismissed. 


[ayil  No.  310.1 

CHARLES  GRANVILLE  JOHNSTON,  Appellant,  v.  THE 
NEPTUNE  MINING  COMPANY,  a  Corporation,  and 
JOEL  SEYMOUR,  Trustee,  Appellees. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.   B.  E.  Sloan,  Judge. 

George  G.  Berry,  for  Appellant. 

W.  H.  Stilwell,  for  Appellees. 

June  4,  1890.    Dismissed. 


[CivU  No.  298.] 

H.  N.  ALEXANDER,  Appellant,  v.  CLARK  CHURCHHiL, 

Appellee. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Maricopa.  Joseph  H.  Kib- 
bey,  Judge. 

H.  B.  Lighthizer,  for  Appellant. 

Edwards  &  Buck,  for  Appellee. 

June  6,  1890.    Affirmed. 
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[CivU  No.  289.] 

"WILLIAM  ZECKENDOEP,  Trustee  for  Prank  &  Co.,  a  Cor- 
poration,  AppeUee,  v.  DAVID  DUNHAM  et  al.,  Ap- 
pellants. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Pima.  William  H.  Barnes, 
Judge. 

Maxwell  &  Satterwhite,  for  Appellants. 

Webb  &  Heney,  for  Appellee. 

September  3,  1890.  Affirmed.  (Note  by  Reporter.— Th€ 
record  shows,  ''Opinion  filed,"  but  none  appears  in  the  reo* 
ords  of  the  office  of  the  clerk  of  the  supreme  court) 


Ex  Parte:  In  the  Matter  of  CHUNG  HONG,  Petitioner. 
APPLICATION  for  a  writ  of  Habeas  Corpus. 
Webster  Street,  for  Petitioner. 
September  5, 1890.    Writ  denied. 
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[CiyU  No.  292.     FUed  January  17,  1891.] 
[29  Pae.  13.] 

WILLIASf  A.  HANCOCK  et  al.,  Plaintiffs  and  Appellants, 
v.  NEWEIiL  HEBBICE  et  al.,  Defendants  and  Ap- 
pellees. 

1.  MOBTGAGXS—FOEBCLOSTTRI— Exemption  or   Homistiad— Difinsk— 

Issue  of  Fact— Jxtdoment  on  Demurbeb — Coicp.  Laws,  Ariz.  1877, 
Gh.  37,  Secs.  1  AND  2,  Cited  and  Construed. — The  homestead  ex- 
onption  provided  by  statute,  9upra,  is  a  good  defense  to  a  f ore- 
elosure  suit  to  enforce  a  mortgage,  upon  a  homestead,  executed  by 
the  husband  alone.  The  plea  of  the  statute  raises  an  issue  of  fast 
to  be  determined  by  a  trial,  and  judgment  for  plaintiif  upon  de- 
murrer to  the  answer  is  error. 

2.  Same — 8ame — ^Beplt  by  Way  of  Estoppel — ^Issue  of  Fact. — ^A  reply 

to  an  answer  pleading  an  exemption,  setting  up  facts  constituting 
an  estoppel  against  defendants'  plea,  unless  admitted,  raises  is- 
sues of  fact,  which  can  only  be  determined  by  triaL 

8.  New  Trial — ^Purpose  of — ^Issues  of  Fact  Determined  at  a  Former 
Trial  Cannot  be  Considered. — The  purpose  of  a  new  trial  is  to 
permit  a  re-examination  and  determination  of  issues  of  fact,  and 
the  granting  of  judgment  by  the  trial  court  upon  the  pleadings 
because  all  the  facts  in  issue  were  before  the  court  upon  the 
former  trial  is  error. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
William  W.  Porter,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

(247) 
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P.  S.  Perley,  and  M.  H.  Williams,  for  Appellants. 

**If  a  motion  for  a  new  trial  is  granted  the  cause  is  to  be 
tried  anew.  If  a  motion  in  arrest  of  judgment  is  granted  a 
repleader  will  be  awarded  and  the  cause  proceeded  with  as 
before.''    Texas  Pleading  and  Practice,  p.  51. 

On  September  25,  1887,  appellants  were  granted  a  **new 
trial."  They  have  not  had  a  trial  since.  A  judgment  was 
rendered  against  them  on  May  6,  1889,  but  it  was  without 
trial  and  without  their  fault. 

A  new  trial,  ex  vi  termini,  is  a  re-examination  of  the  issues 
of  fact  which  have  once  been  tried.  It  is  not  a  re-examination 
of  the  issues  of  law ;  it  is  not  a  repleading. 

"The  eflfect  of  granting  a  new  trial  is  to  remit  the  cause 
back  to  the  stage  of  the  original  joinder  of  issues,  and  it  must 
then  be  brought  on  a  second  time  for  trial  in  due  course  and  in 
regular  form."    3  Wait's  Practice,  440,  441. 

**And  in  awarding  a  new  trial  the  court  has  no  power  to 
direct  that  the  evidence  given  on  the  previous  trial,  in  whole 
or  in  part,  shall  stand  as  evidence  on  the  second  trial."  13 
Abb.  22;  3  Wait's  Practice,  441. 

**The  only  mode  by  which  evidence  given  on  the  former  trial 
may  be  made  available  on  the  second  is  by  consent  or  stipu- 
lation between  the  parties."    Id.  441. 

''The  granting  of  a  new  trial  supersedes  the  effect  of  the 
former  trial  or  wipes  out  the  verdict.  The  case  goes  back 
upon  all  the  issues  of  fact."  Hilliard  on  New  Trials,  p.  74; 
Hidden  v.  Jordan,  28  Cal.  301. 

**A  new  trial  is  a  rehearing  of  the  legal  rights  of  the  par- 
ties upon  disputed  facts."  Bouvier's  Law  Dictionary, 
1880  ed. 

**It  is  either  upon  the  same  or  different  or  additional  evi- 
dence."   Id. 

**  A  new  trial  is  a  re-examination  of  the  issues  of  fact  which, 
have  once  been  tried  by  a  court  in  the  same  court  in  which  the 
first  trial  was  had."  Green's  Practice  and  Pleading, 
sec.  1091. 

'*A  new  trial  is  a  re-examination  of  an  issue  of  fact  in  the 
same  court  after  a  trial  and  decision  by  a  jury  or  court  or  by 
referees. ' ' 

**The  first  element  is  that  a  new  trial  is  a  re-examination  of 
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an  issue  of  fact.  It  is  not  a  re-examination  of  an  issue  of  law. 
Upon  the  same  principle,  viz. :  that  a  new  trial  is  a  re-exam- 
ination of  an  issue  of  fact,  it  has  been  held  that  errors  in 
rulings  upon  demurrers  to  pleadings  cannot  be  reviewed  on 
motion  for  new  trial.  This  is  manifestly  correct."  Hayne  on 
New  Trial,  sec.  1. 

Thompson  on  New  Trials  (vol.  2,  sec.  2708)  says:  **A  new 
trial  is  a  retrial  or  re-examination  in  the  same  court  of  an 
issue  of  fact,  or  some  part  or  portion  thereof,  after  verdict 
by  a  jury,  report  of  a  referee,  or  a  decision  by  the  court.  It 
is  a  retrial  of  the  facts  of  the  case  or  a  re-examination  of  an 
issue  of  fact  or  rehearing  of  the  legal  rights  of  the  parties 
upon  disputed  facts  before  a  court  or  jury  which  has  been 
tried  at  least  once  before  the  same  court." 

H.  N.  Alexander,  and  H.  B.  Lighthizer,  for  Appellees. 

SLOAN,  J. — This  action  was  commenced  December  21, 
1885,  and  was  brought  to  foreclose  two  mortgages, — one  given 
to  secure  a  note  for  $1,008.60,  bearing  date  November  1, 
1883,  signed  by  the  said  William  A.  Hancock,  and  made  pay- 
able to  the  order  of  6us  Ellis  &  Co. ;  the  other,  to  secure  a 
note  for  $1,602.90,  bearing  date  December  17,  1883,  signed  by 
the  said  William  A.  Hancock  and  Lillie  B.  Hancock,  his  wife, 
and  made  payable  to  Herrick  &  Co.,  appellees  herein.  The 
mortgage  given  to  secure  the  first  of  said  notes  was  executed 
by  said  William  A.  Hancock,  covering  lots  14,  15,  16,  17,  and 
18,  in  block  77,  in  the  city  of  Phcenix,  and  was  assigned 
February  28,  1885,  to  the  appellees  herein,  Herrick  &  Co. 
The  mortgage  given  to  secure  the  second  of  said  notes  was 
executed  by  the  said  William  A.  Hancock  and  his  wife,  and 
covered  the  property  described  as  aforesaid.  Each  of  said  notes 
sued  upon  was  made  a  separate  cause  of  action  in  the  com- 
plaint, which  was  in  the  usual  form,  and  verified.  In  their 
answer  the  appellants  admitted  the  execution  of  the  note 
bearing  date  November  1,  1883,  but,  by  way  of  special  de- 
fense, set  up  that,  at  the  time  of  the  execution  of  the  note 
and  mortgage,  they  were  husband  and  wife,  and  that  the  prop- 
erty described  in  the  latter  was  and  had  been  occupied  by 
them  as  a  homestead,  and  did  not  exceed  in  value  the  sum  of 
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five  thousand  dollars;  that  said  mortgage  was  executed  by 
the  said  William  A.  Hancock  alone;  and  that  said  Lillie  B. 
Hancock,  his  wife,  did  not  join  therein.  These  facts  were 
also  pleaded  by  them  by  way  of  cross-complaint,  in  which 
affirmative  relief  was  asked  in  the  way  of  an  injunction  to 
restrain  appellees  from  enforcing  any  claim  against  said 
property  under  said  mortgage,  and  that  the  same  be  declared 
and  adjudged  as  a  homestead  exemption.  No  defense  to  the 
second  cause  of  action,  based  on  the  mortgage,  bearing  date 
December  17, '1883,  was  made.  A  trial  having  been  had,  and 
a  judgment  entered  upon  the  issue  as  thus  presented  by  the 
pleadings,  and  a  new  trial  having  been  granted  at  a  former 
term  of  the  court,  the  appellees  thereafter,  upon  the  six- 
teenth day  of  October,  1888,  filed  a  demurrer  to  the  answer  of 
appellants,  upon  the  ground  that  the  facts  stated  did  not  con- 
stitute a  defense  to  said  action;  and  by  way  of  estoppel 
pleaded  that,  in  the  second  mortgage  sought  to  be  foreclosed, 
appellants  designated  lot  14  as  their  then  residence,  and  no 
other;  and,  further,  that  said  first-described  mortgage  was 
executed  by  the  said  William  A.  Hancock  with  the  full 
knowledge,  consent,  connivance,  and  procurement  of  said 
Lillie  B.  Hancock,  his  wife.  To  this  reply  appellants  de- 
murred, and  moved  to  strike  out  the  same  ss  a  departure  in 
pleading,  for  the  reason  that  it  was  an  attempt  to  amend  the 
complaint.  Upon  the  twenty-sixth  day  of  November,  1888, 
the  cause  came  on  for  trial,  and  the  demurrer  of  the  appel- 
lants to  the  answer  was  then  argued  and  submitted,  and  by 
the  court  taken  under  advisement.  The  demurrer  to  ap- 
pellees' reply  was  likewise,  upon  the  same  day,  submitted  and 
taken  under  advisement  by  the  court.  No  other  proceedings 
were  had  in  the  cause  until  the  sixth  day  of  May,  1889,  when 
the  court  ordered  judgment  to  be  entered  in  favor  of  ap- 
pellees, that  **an  order  of  sale  go,  except  as  to  lot  14,  upon 
which  home  stands.*'  Judgment  was  thereupon  entered  in 
accordance  with  this  order  of  the  court. 

In  thus  entering  judgment  without  a  trial  upon  the  merits, 
the  court  doubtless  intended  to  render  judgment  upon  the 
pleadings.  We  have  no  doubt  that,  under  our  practice,  the 
court  may,  upon  motion,  enter  a  judgment  when  it  appears 
that  the  complaint  states  a  cause  of  action,  and  the  answer 
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fails  to  state  matter  sufSeient  to  bar  or  defeat  it.  In  this 
instance  the  question  to  be  determined  is  whether  the  answer 
of  appellants  to  appellees'  complaint  constituted  a  defense 
to  the  first  cause  of  action.  This  is  to  be  determined  by  the 
construction  to  be  given  the  homestead  exemption  law  as  it 
existed  at  the  time  the  suit  was  brought.  This  law  is  to  be 
found  in  sections  1,  2,  ch.  ^37,  Compiled  Laws  1877,  which 
read  as  follows:  "Section  1.  The  homestead,  consisting  of  a 
quantity  of  land,  together  with  the  dwelling-house  thereon 
and  its  appurtenances,  and  the  water-rights  and  privileges 
pertaining  thereto,  sufficient  to  irrigate  the  land,  not  exceed- 
ing in  value  the  sum  of  five  thousand  dollars,  to  be  selected 
by  the  owner  thereof,  shall  not  be  subject  to  forced  sale 
or  execution,  or  any  other  final  process  from  a  court,  for  any 
debt  or  liability  contracted  or  incurred  after  thirty  days  from 
the  passage  of  this  act,  or  if  contracted  or  incurred  at  any 
time  in  any  other  place  than  in  this  territory.  Sec.  2.  Such 
exemption  shall  not  extend  to  any  mechanic's,  laborer's,  or 
vendor's  lien,  or  to  any  mortgage  lawfully  obtained;  but  no 
mortgage,  sale,  or  alienation  of  any  kind  whatever  of  such 
land  by  the  owner  thereof,  if  a  married  man,  shall  be  valid 
without  the  signature  of  the  wife  to  the  same,  acknowledged 
by  her  separately  and  apart  from  her  husband:  provided, 
that  such  signature  and  acknowledgment  shall  not  be  neces- 
sary to  the  validity  of  any  mortgage  upon  the  land  executed 
before  it  became  the  homestead  of  the  debtor,  or  executed  to 
secure  the  payment  of  the  purchase  money."  There  can  be  no 
doubt  but  that  the  exemption  provided  for  in  said  sections 
could  properly  have  been  claimed  at  the  time  suit  was 
brought,  and  if  urged,  would  constitute  a  good  defense  in  pro- 
ceedings to  enforce,  by  foreclosure  and  sale,  a  mortgage  upon 
such  homestead,  executed  by  the  husband  alone,  without  the 
signature  of  the  wife.  Such  a  plea  raises  an  issue  of  fact, 
to  be  determined  as  other  issues  of  fact.  If  there  be  facts 
which  would  operate  as  an  estoppel  upon  the  appellants  from 
claiming  as  eitempt  such  homestead,  they  could  only  be  de- 
termined, unless  expressly  admitted,  by  a  trial  upon  its 
merits.  Appellees  contend  that,  inasmuch  as  a  former 
trial  had  been  had  upon  the  issue  as  originally  made  by  the 
pleadings,  the  facts  were  all  before  the  court  when  it  ordered 
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judgment  upon  the  pleadings.  This  position  is  untenable, 
for  the  reason  that  the  very  purpose  and  object  of  a  **new 
trial"  is  a  re-examination  and  determination  of  the  issue  of 
fact,  and  this  purpose  and  object  might  be  defeated  if  no  op- 
portunity be  given  for  the  production  of  additional  and 
other  evidence  than  that  adduced  upon  a  former  trial.  We 
hold  that  the  court  erred  in  rendering  its  judgment  of  No- 
vember 26,  1888,  and  we  accordingly  reverse  the  judgment, 
and  remand  the  case  for  trial. 

Gooding,  C.  J.,  concurs. 


[Civil  No.  286.     Filed  January  17,  1891.] 
[73  Pac.  400.1 

F.  M.  HARGRAVE,  Plaintiflf  and  Appellant,  v.  LON  D. 
HALL  et  al.,  Defendants  and  Appellees. 

1.  Irrigation — Contracts — Company     Begtjlations — Judgicsnt — ^Pro- 

rating Water. — ^Where  an  irrigation  company  has  contracted  to 
famish  a  water-user  for  all  time  water  sufficient  to  irrigate  one  hun- 
dred and  sixty  acres  of  land,  and  such  water-user  is  the  first  to 
purchase  and  the  first  to  beneficially  use  the  water  upon  the  land, 
it  is  error  for  the  court  to  decree  that  he  shall  be  subject  to  the 
same  rules  and  shall  prorate  his  water  Ydth  -parties  who  purchased 
at  subsequent  times. 

2.  Same — Trespass — ^Injunction — Damages. — ^Where     an     irrigation 

company,  without  justification,  has  destroyed  a  water-user's  head- 
gates  and  damaged  his  crops  he  is  entitled  to  an  injunction,  dam- 
ages and  costs. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
William  W.  Porter,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Edwards  &  Buck,  for  Appellant. 

Goodrich  &  Street,  for  Appellees. 
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KIBBEY,  J. — ^The  pleadings  and  statement  of  facts  show 
that  Lon  D.  Hall  owned  the  whole  water  location  and  all  the 
ditches  in  controversy.  That  he  contracted  to  sell  to  Har- 
grave  one  share  of  stock  in  the  Enterprise  Canal,  and  ''to 
furnish  said  party  of  the  second  part  (Hargrave)  for  all 
time  water  suflBcient  to  irrigate  one  hundred  and  sixty  acres 
of  land."  This  contract  was  entered  into  the  third  day 
of  August,  1886.  Then  the  canal  was  not  constructed. 
Eight  hundred  dollars  was  the  consideration  to  be  paid. 
March  10,  1887,  the  following  receipt  was  given:  ** Re- 
ceived of  P.  M.  Hargrave  the  sum  of  (50)  fifty  dollars, 
being  the  amount  in  full  for  one  share  and  water  right  in 
the  Enterprise  Canal  as  per  agreement  dated  August  the 
third,  1886.  [Signed]  Lon  D.  Hall,  per  John  R.  Hall." 
This  receipt  entitled  the  appellant  to  all  his  rights  under  the 
contract.  After  this — June  29,  1888, — appellee  Hall  writes 
Hargrave  as  follows:  ** After  the  tenth  of  July,  1888,  I  will 
expect  you  to  irrigate  your  place  [describing  it]  from  one 
ditch  and  using  one  head  gate  only."  The  facts  show  that 
Hargrave  had  been  using  two  head  gates  and  two  lateral 
ditches ;  that  it  was  great  economy  for  him  to  do  so ;  that  to 
require  him  to  do  as  notified  would  occasion  great  additional 
expense  to  him.  The  surveyor  reported  to  the  court  that  it 
would  be  ** almost  impossible  to  irrigate  from  one  head  gate." 
The  appellees  pulled  out  and  destroyed  the  head  gates  of 
the  lateral  ditches,  and  plowed  up  the  ground,  and  scraped 
the  dirt  in  the  ditches,  and,  according  to  appellant's  evidence, 
not  contradicted,  injured  appellant  in  his  trees  and  crops 
about  five  hundred  dollars.  The  appellant  used  at  the  time 
of  this  summary  proceeding  only  about  forty  inches  of  water. 
The  court  decreed  him  eighty  inches  of  water.  Appellees 
were,  then,  as  shown  by  the  decree,  clearly  in  the  wrong.  Ap- 
pellant was  the  first  to  use  water  out  of  the  ditch  and  to 
plant  trees  and  a  crop.  According  to  Hall's  evidence,  at  the 
time  Hargrave  bought  his  share  and  water  right  there  were 
only  two  other  shares  sold,  but  before  suit  was  brought  Hall 
had  sold  shares  to  eight  or  ten  others.  It  appears  that  Hall 
and  the  others  wanted  Hargrave  to  give  up  his  contract  and 
make  a  new  one  agreeing  to  be  placed  on  an  equality  in  all 
things  with  the  others,  and  later  share  in  the  labor  and  ex- 
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pense  of  repairing  and  keeping  up  said  canal,  but  giving  to 
Hall  certain  advantagefi  in  the  canal  not  accorded  to  others, 
or  rather  certain  properties  personal  to  himself.  One  of  the 
terms  of  the  agreement  which  Hall  wanted  Hargrave  to 
make  in  lieu  of  the  contract  he  did  make  reads  as  follows: 
**Any  water  or  mill  power  developed  in  the  extension  and 
enlargement  of  said  canal  shall  be  the  sole  property  of  the 
party  of  the  first  part."  There  is  no  equity  in  this  if  Har- 
grave preferred  to  stand  by  the  contract  he  had  made.  The 
appellee  was  displeased,  and  tore  up  and  destroyed  the  two 
head  gates  and  the  two  ditches,  and  thereby  injured  and 
damaged  him  about  five  hundred  dollars.  What  had  Har- 
grave done  to  provoke  or  justify  this  wanton  trespass!  He 
had  claimed  that  he  was  entitled  to  stand  by  his  contract,  and 
that  it  gave  him  a  right  to  sufficient  water  to  irrigate  one 
hundred  and  sixty  acres,  though  he  was  only  using  one  half 
the  inches  the  court  held  he  was  entitled  to.  The  court  de- 
creed that  he  was  entitled  to  eighty  inches  of  water  and  two 
head  gates,  but  to  use  only  one  at  a  time,  and  that  '' plaintiff 
shall  use  and  have  the  enjoyment  of  such  water  upon  pre- 
cisely the  same  terms  as  other  patrons  of  said  Enterprise 
Canal,  and  shall  be  subject  to  the  same  rules  of  distribution 
and  pro  rata  shares  and  shall  pay  his  proportion  of  costs, 
charges,  and  expenses  in  maintaining  said  canal.'*  Though 
first  to  purchase  and  first  to  use  he  is,  by  the  decree,  "subject 
to  the  same  rules  of  distribution*'  as  those  who  purchase 
shares  of  Hall  at  subsequent  times.  In  times  of  scarcity  of 
water  did  not  Hargrave  have  a  right  to  water  **  sufficient 
to  irrigate  one  hundred  and  sixty  acres  of  land"!  "And  the 
said  first  party  further  agrees  to  furnish  said  party  of  the 
second  part,  for  all  time,  water  sufficient  to  irrigate  one  hun- 
dred and  sixty  acres  of  land,"  is  the  language  of  the  written 
agreement.  By  the  decree,  as  we  understand  it,  another  con- 
dition is  added, — ^viz.,  provided  further  that  parties  who  shall 
hereafter  buy  shares  of  Hall  may  require  Hargrave  to  pro- 
rate his  sufficiency  with  them.  But  it  is  apparent  by  the  de- 
cree of  the  court  that  he  was  entitled  to  eighty  inches  of  water 
and  two  head  gates.  We  think  it  is  apparent  from  the  evi- 
dence that  appellant  had  done  nothing  to  justify  or  mitigate 
the  arbitrary  action  of  the  appellees  in  destroying  his  head 
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gates  and  ditches  and  threatening  to  continue  so  to  do,  and 

that  appellant  was,  therefore,  entitled  to  an  injunction.    We 

think  the  decree  should  also  have  given  him  damages  and  costs. 

Judgment  is  therefore  reversed  and  a  new  trial  granted. 

All  concur. 


[avU  No.  301.     Piled  January  24,  1891.] 
[26  Pae.  376.] 

GRANVILLE  H.  OURY,  and  THE  COUNTY  OF  MARX- 
COPA,  Defendants  and  Appellants,  v.  JAMES  C. 
GOODWIN,  Agent  of  the  Territory  of  Arizona,  Plain- 
tiff and  Appellee. 

1.  Ehinsnt  Domadt — Power  of  Tebbftobt  to  PBOvmx  wob  Ezxbciss  or 

— ^Eev.  Stats.  Ariz.  1887,  Titlk  22,  "Eminent  Domain,"  Citkd— 
Within  IjEGislativx  Powers  Delegated  bt  Bxv.  Stats.  U.  S., 
1878,  Seo.  1851—Iobm,  Organic  Law  of  Arizona,  Bbv.  Stats.  Ariz. 
1901,  Par.  15,  Cited. — Congress,  having  power  to  pass  an  act  pro- 
Tiding  for  the  exercise  of  the  power  of  eminent  domain  in  the 
territory,  has  delegated  this  power,  by  section  1851,  supra,  to  the 
territorial  legislature. 

2.  Same — ^Publio  Use — ^How  Determined. — There  is  no  definition  of  a 

public  use  yet  formulated  to  which  one  can  go  as  a  certain  criterion. 
To  know  what  is  a  public  use  which  authorizes  the  power  of  eminent 
domain  recourse  must  be  had  to  cases  rather  than  to  definitions. 

8.  Same— Sams — ^Uses  Apparently  Private — General  Welfare — 
Public  Policy. — In  many  instances  where  various  states  have 
clothed  private  corporations  and  individuals  with  the  power  of 
eminent  domain  there  is  no  participation  by  the  general  public,  and 
the  public  use  consists  in  the  purely  incidental  benefits.  Peculiar 
conditions,  and  the  great  benefit  that  would  result  to  the  general 
public  seemed  to  justify  A  public  policy  authorizing  the  taking  of 
private  property  to  promote  the  general  welfare. 

4.  Same—Private  Ownership  Must  Yield  to  Public  Necessity — 
"Public  Necessity"  Defined. — ^AU  condemnation  acts  are  predi- 
cated jn  the  proposition  that  private  ownership  must  yield  to  public 
necessity.  "Public  necessity"  often  means  public  convenience  and 
advantage. 

6.  Same — General  Laws — To  Develop  Besources. — ^A  territory  may 
legislate  by  laws  general  in  their  operation,  exercising  the  power 
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of  emioent  domain,  that  its  advantages  and  resources  may  receive 
the  fullest  development  for  the  general  welfare. 

6.  Irrigation — Pubuo  Poucy — Waters  Pubuo— Private  Ownership 

— Privatb  Control— Eev.  Btats.  Ariz.  1887,  Pars.  2863,  3198, 
3201,  3202,  Cited.— It  is  the  policy  of  this  territory  to  make  the  use 
of  water  within  the  reach  of  all,  and  to  guard  it  against  monopoly 
by  private  ownership  on  the  one  hand,  and  against  being  hemmed 
in  by  the  ownership  of  the  adjacent  land  on  the  other. 

7.  Same — Eminent  Domain — ^Bight  or  Way  for  Ditches— Constitu- 

tionality— Rev.  Stats.  Ariz.,  Title  22,  "Eminent  Domain," 
Cited  and  Held  Constitutional. — Title  22,  "Eminent  Domain," 
providing  for  the  acquirement  of  a  right  of  way  for  ditches  to  sup- 
ply farming  neighborhoods  with  water,  is  in  accord  with  the 
public  policy  of  the  territory  and  is  not  in  contravention  of  the 
constitution  of  the  United  States,  the  organic  act  of  the  territory, 
or  any  act  of  Congress. 

8.  Statutes — Construction — Eminent  Domain — ^Legislature — To  De- 

termine What  Is  Public  Use — Duty  or  Coubt  to  Enforce  Unless 
Clearly  Unconstitutional — Effect,  Legislative  Question. — It  is 
in  the  first  instance  for  the  legislature  to  declare  what  are  public  uses 
to  which  private  property  may  be  appropriated.  If  such  statute  is 
constitutional,  it  is  the  duty  of  the  court  to  enforce  it.  If  there  are 
doubts  as  to  its  constitutionality,  if  not  clearly  unconstitutional, 
being  the  act  of  a  co-ordinate  branch  of  the  government,  the  courts 
should  treat  it  as  valid.  If  the  law  is  unwise  or  oppressive,  the 
power  that  created  it  must  be  looked  to  for  its  repeal. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
Joseph  H.  Kibbey,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

A.  Buck,  for  Appellants. 

It  is  now  well  settled  that  while,  if  the  use  is  public,  the 
legislative  discretion  is  absolute  as  to  the  expediency  or  ne- 
cessity of  exercising  the  power,  the  legislature  cannot  finally 
determine  whether  the  use  is  public ;  that  question  is  a  judi- 
cial one  to  be  answered  by  the  courts.  Taylor  v.  Beecher,  44 
Vt.  548;  Laughhridge  v.  Harris,  42  6a.  500;  Concord  B.  B. 
Co,  V.  Greeley,  17  N.  H.  47,  57,  61;  Palort  v.  Hudson,  16 
Gray,  417,  421 ;  BamkKead  v.  Brown,  25  Iowa,  540 ;  Custer  v. 
Tide  Water  Co.,  18  N.  J.  Eq.  54-63;  Harris  v.  Thompson,  9 
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Barb.  350-362;  Matter  of  Townsend,  39  N.  Y.  171,  174,  181; 
Hayward  v.  Mayor,  7  N.  Y.  314. 

If  the  use  be  a  public  one,  the  decision  of  the  legislature  as  to 
the  necessity  or  propriety  of  the  taking,  and  as  to  the  manner 
and  the  instruments  of  the  taking,  whether  by  the  state  itself  or 
by  individuals  or  corporations,  is  final.  Ford  v.  Chicago 
B.  R.  Co,,  14  Wis.  609,  80  Am.  Dec.  791;  People  v.  Smith,  21 
N.  Y.  597;  Hays  y.  Bisher,  32  Pa.  St.  189;  Bailroad  Co.  v. 
Lackland,  25  Mo.  515 ;  Bailroad  Co.  v.  Gott,  25  Mo.  540. 

Land  cannot  be  condemned  for  private  ways,  and  statutes 
authorizing  such  taking  for  ways  which  are  private  are  in- 
valid, although  the  ways  be  designated  neighborhood  roads. 
Dickey  v.  Tennison,  27  Mo.  373;  Nescitt  v.  Tramho,  39  111. 
110,  89  Am.  Dec.  290 ;  Orear  v.  Crosby,  40  111.  175 ;  Osbom  v. 
Hart,  24  Wis.  89,  1  Am.  Rep.  161. 

The  distinction  between  a  public  and  a  private  use  is  clearly 
defined  in  HUmer  v.  Lime  Point,  18  Cal.  251,  252 ;  Memphis 
Freight  Co.  v.  Memphis,  4  Cold.  425. 

There  must  be  some  true  criterion  in  order  to  ascertain 
whether  property  is  about  to  be  taken  for  public  or  pri- 
vate use.  What  this  criterion  is  must  depend  upon  the  nature 
and  character  of  the  use. 

What  is  a  public  use?  It  is  defined  to  be  a  use  in  which 
the  public  have  a  right  to  participate.  A  public  road  or 
bridge,  or  a  street  in  a  town  or  a  city,  and  the  like.  They 
may  be  located  where  but  few  people  make  use  of  them,  but 
they  are  of  such  a  character  that  anybody  who  chooses  may 
make  use  of  them.  A  public  use,  then,  is  one  in  which  any- 
body who  chooses  has  a  right  to  participate. 

On  the  contrary,  a  private  use  is  where  the  owners  thereof 
have  such  right  of  property  and  control  of  the  use  as  enables 
them  to  allow  any  one  whom  they  may  choose  to  participate 
in  its  benefit  to  the  exclusion  of  all  others;  in  other  words, 
a  use  where  the  owners  have  the  right  to  dispose  of  the  bene- 
fits and  privileges  at  whatever  price  they  see  fit,  and  to  whom 
they  see  fit,  to  the  exclusion  of  others,  and  over  such  the 
legislature  has  no  control. 

The  evidence  in  this  case  is,  that  a  certain  number  of  men 
own  a  certain  amount  of  land,  that  each  of  these  own  stock 
in  the  ditch  in  proportion  to  their  land ;  that  the  water  to  be 
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carried  through  the  ditch,  passing  through  the  land  which 
they  wish  condemned,  is  all  owned  by  them,  and  they  are  to 
be  the  exclusive  owners  of  the  ditch.  The  general  public, 
under  the  testimony  in  this  case,  is  to  have  no  rights  in  the 
ditch,  nor  in  the  water  passing  through  it.  It  is  to  be  a  pri- 
vate concern,  in  which  no  outsider  is  to  participate.  How 
can  the  enterprise  be  anything  more  or  less  than  a  private 
enterprise,  in  the  fullest  sense  of  the  term?  In  this  case  the 
owners  of  the  rights  in  the  ditch  are  owners  of  a  private  right, 
as  much  so  as  the  right  which  they  have  in  the  lands  which 
the  testimony  shows  they  own.  If  the  land  can  be  con- 
demned in  this  case,  then  land  may  be  condemned  on  the 
request  of  a  single  individual  for  the  purpose  of  irrigating 
the  smallest  subdivision  of  land,  a  matter  in  which  the  public 
would  not  and  could  not  have  any  right. 

We  do  not  contend  that  irrigation  ditches  cannot  be  con- 
structed in  accordance  with  a  plan  which  would  constitute 
the  same  a  public  use.  A  canal  constructed  for  the  purpose 
of  distributing  water  to  the  public  might  be  such  as  would  be 
a  public  use,  but  the  evidence  in  this  case  falls  far  short  of 
showing  the  existence,  or  the  proposed  existence,  of  any  such 
concern. 

Private  property  cannot  be  taken  for  private  use.  Lanv- 
bert  V.  Hoke,  14  John.  383;  Herrick  v.  Stover,  3  Wend.  380; 
2  Kent's  Commentaries,  340;  Wilkinson  v.  Leland,  2  Pet.  857; 
Story  on  the  Constitution,  861;  In  re  Albany  St,,  11  Wend. 
149,  25  Am.  Dec.  618  and  note;  Bloodgood  v.  Mohawk  etc. 
R.  B.  Co.,  18  Wend.  59,  31  Am.  Dec.  313,  and  note;  In  re 
John  and  Cherry  St,,  19  Wend.  659;  Taylor  v.  Porter,  4 
Hill,  140,  40  Am.  Dec.  274,  and  note. 

W.  J.  Kingsbury,  for  Appellee. 

The  right  of  eminent  domain  may  be  exercised  in  behalf  of 
the  following  public  uses:  .  .  .  canals,  ditches,  .  .  .  and  for 
supplying  farming  neighborhoods  with  water,  .  .  .  and  re- 
claiming lands.  Rev.  Stats.  Ariz.,  par.  1762,  subd.  4,  (Same 
in  Cal.  Code  Civ.  Proc,  sec.  1238) ;  Cooley  on  Constitutional 
Limitations,  532. 

Any  person  may  without  further  legislative  action  acquire 
private  property  for  canals  and  ditches  for  supplying  farm- 
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ing  neighborhoods  with  water  and  reclaiming  lands.  Rev. 
Stats.  Ariz.  1766,  1762.     (Same  in  Cal.  Code,  par.  1001.) 

''Farming  neighborhoods."  Lux  v.  Hoggin,  69  Cal.  255, 
10  Pac.  700.   . 

In  general  the  legislature  is  the  sole  judge  of  what  consti- 
tutes a  public  use.  But  to  a  very  limited  extent  the  constitu- 
tionality of  a  statute  purporting  to  confer  the  right  to  take 
private  property  for  public  use  is  a  judicial  question.  Courts 
will  only  interfere  when  there  is  no  semblance  of  public  bene- 
fit, or  when  the  absence  of  all  pretense  of  public  interest  is 
clear.    Gas  Co.  v.  Richardson,  63  Barb.  437. 

If  the  public  interest  can  in  any  way  be  promoted  by  the 
taking  of  private  property,  it  must  rest  in  the  wisdom  of  the 
legislature  to  determine  whether  the  benefit  to  the  public  will 
be  of  suflScient  importance  to  render  it  expedient  for  them  to 
exercise  the  right  of  eminent  domain.  2  Kent's  Commen- 
taries, 340 ;  Gilmer  v.  Lime  Point,  18  Cal.  229. 

The  necessity  for  appropriating  private  property  for  the 
use  of  the  public  is  not  a  judicial  question.  The  power  re- 
sides in  the  legislature.  People  v.  Smith,  21  N.  Y.  595; 
Tidewater  Co.  v.  Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec.  634; 
Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  696. 

Supplying  water  to  * 'farming  neighborhoods'*  for  irriga- 
tion, in  view  of  the  arid  soil,  etc.,  is  what  the  legislature  has 
decided  it  to  be — a  public  use.  Dicta  in  Lux  v.  Haggin,  69 
Cal.  255,  10  Pac.  699. 

The  right  to  acquire  private  property  for  irrigating-ditch 
purposes  exists  in  favor  of  those  holding  lands  so  situated  as 
to  make  it  necessary  to  cross  the  lands  of  others  independent 
of  any  statutory  provision.  The  servitude  arises  not  by  grant 
but  by  operation  of  law.  Hallett,  C.  J.,  in  Yunker  v.  Nich- 
ols, 1  Colo.  551. 

GOODING,  C.  J.— This  is  an  action  under  title  22  "Emi- 
nent Domain,"  of  the  Revised  Statutes  of  Arizona,  act  ap- 
proved March  9, 1887,  to  condemn  real  estate  of  appellant  for 
the  purpose  of  a  canal  or  ditch  for  irrigating  purposes.  The 
appellant  contends — 1.  That  the  legislature  had  no  power  to 
pass  the  act ;  2.  That  the  court,  and  not  the  legislature,  must 
be  the  final  judge  of  what  is  a  public  use,  as  distinguished 
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from  a  private  use ;  and  3.  That  the  use  in  this  case  is  private, 
and  not  public. 

These  are  questions  of  the  utmost  importance  in  this  terri- 
tory, and  have  been  presented  and  argued  with  ability  com- 
mensurate with  their  importance.  Was  the  act,  ''Eminent 
Domain,*'  beyond  the  power  and  authority  of  the  legislature, 
and  therefore  void!  The  organic  law  of  Arizona  provides 
(U.  S.  Rev.  Stats.  1878,  sec.  1851):  ''The  legislative  power 
of  this  territory  extends  to  all  rightful  subjects  of  legislation 
not  inconsistent  with  the  constitution  and  laws  of  the  United 
States.  But  no  laws  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil.  .  .  .*'  The  exercise  of  the 
power  of  eminent  domain  is  certainly  "a  rightful  subject  of 
legislation."  The  various  and  imperative  demands  for  the 
exercise  of  this  power  are  so  obvious  as  to  preclude  the  idea 
that  Congress  did  not  intend  to  confer  it  by  the  language 
used  in  the  organic  act.  Public  buildings,  public  roads,  rail- 
roads, canals,  water-works,  sewers,  gas,  electric  lights,  and  all 
the  modem  improvements  of  a  public  character  are  depend- 
ent on  the  exercise  of  this  power.  Not  only  is  the  exercise  of 
the  power  of  eminent  domain  a  "rightful  subject  of  legisla- 
tion," but  this  power  is  implied  from  the  negative.  "But  no 
law  shall  be  passed  interfering  with  the  primary  disposal  of 
the  soil."  The  primary  disposal,  it  is  needless  to  say,  is  the 
disposal  of  it  by  the  government  when  it  parts  with  its  title. 
The  legislature  has  the  power  to  determine  and  fix  by  what 
tenures  lands  iii  the  territory  shall  be  held,  and  under  what 
forms  titles  shall  pass,  and  who  shall  be  the  heirs  at  the  death 
of  the  proprietor  and  pass  other  like  laws.  The  purpose  of 
the  Organic  Act  was  to  transfer  from  Congress  to  the  terri- 
torial legislature  the  power  that  Congress  had  to  pass  laws  for 
the  people  of  the  territory  upon  "all  rightful  subjects  of  leg- 
islation." The  territorial  legislature  is  substituted  for  Con- 
gress, and  clothed  with  the  power  of  Congress,  except  that  it 
may  not  pass  laws  interfering  with  the  primary  disposal  of 
the  soil,  nor  tax  the  property  of  the  United  States,  nor  tax 
the  lands  or  other  property  of  non-residents  higher  than  the 
lands  or  property  of  residents.  That  Congress  had  the  power 
to  pass  an  act  providing  for  the  exercise  of  the  power  of  emi- 
nent domain  in  the  territory  no  one  will  question.     That  it 
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lias  delegated  this  power  to  the  territorial  legislature  we  think 
is  quite  clear.  Cooley  on  Constitutional  Limitations,  650, 
says:  *'In  the  new  territories,  however,  where  the  government 
of  the  United  States  exercises  sovereign  authority,  it  posses- 
ses, as  incident  thereto,  the  right  of  eminent  domain,  which  it 
may  exercise  directly  or  though  the  territorial  governments." 
Was  the  property  taken  for  a  private  or  public  use! 
The  court  below  found  that  the  property  in  question  was 
sought  to  be  condemned  for  a  *'use  authorized  by  law," 
and  was  necessary  for  said  use.  The  ''statement  of  facts" 
is  the  evidence  taken  on  the  trial.  It  appears  that  the  ditch 
in  question  is  connected  with  the  Tempe  Canal,  and  what  is 
known  as  the  ''Southern  Branch."  Mr.  Goodwin  says: 
"Our  branch  is  not  an  organization  of  its  own.  It  is  a  part 
of  the  southern  branch,  in  which  Mr.  Oury  owns  stock;  it  is 
a  part  of  the  same  canal."  He  further  states  that:  "The 
zanjero  of  the  southern  branch  has  charge  of  our  canal ;  our 
canal  is  just  a  part  of  the  southern  branch."  "The  directors 
of  the  southern  branch  have  control  of  our  ditch  as  well  as 
the  southern  branch;  the  whole  business  is  under  one  set  of 
directors."  He  further  states  that  there  are  about  eight 
thousand  acres  of  land  under  the  ditch,  desert  land,  worthless 
without  irrigation.  He  further  mentions  the  names  of  thir- 
teen persons  who  own  stock,  and  states  that  none  of  these 
shareholders  own  more  shares  than  is  necessary  to  irrigate 
their  land,  and  that  it  was  the  intention  to  give  each  share- 
holder sufficient  to  irrigate  his  own  land.  That  others  besides 
these  shareholders  owned  land  within  the  boundaries  marked 
and  as  covered  by  the  canal.  The  ditch  is  owned  by  a  joint- 
stock  association,  not  a  corporation.  That  about  one  thousand 
inches  of  water  was  used  through  the  canal,  and  the  share- 
holders owned  about  two  thousand  acres.  The  one  thousand 
inches  of  water  run  through  the  ditch  was  owned  by  the 
shareholders  in  the  Tempe  canal,  and  in  the  southern  branch 
both.  That  one  hundred  inches  would  be  used  to  one  hun- 
dred and  sixty  acres,  sometimes  more.  These  facts,  not  con- 
tradicted, bear  on  the  question  of  the  use  being  a  public 
use,  or  a  purely  private  use.  The  other  facts  we  deem  it 
unnecessary  to  set  forth,  as  the  controversy  arises  on  the  facts 
above  set  out.    The  amended  complaint  alleges,  among  other 
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things,  that  the  **plaintiflE  is  a  resident  of  the  territory  of 
Arizona,  county  of  Maricopa,  and  an  agent  of  the  said  terri- 
tory for  the  purpose  hereafter  mentioned,  by  virtue  of  title 
22  of  the  Revised  Statutes  of  said  territory,  and  as  such  agent 
brings  this  sait  against  the  defendants  for  the  purposes  men- 
tioned aforesaid'';  and  in  paragraph  4,  in  substance,  **that 
plaintiff,  J.  C.  Goodwin,  Robert  G.  Goodwin,  James  Mc- 
Clintock,  Robert  J.  Martin,  James  Gilliland,  T.  G.  Cartlidge, 
Pisher  G.  Bailey,  Douglas  Lemon,  Adams,  and  numerous 
other  persons,  farmers  residing  in  the  Missouri  Flat  neigh- 
borhood, county  and  territory  aforesaid,  are  the  owners  of 
about  eight  thousand  acres  of  arable  and  irrigable  lands  in 
said  neighborhood,  wholly  valueless  without  irrigation,"  etc.; 
and  prays  **to  condemn  the  land  for  the  purposes  mentioned 
in  the  complaint."  The  damages,  as  found  by  the  court, 
amounted  to  $124.50. 

Do  the  facts  of  the  case  disclose  that  the  use  was  a  ''use 
authorized  by  law," — in  other  words,  a  public  use,  in  the  view 
of  the  law?  There  is  no  definition  of  a  public  use  that  has 
yet  been  formulated  to  which  we  can  go  as  a  certain  criterion. 
To  know  what  is  a  public  use  which  authorizes  the  exercise 
of  the  power  of  eminent  domain,  we  must  have  recourse  to 
cases  rather  than  definitions, — ^to  uses  that  have  been  held 
to  be  public.  There  are  certain  uses  about  which  there  is 
no  controversy.  Property  taken  for  state-houses,  for  court- 
houses, for  school-houses,  for  public  roads,  and  the  like,  which 
pass  under  the  immediate  control  of  the  public  authorities, 
are  cases  of  clear  and  direct  public  uses.  Property  taken  for 
railroads,  canals,  and  the  like  have  also  been  conceded  to  be 
taken  for  public  uses.  In  this  class  of  cases  the  property  is 
not  in  the  possession  of  or  controlled  by  the  officers  or  agents 
of  the  public.  Private  individuals  own  and  control  the  prop- 
erty. The  title  to  the  property  is  not  in  the  public,  nor  is 
the  possession  or  control,  as  in  the  case  of  court-houses,  school- 
houses,  etc.  The  public  use  consists  in  the  right  of  the  people 
to  transit  and  transportation  at  reasonable  rates.  The  public 
receives  a  benefit  and  advantage  in  this:  that  a  new  arid 
better  means  of  travel  and  transportation  is  afforded.  In 
other  words,  in  this  class  of  cases  it  is  conceded  that  the 
property  of  the  individual  owner  is  properly  and  lawfully 
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taken,  because  the  general  public  receives  a  convenience  and 
advantage,  and  a  right  to  participate  in  the  use.  But  there 
is  another  class  of  cases  on  an  entirely  different  basis.  In 
a  number  of  the  states  where  the  physical  conditions  of  the 
country  offer  inducements  for  the  construction  and  erection 
of  mills  for  grinding  grain  or  sawing  lumber,  laws  have  been 
passed  authorizing  individuals  and  private  companies  to  con- 
demn mill-sites.  These  laws  have  been  sustained  in  the  states 
where  they  have  been  enacted,  though  questioned,  criticised, 
and  often  the  authority  denied,  outside  of  the  jurisdictions 
where  the  benefits  are  enjoyed.  Upon  what  principle  or 
reasoning  can  these  laws  be  sustained!  The  public  do  not 
participate  in  the  title  to  the  property  condemned;  nor  in 
the  possession  or  control;  nor  in  the  use  direct,  as  in  the 
case  of  railroads,  canals,  etc.  The  courts  which  have  upheld 
these  laws  as  constitutional  rank  among  the  first  in  the 
country.  We  refer  to  the  following  cases  on  this  point,  and 
other  points  in  this  case :  Beekman  v.  Saratoga  etc,  B,  B.  Co., 
22  Am.  Dec.  705;  HolyoJce  Co.  v.  Lyman,  15  Wall.  507;  Tide- 
Water  Co.  v.  Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec.  634;  In  re 
Application  for  Drainage  of  Lands,  35  N.  J.  Law,  497 ;  Hart- 
well  V.  Armstrong,  19  Barb.  166;  Shaw  v.  Bailroad  Co.,  16 
Gray,  415 ;  Norfleet  v.  Cromwell,  70  N.  G.  634,  16  Am.  Rep. 
787 ;  Lowell  v.  Boston,  111  Mass.  454,  15  Am.  Rep.  39 ;  Talbot 
V.  Hudson,  16  Gray,  417;  Mill  Corp.  v.  Newman,  12  Pick. 
467,  23  Am.  Dec.  622;  Jordan  v.  Woodward,  40  Me.  317; 
Manufacturing  Co.  v.  Femald,  47  N.  H.  444;  Ash  v.  Cum- 
mings,  50  N.  H.  591;  Hazen  v.  Essex  Co.,  12  Gush.  477; 
Harding  v.  Ooodlett,  3  Yerg.  41,  24  Am.  Dec.  546;  Hankins 
V.  Lawrence,  8  Blackf .  266 ;  Olm^steadv.  Camp,  33  Conn.  532, 
89  Am.  Dec.  221 ;  Venard  v.  Cross,  8  Kan.  248 ;  Thien  v.  Voegt- 
lander,  3  Wis.  461;  Higginson  v.  Inhabitants  of  Nahant,  11 
Allen,  530 ;  Commissoners  v.  Armstrong,  45  N.  T.  234,  6  Am. 
Rep.  70;  County  Court  of  St.  Louis  Co.  v.  Oriswold,  58 
Mo.  175. 

In  Holyoke  Co.  v.  Lyman,  15  Wall.  507,  Clifford,  J.,  says : 
"Authority  to  erect  dams  across  such  streams  for  mill  pur- 
poses results  from  the  ownership  of  the  bed  and  the  banks  of 
the  stream ;  or  the  right  to  construct  the  same  may  be  acquired 
by  legislative  grant,  in  cases  where  the  legislature  is  of  the 
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opinion  that  the  benefits  to  the  public  will  be  of  suflScient 
importance  to  render  it  expedient  for  them  to  exercise  the 
right  of  eminent  domain;  and,  to  authorize  such  an  inter- 
ference with  private  rights  for  that  purpose,  lands  belonging 
to  individuals  have  often  been  condemned  for  such  purpose, 
in  the  exercise  of  the  right  of  eminent  domain,  in  cases  where, 
from  the  nature  of  the  country,  mill-sites  sufficient  in  number 
could  not  otherwise  be  obtained;  and  that  right  is  even  more 
frequently  exercised  to  enable  mill-site  owners  to  flow  the 
water  back  beyond  their  own  limits  in  order  to  create  sufficient 
power  or  head  and  fall  to  operate  their  mills."  MiU  Corp. 
V.  Newman,  23  Am.  Dec.  627,  says:  **But  it  is  said  the 
analogy  fails  when  applied  to  laying  bare  the  flats  in  order 
to  get  the  water-power  for  mills,  because  the  public  have  no 
right  in  respect  to  the  manufactories,  as  they  have  to  travel 
on  the  turnpike  roads.  But  the  public  may  be  well  said  to 
be  paid  or  compensated  in  the  one  as  well  as  in  the  other  case, 
and  are  benefited  by  the  one  improvement  as  well  as  by  the 
other.  Take  the  grist-mill  established  in  this  city  as  an 
example.  Is  it  no  benefit  to  have  the  com  ground  near  to 
the  inhabitants,  rather  than  at  a  distance?  But  you  cannot 
compel  the  miller  to  grind  your  corn  for  the  toll,  as  you  may 
the  proprietors  of  the  turnpike  to  let  you  travel  over  the 
road  for  a  toll.  .  .  .  For  more  than  a  century  the  mill-owners 
had  the  right  to  raise  a  head  or  pond  of  water  by  flowing 
the  lands  of  others,  paying  the  damage.  In  many  such  cases 
valuable  meadows  have  been  inundated,  and  thus  private 
property  has  been  taken  without  the  consent  of  the  owners, 
excepting  only  as  they  may  be  supposed  to  have  consented 
to  the  laws  made  by  the  legislature.  But  for  these  'MiU  Acts,' 
as  they  are  called,  the  mill-owner  might  have  been  liable  for 
thfe  damages  as  at  common  law,  or  the  owner  of  the  land  might 
have  removed  the  dam  as  a  private  nuisance.  But  under  and 
by  virtue  of  these  acts  the  dam  is  protected.  The  owner  of 
the  land  is  thereby  deprived  of  the  entire  dominion  of  his 
soil,  because  the  public  good  required  the  sacrifice  of  his 
lands  for  a  reasonable  price.  Now,  we  have  nothing  to  do 
with  the  expediency  of  these  various  mill  acts,  but  it  is  en- 
tirely apparent  that  the  legislature  have  considered  it  for 
the  public  good  to  encourage  the  erection  of  mills,  and  have 
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subjected  the  property  of  citizens  to  the  control  of  mill- 
owners,  they  paying  the  damage.  The  principle  is  that  the 
lands  of  individuals  are  holden  subject  to  the  requisitions 
of  the  public  exigencies,  a  reasonable  compensation  being  paid 
for  the  damage.  It  is  not  taking  the  property  of  one  man  and 
giving  it  to  another.  At  most,  it  is  a  forced  sale  to  satisfy 
the  pressing  want  of  the  public.  Now,  this  is  as  it  should 
be.  The  will  or  caprice  of  an  individual  would  often  defeat 
the  most  useful  and  extensive  enterprises  if  it  were  otherwise." 
It  is  not  claimed  in  the  case  just  cited  that  the  right  of  the 
general  public  to  participate  is  the  basis  of  the  right  to  con- 
demn. The  resulting  benefits  are  held  suflScient,  and  are 
relied  upon  as  justifying  the  exercise  of  this  power. 

In  Scudder  v.  Falls  Co.,  to  be  found  in  23  Am.  Dec.  770, 
the  court  discusses  what  is  a  public  use,  and  on  what  the  power 
of  eminent  domain  is  based.  The  case  is  stated  in  these 
words:  ''Whereas,  the  object  of  the  present  franchise  is 
to  create  a  water-power  and  erect  thereon  extensive  manu- 
facturing establishments.  These  will  be  under  the  control 
of  individuals.  The  company  will  either  build  or  lease.  They 
may  build  for  themselves  or  lease  to  whom  they  please,  and 
they  are  under  no  obligation  to  let  the  public  participate  in 
the  immediate  profits  of  their  undertaking.  If  to  establish 
this  as  a  public  benefit,  it  is  indispensably  necessary  that 
the  public  should  have  the  privilege  of  participating  in  it 
directly  and  immediately,  then  the  proposition  is  not  made 
out,  aiid  the  defendants  have  no  authority.  But  is  not  this 
view  too  narrow?  Can  public  improvements  be  limited  within 
such  a  compass?  May  we  not,  in  considering  what  shall  be 
deemed  a  public  use  and  benefit,  look  at  the  objects,  the  pur- 
poses, and  the  results  of  the  undertaking!"  In  this  case, 
decided  as  early  as  1832,  it  was  held  that  the  use  was  public, 
and  not  private,  because  of  the  incidental  benefits  to  the 
public.  There  was  to  be  no  participation  by  the  public,  only 
the  incidental  benefits.  The  court  further  says:  **Nor  is  it 
[eminent  domain]  limited  to  private  corporations  whose  sole 
object,  or  even  whose  primary  object  it  is  to  promote  the 
public  good.  Such  corporations  are  not  to  be  found.  Private 
interest  or  emolument  is  the  primum  mobile  in  all.  The  public 
interest  is  secondary  and  consequential."    And  again:    "The 
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ever-varying  condition  of  society  is  constantly  presenting  new 
objects  of  public  importance  and  utility,  and  what  shall  be 
confiidered  a  public  use  or  benefit  may  depend  somewhat  on 
the  situation  and  wants  of  the  community  for  the  time  being." 
22  Am.  Dec.  700.  After  referring  to  a  number  of  cases 
wherein  it  has  been  held  that  **Mill  Acts''  are  constitutional 
if  the  public  have  the  right  to  participate,  the  court  goes  on 
to  say:  *'But  in  many  of  the  states  the  validity  of  statutes 
authorizing  the  condemnation  of  sites  and  the  flowage  of  land, 
for  the  establishment  and  maintenance  of  mills  and  other 
manufactories,  has  been  upheld  on  the  broad  ground,  that, 
without  regard  to  any  actual  right  of  the  public  in  the  use 
of  them,  they  are  of  such  public  utility  as  to  be  in  the  nature 
of  public  improvements."  Olmstead  v.  Camp,  33  Conn.  532, 
89  Am.  Dec.  221;  Todd  v.  Austin,  34  Conn.  78;  Occum  Co. 
V.  Manufacturing  Co.,  35  Conn.  496;  Orammell  v.  Potter, 
6  Iowa,  548 ;  Venard  v.  Cross,  8  Kan.  248 ;  Harding  v.  Funk, 
8  Kan.  315;  Cogswell  v.  Essex  MUl  Corp.,  6  Pick.  94;  Fiske 
v.  Farmingham  Co.,  12  Pick.  68;  MUl  Corp.  v.  Neumum,  12 
Pick.  467,  23  Am.  Dec.  622 ;  Hazen  v.  Essex  Co.,  12  Cush.  475 ; 
Mitter  v.  Troost,  14  Minn.  365,  (Gil.  282) ;  Manufacturing 
Co.  V.  Femald,  47  N.  H.  444;  Newcamb  v.  Smith,  1  Chand. 
(Wis.)  71;  Fisher  v.  Horicon,  10  Wis.  351;  Holyoke  Co.  v. 
Lyman,  15  Wall.  507,  per  Clifford,  J. 

In  47  N.  H.  456,  this  question  is  put:  **0r,  to  put  the 
question  in  a  general  form,  is  it  of  such  general  public  ad- 
vantage that  the  streams  and  waters  of  this  state  should  be 
brought  into  practical  use  for  manufacturing  purposes  that 
a  private  right  standing  in  the  way  of  the  enterprise,  designed 
to  accomplish  extended  and  connected  improvements  in  the 
water  of  a  large  stream,  ...  is  taken  for  a  public  use  when 
taken  to  advance  such  an  enterprise  and  remove  an  obstacle 
to  its  success?  The  act  authorizing  the  property  taken  was 
sustained  by  the  court.  In  the  case  of  Tide-Water  Co.  v. 
Coster,  18  N.  J.  Eq.  521,  90  Am.  Dec.  634,  it  is  held  that  the 
right  of  eminent  domain  could  be  employed  for  the  purpose 
of  reclaiming  large  tracts  of  tide-water  land,  and  based  its 
decision  on  the  ground  that  ^it  is  the  resulting  general  utility 
which  gives  such  an  enterprise  a  kind  of  public  aspect,  and 
invests   it   with  privileges   which   do   not  belong  to   mere 
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private  interests.'  The  ease  of  Head  v.  Manufacturing  Co., 
decided  by  the  supreme  court  of  the  United  States  at  the 
October  term,  1884,  (113  U.  S.  16,  5  Sup.  Ct.  Rep.  441,)  is 
instructive  on  the  subject  of  the  'Mill  Acts'  of  many  states, 
and  does  not  deny  their  constitutionality,  even  in  the  instances 
where  there  is  no  pretense  of  a  right  on  the  part  of  the  public 
to  participate,  except  in  the  resulting  benefits.  The  general 
mill  act  of  New  Hampshire  authorized  'any  person  or  any 
corporation'  to  erect  a  dam  flowing  the  lands  of  others,  paying 
the  owners  of  land  flowed  damages  to  be  assessed  'by  a  com- 
mittee or  a  jury.'  In  that  case,  as  in  this,  it  was  claimed 
that  it  was  taking  private  property  for  private  use,  contrary 
to  the  constitution.  The  taking  was  held  to  be  lawful,  on 
the  right  of  the  legislature  to  make  laws  affecting  such  cases. 
When  property  in  which  several  persons  have  a  common  in- 
terest cannot  be  fully  and  beneficially  enjoyed  in  its  existing 
condition,  the  law  often  provides  a  way  in  which  they  may 
compel  one  another  to  submit  to  measures  necessary  to  secure 
its  beneficial  enjoyment,  making  equitable  compensation  to 
any  whose  control  of  or  interest  in  the  property  is  thereby 
modified." 

But  we  desire  to  quote  from  this  decision  of  the  highest 
court  in  the  land,  and  of  so  recent  delivery,  for  the  purpose 
of  showing  the  strength  of  the  authorities  on  the  propositions 
involved  in  this  case.  First,  the  act  which  is  sustained  gives 
the  right  to  "any  person  or  any  corporation"  to  fiow  the 
lands  of  others ;  that  is,  as  held  in  many  cases,  to  take  them. 
Further  it  says:  "General  mill  acts  exist  in  a  great  majority 
of  the  states  of  the  Union.  Such  acts  authorizing  land  to  be 
taken  or  flowed  m  invitum  for  the  erection  and  maintenance 
of  mills,  existed  in  Virginia,  Maryland,  Delaware,  and  North 
Carolina,  as  well  as  in  Massachusetts,  New  Hampshire,  and 
Rhode  Island,  before  the  Declaration  of  Independence,  and 
exists  to  this  day  in  each  of  these  states  except  Maryland. 
.  .  .  They  were  enacted  in  Maine,  Kentucky,  Missouri,  and 
Arkansas  soon  after  their  admission  into  the  Union.  They 
were  passed  in  Indiana,  Illinois,  Michigan,  Wisconsin,  Iowa, 
Nebraska,  Minnesota,  Mississippi,  Alabama,  and  Florida  while 
they  were  yet  territories,  and  re-enacted  after  they  became 
states.    They  were  also  enacted  in  Pennsylvania  in  1803,  in 
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Connecticut  in  1864,  and  more  recently  in  Vermont,  Kansas^ 
Oregon,  West  Virginia,  and  Georgia,  but  were  afterwards 
repealed  in  Georgia.  In  most  of  these  states  their  validity 
has  been  assumed  without  dispute;  and  they  were  never  ad- 
judged to  be  invalid  anywhere  until  since  1870,  and  then  in 
three  states  only,  and  for  the  incompatibility  with  their  re- 
spective constitutions.  *'The  principal  objects,  no  doubt,  of 
the  earlier  acts  were  grist-mills;  and  it  has  been  generally 
admitted,  even  by  those  courts  which  have  entertained  the 
most  restricted  view  of  the  legislative  power,  that  a  grist-mill 
which  grinds  for  all  comers,  at  tolls  fixed  by  law,  is  for  a 
public  use.  But  the  statutes  of  many  states  are  not  so  limited 
either  in  terms  or  in  the  usage  under  them.  In  Massachusetts 
for  more  than  half  a  century  the  mill  acts  have  been  extended 
to  mills  for  any  manufacturing  purpose.  And  throughout 
New  England,  Pennsylvania,  Virginia,  North  Carolina,  Ken- 
tucky, and  many  of  the  western  states,  the  statutes  are  equally 
comprehensive."  I  have  quoted  thus  fully  because  the  ex- 
pression is  that  of  the  supreme  court  of  the  United  States, 
and  as  recent  as  1884;  and  because  it  shows  that  these  acts 
are  not  sustained  as  constitutional  because  of  the  right  having 
been  exercised  before  the  adoption  of  the  constitutions,  though 
many  cases  place  the  right  or  power  on  that  ground;  and, 
further,  because  in  my  opinion,  the  mill  acts  of  the  numer- 
ous states  have  far  less  foundation  in  public  necessity  or 
public  utility  than  the  water  acts  of  Arizona,  and  because 
the  similarity  of  the  acts  is  apparent.  Under  the  mill  acts 
any  person  or  corporation  may  take  private  property  for 
their  use,  the  benefits  being  the  general  and  resulting  benefits 
to  the  public.  Under  the  water  acts  any  person  or  corpora- 
tion may  take  right  of  way  for  water.  The  mill  acts  are 
held  valid  where  there  is  no  participation  by  the  public. 
Is  it  then  necessary  that  there  should  be  participation  direct 
under  the  water  acts,  to  obviate  the  objection  of  its  otherwise 
being  a  private,  and  not  a  public  use  ?  In  some  of  the  drain- 
age acts  of  the  various  states  and  territories  there  is  no  par- 
ticipation. I  am  not  unmindful  of  the  fact  that  some  cases 
place  the  lawfulness  of  both  the  mill  acts  and  the 
drainage  acts  under  the  power  of  the  legislature,  ex- 
pressed by  the  court  in  the  case  from  which  we  have  just 
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quoted,  viz.,  the  right  to  compel  owners  of  private  and  sep- 
arate property  to  join  with  other  owners  of  private  and 
separate  adjoining  property  to  improve  the  same  in  invitum, 
as  by  a  common  ditch,  party-walls,  etc.  In  the  case  of  the 
exercise  of  the  power  of  eminent  domain,  the  individual  has 
a  portion  of  his  property  taken  for  which  ample  compensation 
is  made.  In  the  case  of  a  resort  to  the  other  power,  as  in  the 
drainage  acts  or  some  of  them,  the  part  not  taken  may  be 
sold  at  a  sacrifice  to  pay  assessment  for  the  benefits.  But 
there  are  many  cases  where  the  power  must  rest  on  the  right 
of  eminent  domain,  as  where  one  man's  land  is  flowed  for 
the  benefit  of  another  man's  mill;  where  a  right  of  way  is 
taken  over  one  man's  land  for  a  ditch  to  drain  the  swamp 
lands  of  one  or  more  of  his  neighbors.  In  all  these  cases  the 
private  property  of  the  individual  is  taken,  and  it  is  of  little 
concern  to  him  under  what  particular  power.  If  under  the 
power  of  condemnation,  he  gets  compensation  for  what  is 
taken.  If  under  the  power  to  assess  for  improvement,  a 
forced  sale  of  aU  may  result  in  a  sacrifice  of  all.  If  the  con- 
stitution cannot  protect  in  the  latter  case,  ought  it  to  be 
invoked  in  the  former  to  the  detriment  of  the  community,  and 
against  a  general  beneficial  public  policy,  growing  out  of 
peculiar  and  extraordinary  physical  conditions  of  the  country? 
The  counterpart  in  principle  to  the  proposition  involved  in 
this  case  is  to  be  found  in  the  drainage  laws  of  various  states, 
especially  on  the  sea-coast.  There  it  is  to  get  water  oflf  the 
soil ;  here  it  is  to  get  it  on  to  and  in  the  soil.  What  diflference 
can  there  be  in  principle  ?  Some  of  the  cases  base  the  lawful- 
ness of  the  drainage  acts  on  the  plea  (may  we  not  say  in  many 
cases,  pretext)  of  promoting  the  public  health.  Many  other 
cases  base  the  right  on  the  broad  ground  of  public  benefit  and 
utility.  22  Am.  Dec.  705.  Rodman,  J.,  said,  in  sustaining 
the  act  to  condemn:  **If  'public  utility'  is  synonymous  with 
*  public  use,'  the  case  is  still  clearer.  In  many  cases,  therefore, 
it  has  been  held  that  acts  for  the  drainage  of  lands  by  the 
power  of  eminent  domain,  where  the  chief  object  was  to 
improve  the  land  and  render  it  fit  for  human  habitation  and 
cultivation,  were  constitutional  and  valid."  Tide-Water  Co. 
V.  Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec.  634;  In  re  Applica^ 
Hon  far  Drainage,  35  N.  J.  Law,  497 ;  Hartwell  v.  Armstrong, 
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19  Barb.  166;  Talbot  v.  Hudson,  16  Gray,  417;  Norfleet  v. 
Cromwell,  70  N.  C.  634,  16  Am.  Bep.  787.  In  the  last  case 
Bodman,  J.,  said:  ''It  is  well  known  that  in  the  Atlantic 
section  of  this  state  there  are  hundreds  of  thousands  of  acres 
of  what  is  called  'swamp  land,'  which  from  the  flatness  of 
their  surface,  and  the  filling  up  of  the  natural  courses  of 
drainage,  if  any  ever  existed,  cannot  be  relieved  of  the  water 
which  ordinarily  covers  them,  and  made  fit  for  human  habi- 
tation and  cultivation,  except  by  cutting  artificial  canals  from 
them  into  some  convenient  creek  or  river,  which  must  neces- 
sarily pass  through  the  intervening  lands  of  the  riparian 
proprietors.  If  these  canals  can  be  cut  only  by  the  permission 
of  the  owners  of  the  banks  of  the  necessary  outlets,  this  vast 
area  of  fertile  land  must  remain  for  ages  an  uncultivated 
and  unpopulated  wilderness,  and  it  will  be  entirely  valueless 
to  those  who  bought  it  from  the  state  on  the  faith  of  its  laWs. 
An  act  which  aims  to  remedy  so  great  an  evil,  affecting  so 
many  persons  now  living,  and  so  many  more  in  the  future, 
must  be  deemed  one  of  general  and  public  utility.  .  •  .  Roads 
and  aqueducts  are  classed  together  in  the  Institutes  as  servi- 
tudes of  the  same  public  character.  In  the  swamps,  which 
the  act  in  question  chiefly  affects,  the  canals  are  more  im- 
portant than  the  roads,  as  they  must  always  precede  them." 
In  these  cases  water  must  be  taken  off  the  lands  to  fit 
them  for  habitation  and  cultivation.  In  Arizona  water  must 
be  taken  on  the  lands  to  fit  them  for  habitation  and  cultiva- 
tion. Lux  V.  Hoggin,  69  Cal.  304,  10  Pac.  674,  says:  '*And 
while  the  court  will  hold  the  use  private  when  it  appears 
that  the  government  or  public  cannot  have  any  interest  in 
it,  the  legislature,  in  determining  the  expediency  of  declaring 
a  public  use,  may  no  doubt  take  into  consideration  all  the 
advantages  to  follow  from  such  action;  as  the  advancement 
of  agriculture,  the  encouragement  of  mining  and  the  arts, 
and  the  general,  though  indirect,  benefits  derived  by  the 
people  at  large  from  the  dedication.  It  may  be  that,  under 
the  physical  conditions  existing  in  some  portions  of  the  state, 
irrigation  is  not  theoretically  a  'natural  want,'  in  the  sense 
that  living  creatures  cannot  live  without  it.  But  its  im- 
portance as  a  means  of  producing  food  from  the  soil  makes  it 
less  necessary,  in  a  scarcely  appreciable  degree,  than  the  use 
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of  water  by  drinking  it.  The  government  would  seem  to  have 
not  only  a  distant  and  consequential,  but  a  direct,  interest 
in  the  use.  Therefore  a  public  use."  Here  the  use  of  water 
for  agriculture  is  held  to  be  a  public  use.  The  same  authority 
says:  '*We  are  only  called  on  to  say  that  sections  of  the 
code  which  provide  for  taking  water  from  riparian  proprie- 
tors (on  due  compensation  to  supply  farming  neighborhoods) 
are  constitutional  and  valid.'*  In  Barbier  v.  Connolly,  113 
U.  S.  31,  5  Sup.  Ct.  Rep.  357,  (1884,)  Justice  Field  says:  **But 
neither  the  amendment,  [fourteenth  amendment  to  the  con- 
stitution,] .  .  .  nor  any  other  amendment,  was  designed  to 
interfere  with  the  power  of  the  state,  sometimes  called  its 
'police  power,'  to  prescribe  regulations,  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries  of  the  state,  develop 
its  resources,  and  add  to  its  wealth  and  prosperity.  From  the 
very  necessities  of  society,  legislation  of  a  special  character, 
having  these  objects  in  view,  must  often  be  had  in  certain  dis- 
tricts, such  as  for  draining  marshes  and  irrigating  arid 
plains."  ** Special  burdens  are  often  necessary  for  general 
benefit,  for  supplying  water,  preventing  fires,  lighting  dis- 
tricts, cleaning  streets,  opening  parks,  and  many  other  ob- 
jects." This  was  said  in  passing  on  and  construing  the  con- 
stitutional provision,  providing  that  no  one  shall  be  **  deprived 
of  life,  liberty,  or  property  without  due  process  of  law." 
'*Due  process  of  law"  was  held  to  mean  affecting  all  alike  who 
were  of  the  same  class  or  similarly  situated.  Take  the  case 
of.  ditching  or  draining  companies  in  interior  states  where 
there  are  swamp  lands.  The  owners  of  the  swamp  lands  are 
allowed  to  form  ditching  companies,  and  drain  their  lands 
and  the  lands  of  their  neighbors,  and  assess  their  neighbors 
in  invitum  for  the  expenses  incurred,  and  in  some  instances, 
as  I  have  before  said,  selling  at  a  sacrifice,  the  lands  of  their 
neighbors  to  meet  the  assessments.  The  ditches  limited  in 
some  cases  to  little  farming  neighborhoods,  comprising  fewer 
in  number  than  thirteen.  No  doubt  these  laws  were  first  en- 
acted on  the  theory  of  the  general  health,  and  may  have  been 
continued  on  that  pretense  long  after  everybody  understood 
that  the  increased  productiveness  of  the  soil  and  the  enhanced 
value  of  the  lands  constituted  the  primum  mobile  of  the  stock- 
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holders  in  the  companies.  These  laws  have  been  upheld  in 
states  where  the  judiciary  might  say  it  was  a  startling  propo- 
sition to  assert  that  one  man  might  invoke  the  state's  power 
of  eminent  domain  to  convey  water  over  another  man's  land, 
paying  him  ample  compensation  therefor.  In  the  one  case  a 
mere  right  of  way,  a  slender  strip  of  land,  is  taken, — is  ap- 
propriated,— and  compensation  made  therefor;  in  the  other, 
a  ditch  or  drain  is  made  in  invitum,  and  the  benefits  assessed 
by  others,  and  must  be  paid  or  a  forced  sale  result.  Why 
should  the  first  proposition  be  startling  and  the  second  ac- 
cepted and  approved! 

In  the  state  of  Nevada  it  has  been  held  that  the  law  au- 
thorizing the  condemnation  of  land  to  give  access  to  mines, 
and  to  enable  miners  to  carry  on  the  business  of  mining,  is 
constitutional.  Minirtg  Co.  v.  Seawell,  11  Nev.  402.  In 
Mining  Co.  v.  Corcoran^  15  Nev.  147,  it  was  held  constitu- 
tional to  authorize  the  condemnation  of  lands  for  the  purpose 
of  operating  a  mine.  In  Colorado,  statutes  have  been  passed 
authorizing  the  appropriation  of  water  by  individuals  for  irri- 
gating, and  also  the  right  to  condemn  land  for  right  of  way 
for  irrigation.  Canal  Co.  v.  Brighi,  8  Colo.  144,  6  Pac.  142; 
Schilling  v.  Bominger,  4  Colo.  100.  I  refer  to  these  Nevada 
and  Colorado  cases  as  authority  direct  on  the  question  in- 
volved in  this  case. 

An  examination  of  these  cases,  the  mill-site,  the  mining 
cases,  the  water  cases,  discloses  the  faet  that  the  legislatures 
of  various  states  have  clothed  private  corporations  and  indi- 
viduals with  the  power  of  eminent  domain  to  make  available 
the  extraordinary  natural  resources  within  their  borders.  In 
a  great  number  of  these  instances  there  is  no  participation  by 
the  general  public,  and  the  public  use  consists  in  the  purely  in- 
cidental benefits.  The  peculiar  physical  conditions,  and  the 
great  benefit  that  would  result  to  the  general  public,  seemed 
to  justify  a  public  policy  authorizing  the  taking  of  private 
property  to  promote  the  general  welfare  in  such  cases.  In 
most  states,  and  under  ordinary  conditions,  laws  like  the 
mill-site  acts,  the  dam  acts,  and  the  acts  allowing  land  to  be 
condemned  to  facilitate  mining,  and  for  irrigation,  would  not 
be  passed,  and  might  not  be  thought  of  suflScient  public  neces- 
sity and  importance  to  be  upheld  if  passed.    The  conflict  in 
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the  authorities  may  be  accounted  for  in  the  different  condi- 
tions that  exist  in  different  states.  The  authorities  are  nu- 
merous that  sites  for  manufacturing  may  not  be  condemned, 
though  manufactories  are  of  great  public  utility,  and  pro- 
mote the  general  welfare  in.  a  pre-eminent  degree.  But  the 
reason  given  is  that  a  sufficient  number  of  sites  can  be  had  by 
purchase,  and  without  the  necessity  of  condemnation.  But  a 
different  ruling  prevails  where  manufacturing  is  done  by 
water-power,  and  mill-sites  are  few,  as  we  have  seen  in  the 
cases  before  referred  to. 

All  condenmation  acts  are  predicated  on  the  proposition 
that  private  ownership  must  yield  to  public  necessity.  ''Pub- 
lic necessity"  often  means,  as  illustrated  in  the  above  in- 
stances, public  convenience  and  advantage.  We  have  many 
other  instances  of  what  "public  necessity"  means.  Though 
telephones  are  of  very  recent  invention,  and  reach  the  very 
Imiited  few,  their  use  is  held  to  be  a  public  necessity ;  in  other 
words,  public  convenience  and  advantage, — ^suflSciently  so,  at 
least,  to  justify  the  exercise  of  the  sovereign  power  of  emi- 
nent domain.  Natural  gas,  though  limited  to  localities  small 
in  area,  is  held  also  to  be  a  public  necessity,  and  therefore  to 
justify  the  exercise  of  this  extraordinary  power.  Laws  relat- 
ing to  the  telephone  and  natural  gas  are  good  illustrations  of 
the  adaption  of  the  law  to  the  existing  conditions,  and  the 
necessity  for  the  enforcement  of  the  doctrine  that  private 
property  must  yield,  on  compensation  being  made,  to  the  pub- 
lic welfare.  But  recently  both  the  telephone  and  natural  gas 
were  unknown,  now  both  are  necessary  to  the  public  use ;  that 
is,  we  submit  to  the  public  convenience  and  advantage.  "Gov- 
ernment must  adapt  itself  to  the  existing  condition  and  wants 
of  society,  or  its  efficiency  is  destroyed."  Swan  v.  Williams, 
2  Mich.  438.  "This  right  of  resumption  [condemnation] 
may  be  exercised  not  only  when  the  safety,  but  also  when  the 
interest,  or  even  the  expediency,  of  the  state  is  concerned." 
Beekman  v.  Railroad  Co,,  3  Paige,  73,  22  Am.  Dec.  679.  Prop- 
erty may  be  taken  under  power  of  eminent  domain,  where 
the  use  is  merely  amusement  or  recreation,  as  for  public  drives 
or  parks.  Higginson  v.  Inhabitants  of  Nahant,  11  Allen, 
630 ;  In  re  Mount  Washington  Road  Co.,  35  N.  H.  134 ;  In  re 
Bushiuick  Avenue,  48  Barb.  9 ;  County  Court  v.  Griswold,  58 

Arizona  8 — 18 


274  OuRY  V.  Goodwin.  [3  Ariz. 

Mo.  175;  Commissioners  v.  Armstrong ,  45  N.  Y.  234,  6  Am. 
Kep.  70. 

Speaking  of  the  power  of  the  state  to  exercise  the  right  of 
eminent  domain  in  behalf  of  railroads,  Judge  Cooley  says: 
''In  such  cases  the  property  is  not  so  much  appropriated  to 
the  public  use  as  taken  to  subserve  some  general  and  import- 
ant public  policy."  Ryerson  v.  Brown,  35  Mich.  339.  Chan- 
cellor Kent  has  written:  **If  the  public  interest  can  Be  in  any 
way  promoted  by  the  taking  of  private  property,  it  must  rest 
in  the  wisdom  of  the  legislature  to  determine  whether  the 
benefit  to  the  public  will  be  of  sufficient  importance  to  render 
it  expedient  for  them  to  exercise  the  right  of  eminent  domain, 
and  to  authorize  an  interference  with  the  private  rights  of 
individuals  for  that  purpose."  2  Kent's  Commentaries,  340. 
I  give  due  weight  to  the  remark  of  Judge  Cooley  that  *'it 
would  not  be  entirely  safe"  to  apply  with  **much  liberty" 
the  words  *'in  any  way";  and  the  further  remark  of  Judge 
Cooley  that  private  property  may  not  be  taken  **for  objects 
which  may  merely  tend  to  give  an  aspect  of  beauty,"  etc.  I 
have  looked  into  the  various  instances  of  the  exercise  of  the 
right  and  power  of  eminent  domain  in  the  cases  before  cited, 
to  ascertain  whether  it  is  necessary  that  the  property  appro- 
priated should  be  actually  appropriated  to  a  direct  public  use, 
or  to  some  use  in  which  the  general  public  might  participate, 
as  in  the  cases  of  railroads  and  canals,  or  whether  the  require- 
ments of  the  constitution  might  not  be  met,  if  the  use  was  in 
pursuance  of  some  general  and  important  public  policy.  In 
other  words,  may  a  state  or  territory,  in  view  of  its  natural 
advantages  and  resources  and  necessities,  legislate  in  such 
a  way,  exercising  the  power  of  eminent  domain,  that  these  ad- 
vantages and  resources  may  receive  the  fullest  development 
for  the  general  welfare,  the  laws  being  general  in  their  opera- 
tion ^  This  territory  is  vast  in  extent,  and  rich  in  undeveloped 
natural  resources.  Mountains  and  deserts  are  not  an  inviting 
prospect,  when  viewed  by  a  stranger  in  transit.  But  the 
mountains  abound  in  the  precious  metals,  gold  and  silver, 
**the  jewels  of  sovereignty";  and  the  deserts  may  be  made  to 
** bloom  and  blossom  as  the  rose."  The  one  great  want  is 
water.  With  this  resource  of  nature  made  available,  the 
mountains  and  the  deserts  may  be  made  to  yield  fabulous 
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wealth,  and  Arizona  become  the  home  of  a  vast,  prosperous, 
and  happy  people.  But  with  water  in  this  territory  **  cribbed, 
cornered,  and  confined"  it  will  continue  and  remain  the  mys- 
terious land  of  arid  desert  plains,  and  barren  hillsides,  and 
bleak  mountain-peaks.  The  legislature  of  the  territory,  see- 
ing what  was  apparent  to  all,  adopted  at  an  early  day  a 
policy, — **a  general,  and  important  public  policy."  That 
policy  was  to  protect  against  private  ownership  aiui  monop- 
oly the  one  thing  indispensable  to  the  growth,  development, 
and  prosperity  of  the  territory, — the  element  that  woidd  serve^ 
to  uncover  the  gold  and  silver  hidden  in  the  hills  and  moun- 
tains, and  transform  the  desert  into  a  garden.  Section  22 
(Rev.  Stats.,  sec.  2863)  of  the  bill  of  rights  provides  *'A11 
streams,  lakes,  and  ponds  of  water  capable  of  being  used  for 
the  purposes  of  navigation  or  irrigation  are  hereby  declared 
to  be  public  property,  and  no  individual  or  corporation  shall 
have  the  right  to  appropriate  them  exclusively  to  their  own 
private  use,  except  under  such  equitable  regulations  and  re- 
strictions as  the  legislature  shall  provide  for  that  purpose." 
Section  3198  of  the  Revised  Statutes  provides:  **The  com- 
mon-law doctrine  of  riparian  rights  shall  not  obtain  or  be  of 
any  force  or  effect  in  this  territory."  Then  provision  is 
made  for  public  and  private  acequias.  Section  3201  of  the 
Revised  Statutes  of  Arizona:  ''All  the  inhabitants  of  this 
territory,  who  own  or  possess  arable  or  irrigable  lands,  shall 
have  the  right  to  construct  public  or  private  acequids,  and 
obtain  the  necessary  water  for  the  same  from  any  convenient 
river,  creek,  or  stream  of  running  water."  Section  3202 
provides:  ** Whenever  such  public  or  private  acequias  shall 
necessarily  run  through  the  lands  of  any  private  individuals 
not  benefited  by  said  acequias,  the  damage  resulting  to  such 
private  individuals  on  the  application  of  the  party  interested 
shall  be  assessed  by  the  probate  judge  of  the  proper  county 
in  a  summary  manner."  These  provisions  were  enacted  early 
in  the  history  of  the  territory,  and  probably  existed  as  they 
are  now  when  the  territory  was  a  part  of  old  Mexico.  The 
intention  was  to  make  the  use  of  water,  as  much  so  as  prac- 
ticable within  the  reach  of  all,  and  to  guard  it  against  mo- 
nopoly by  private  ownership  on  the  one  hand,  and  against 
being  hemmed  in  by  the  ownership  of  the  adjacent  land 
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liable  to  be  acquired  and  held  by  speculators,  on  the  other 
hand.  The  wisdom  of  this  policy,  under  the  physical  con- 
ditions existing  in  the  territory,  must  be  apparent  to  every 
one.  What  better  illustration  could  we  have  than  the  present 
case!  Eight  thousand  acres  of  desert  land  can  be  brought 
under  cultivation  if  the  right  of  way  can  be  obtained  over 
intervening  land;  the  value  of  the  land  taken  is  $124.50, 
which  the  owner  of  the  land  receives.  What  was  the  policy! 
Private  ownership  and  monopoly  of  the  streams,  lakes,  and 
ponds  was  prohibited.  They  were  reserved  for  and  dedicated 
to  the  people.  To  make  the  water  of  these  streams,  lakes, 
and  ponds  available,  the  right  of  way  must  be  provided  for 
ditches  and  canals  over  the  lands  of  those  who  might  become 
the  owners  of  the  soil  on  the  borders  of  the  streams  or  the 
margins  of  the  lakes  and  ponds.  Without  this  provision  it  is 
easy  to  see  how  a  few  individuals  might  throw  themselves 
across  the  pathway  of  progress  and  development  by  acquiring 
the  lands  on  the  margins  of  the  streams  and  around  the  lakes 
and  ponds.  The  water  intended  for  the  free  and  general  use 
would  be  surrounded,  hemmed  in,  and  without  a  right  of  way 
available  under  the  law  the  vast  tracts  of  land  lying  on  the 
outside  must  forever  remain  desert,  or  pay  the  tribute  of  ex- 
tortionate and  unconscionable  demands.  To  prevent  this, 
the  laws  above  mentioned  were  enacted  at  the  very  begin- 
ning, and  before  titles  were  acquired.  The  laws  of  the  terri- 
tory, on  the  subject  of  water  and  water-rights,  are  not 
peculiar  to  this  territory.  Similar  laws  exist  in  Nevada, 
Montana,  Colorado,  Idaho,  Dakota,  and  New  Mexico.  The 
legislatures  of  all  these  states  and  territories  have  by  their 
enactments  declared  their  belief  in  the  constitutionality  of 
these  laws,  and  in  none  of  them  have  the  courts  held  other- 
wise. It  is  in  the  first  instance  for  the  legislature  to  declare 
what  are  public  uses  to  which  private  property  may  be  ap- 
propriated. If  a  law  declaring  such  uses,  and  making 
provision  for  such  appropriations,  is  not  in  contravention  of 
some  constitutional  provision,  it  is  the  duty  of  the  courts  to 
recognize  and  enforce  it.  If  there  is  a  doubt  as  to  its  consti- 
tutionality;  if  not  clearly  unconstitutional,  being  the  act  of 
the  law-making  power  and  a  co-ordinate  branch  of  the  govern- 
meut, — it  is  well  settled  that  it  is  the  duty  of  the  courts  to 
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treat  and  enforce  it  as  a  valid  law.  If  the  law  is  unwise  in 
its  provisions,  or  oppressive  in  its  operation,  the  power  that 
created  it  must  be  looked  to  to  repeal  or  modify  it.  In  this 
case  the  proceeding  is  in  the  name  of  the  territory  of  Ari- 
zona, by  James  C.  Goodwin  as  its  agent.  It  conforms  to  the 
requirements  of  the  statutes,  and  is  not  in  contravention  of 
the  constitution  of  the  United  States,  or  the  organic  act  of  the 
territory,  or  any  act  of  Congress.  The  judgment  below  Is 
therefore  aflSrmed. 

Sloan,  J.,  and  Eibbey,  J.,  concur. 


[OivU  No.  299.    Filed  Janaaiy  24,  1891.] 
[32  Pac.  263.] 

SOL.  LEWIS,  Plaintiff  and  Appellee,  v.  C.  T.  HAYDEN 
et  al..  Defendants  and  Appellants. 

1.  Neootiable  Instruments — ^Bona  Tide  Holdsb — ^Partnership  Note 

— ^Executed  without  Consent  of  All  Partners  Valid. — The 
holder  of  a  promissory  note,  executed  bj  the  member  of  a  trading 
partnership  having  charge  of  its  financial  affairs  to  secure  an  ex- 
tension on  a  loan  made  to  another  of  the  partners  for  the  use  and 
benefit  of  the  firm,  is  a  boiia  fide  holder  for  value^  though  as  be- 
tween the  partners  the  note  may  have  been  for  the  accommodation 
of  the  individual  partner,  without  consideration,  and  made  without 
the  consent  of  the  remaining  partner. 

2.  Same — ^Partnership  Note — Executed  bt  One  Partner — ^Valid- 

Innocent  Holder. — In  the  hands  of  an  innocent  holder  for  value 
a  promissory  note  made  by  one  member  of  a  trading  partnership 
in  the  name  of  the  firm  is  valid,  notwithstanding  it  was  not  made 
in  the  usual  course  of  the  business  of  the  firm,  and  that  other  part- 
ners did  not  give  their  consent  and  had  no  knowledge  of  its 
execution. 

3.  Evidence — Materialitt — ^Presumption. — Objection    to    a    question 

put  to  a  witness  as  to  whether  he  did  not  consider  the  security  for 
the  individual  note  ample  at  the  time  the  loan  was  made  properly 
sustained,  as  it  is*  to  be  presumed  he  did  from  the  fact  of  the 
loan  being  made,  and  it  is  not  to  be  considered  as  tending  to  show 
that  the  firm  note  was  or  was  not  given  as  additional  security  at 
a  time  months  later. 

4.  Same — Same — Contradicting  Fact  Admitted. — ^Evidence  that  Web- 

ster, the  partner  making  the  indiviilual  note,  was  indebted  to  th« 
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firm  at  the  time  the  note  was  made,  unless  the  holder  knew  he  was 
so  indebted,  would  not  be  material  further  than  as  indicating 
whether  the  loan  was  made  for  his  own  benefit  or  for  that  of  the 
firm,  but  as  it  was  conceded  it  was  used  for  the  firm  it  was  properlj 
excluded. 

6.  Same — Expert  Testimony— Failure  to  Qualify — Haemless  Error. 
— Where  one  of  the  members  of  the  firm  had  testified  that  certain 
words  had  been  substituted  for  others  originallj  upon  the  note, 
it  was  not  error  for  the  court  to  refuse  to  permit  him  to  testifj 
that  the  erasures  had  been  made  with  a  chemical,  he  having  not* 
qualified  as  an  expert  and  the  firm  having  had  the  benefit  of  his 
positive  testimony  as  to  the  change. 

6.  New  Trial — Newly  Discovered  Evidence — Cumulativb  Evidence 
— ^Diligence. — ^A  motion  for  new  trial  based  upon  ncwlj  discovered 
evidence  is  properly  overruled  where  it  appears  that  the  evidence 
would  have  been  merely  cumulative  and  would  not  have  changed 
the  result  of  the  trial,  and  the  afiidavits  in  support  thereof  fail 
to  show  diligence  in  the  procurement  of  the  evidence. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
Joseph  H.  Kibbey,  Judge.     Afl&rmed. 

The  facts  are  stated  in  the  opinion. 

L.  H.  Hawkins,  and  Goodrich  &  Street,  for  Appellants. 

The  contention  of  the  Charles  T.  Hayden  Milling  Company 
is  that  the  note  sued  upon,  although  bearing  its  signature,  is 
a  fraud  upon  it.  It  shows  upon  its  face  that  it  is  made  by 
one  partner  to  another,  and  the  law  is  well  settled  that  in  such 
cases  the  person  dealing  with  it  must  do  so  upon  inquiry, 
whether  the  note  has  received  the  sanction  of  every  member 
of  the  firm,  or  is  for  the  benefit  of  the  firm.  Cary  on  Partner- 
ship, 42,  5  Law  Library,  p.  17;  1  Daniel  on  Negotiable 
Instruments,  sees.  365,  366;  Colebrook  on  Collateral  Securi- 
ties, sec.  54;  Parsons  on  Partnership,  sees.  200-205;  Eendrie 
V.  Berkowitz,  37  Cal.  113,  99  Am.  Dec.  251;  Rogers  v.  Bath- 
elor,  12  Pet.  221-231. 

Baker  &  Campbell,  for  Appellee. 

**A  partnership  cannot  impeach  a  note  signed  with  its  firm 
name  by  one  partner,  when  its  course  of  business  has  been 
such  as  to  induce  an  honest  belief  in  the  payee  who,  a  prudent 
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man,  and  familiar  with  the  manner  of  conducting  its  affairs, 
bdieved  and  had  a  right  to  believe  from  his  own  knowledge 
of  such  conduct,  that  the  partner  had  authority  to  sign.'* 
Kelton  V.  Leonard,  54  Vt.  230. 

**  Money  obtained  on  the  personal  credit  of  a  partner  which 
goes  into  the  firm's  funds  and  is  used  for  the  exclusive  benefit 
of  the  firm  is  a  good  consideration  for  a  subsequent  promise 
of  the  firm  to  pay  the  debt."  Siegel  v.  Chidsey,  28  Pa.  St. 
279,  70  Am.  Dec.  124. 

But  admitting  that  this  note  was  made  outside  of  the 
partnership  business  and  one  of  the  firm  did  not  consent,  it  is 
neverthless  valid  in  the  hands  of  a  bona  fide  holder  for 
value.  First  Nat.  Bank  v.  Morgan,  73  N.  Y.  587 ;  Duncan  v. 
Clark,  2  Rich.  587;  Handelman  v.  Bank,  28  Pa.  St.  440,  70 
Am.  Dec.  142 ;  Collier  v.  Gross,  20  Ga.  1 ;  Boardman  v.  Gose, 
15  Mass.  331;  Rich  v.  Davis,  4  Cal.  22. 

The  rule  is  the  same  even  though  this  note  was  an  accom- 
modation note.  National  Bank  v.  Morgan,  73  N.  Y.  587;  1 
Lindley  on  Partnership,  p.  296. 

Was  the  plaintiff  a  bona  fide  holder  for  value!  He  re- 
ceived the  Hayden  note  before  maturity.  He  is  presumed  to 
be  a  bona  fide  holder.  Luning  v.  Wise,  64  Cal.  410,  1  Pac. 
495,  874;  Palmer  v.  Goodwin,  5  Cal.  458,  459.  Further  than 
this,  he  received  it  as  collateral  security  for  a  pre-existing 
debt.  This  makes  him  a  holder  for  value.  Colebrook  on  Col- 
lateral Securities,  sec.  18;  Swift  v.  Tyson,  16  Pet.  1;  Rail- 
road  Co.  v.  National  Bank,  102  U.  S.  14;  Daniel  on  Nego- 
tiable Instruments,  sec.  830. 

PER  CURIAM. — ^Appellee,  Sol.  Lewis,  brought  suit  against 
C.  T.  Hayden,  A.  J.  Peters,  and  A.  C.  Webster,  partners 
doing  a  mercantile  business  under  the  firm  name  of  Charles 
T.  Hayden  Milling  Company,  upon  the  following  promissory 
note:  **No.  6,186.  Phoenix,  Arizona,  August  20th,  1888. 
On  the  18th  day  of  November,  A.  D.  1888,  without  grace,  for 
value  received,  we  promise  to  pay  to  the  order  of  A.  C.  Web- 
ster, at  National  Bank  of  Arizona,  four  thousand  dollars  in 
U.  S.  gold  coin,  with  interest  thereon  at  the  rate  of  one  and 
one  half  i)er  cent  per  month  from  date  until  paid.  Interest 
payable    monthly.      Note    and    mortgage,    A.    C.    Webster. 
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[Signed]  Chas.  T.  Hayden  Milling  Company.  A.  J.  Peters." 
The  complaint  alleges  an  assignment  and  delivery  by  Web- 
ster, the  payee  therein,  to  the  plaintiff,  for  a  valuable  con- 
sideration. The  answer  denied  the  execution  of  the  note  by 
the  Charles  T.  Hayden  Milling  Company,  and  alleged  that  it 
was  executed  by  A.  J.  Peters,  one  of  the  partners  of  said  firm, 
without  consideration,  for  the  accommodation  of  A.  C.  Web- 
ster, another  partner,  to  be  used  by  Webster  in  his  private 
affairs,  and  without  the  knowledge  or  consent  of  Charles  T. 
Hayden,  the  remaining  partner  in  said  firm;  that  said  note 
was  left  by  Webster  with  the  National  Bank  of  Arizona  for 
the  purpose  of  representing  to  others  his  financial  worth,  and 
that  thereafter  he  indorsed  the  same,  but  instructed  the  bank 
not  to  collect  the  note  unless  so  directed  by  him;  that  Web- 
ster never  instructed  the  collection  of  the  note,  but  directed 
that  it  be  given  up  to  the  Charles  T.  Hayden  Milling  Com- 
pany; that  said  bank  delivered  said  note  to  the  plaintiff, 
Lewis,  who  held  the  same  as  collateral  security  on  a  pre-exist- 
ing debt  owing  him  from  Webster,  which  was  already  secured 
by  a  mortgage  on  property  of  Webster's;  that  none  of  these 
acts  were  ratified  by  the  partner  Hayden.  The  cause  was 
heard  by  the  court  without  a  jury,  and  judgment  entered  for 
appellee.  A  motion  for  a  new  trial  having  been  overruled, 
the  defendant  appealed. 

The  first  assignment  of  error  upon  which  we  are  asked  to 
reverse  the  judgment  and  grant  a  new  trial  is  **that  the  court 
erred  in  its  judgment  as  to  the  legal  effect  and  sufficiency  of 
the  evidence,  and  in  considering  the  same  suflScient  to  find  for 
the  plaintiff  in  any  amount.'*  In  addition  to  the  note,  the 
only  evidence  offered  by  the  appellee  was  the  testimony  of 
George  W.  Hoadley,  the  cashier  of  the  National  Bank  of  Ari- 
zona, who  testified  to  the  circumstances  connected  with  the 
execution  of  the  note  and  its  transfer  to  the  appellee.  He 
stated  in  substance,  that  on  the  22d  of  May,  1888,  Webster, 
as  a  partner  in  the  firm  of  Hayden  &  Co.,  applied  to  witness, 
as  the  agent  of  appellee,  for  a  loan  of  four  thousand  dollars 
for  the  use  of  the  firm.  The  security  offered  by  him  being 
unsatisfactory,  Webster  gave  his  individual  note,  secured  by 
a  mortgage  on  his  own  property,  and  received  the  amount  ap- 
plied for  from  appellee.     That  the  money  so  borrowed  by 
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Webster  was  at  once  placed  to  the  credit  of  Hayden  &  Co.  at 
the  said  National  Bank  of  Arizona,  and  checked  out  by  A.  J. 
Peters  for  the  use  of  said  firm.  That  at  the  end  of  each  month 
thereafter  the  appellants  were  charged  with  the  interest  on 
this  note  of  Webster's  and  had  notice  given  to  them  of  this 
fact,  and  that  interest  so  charged  was  paid  by  said  firm.  That 
a  short  time  before  the  note  became  due  Webster  came  to  the 
bank,  and  asked  witness,  as  the  agent  of  appellee,  for  an  ex- 
tension of  three  months'  time  on  his  note,  and  promised  to 
give  the  note  in  suit  as  additional  security  in  consideration  of 
such  extension.  That,  in  pursuance  of  such  promise,  Web- 
ster appeared  with  A.  J.  Peters,  a  member  of  the  firm,  who 
was  known  to  Hoadley  to  have  charge  of  the  financial  affairs 
of  the  firm,  and  authorized  to  sign  its  name  to  the  firm's 
paper,  and  that  Peters  then  executed  the  note  in  question  in 
the  name  of  the  firm,  and  that  Webster  there  and  then  in- 
dorsed the  same,  and  turned  it  over  to  witness  as  the  agent 
of  appellee,  to  be  by  him  held  as  additional  security  to  the 
Webster  note.  The  evidence  produced  by  the  defense  estab- 
lishes, rather  than  otherwise,  the  bona  fide  nature  of  the 
transaction,  at  least  on  the  part  of  Hoadley.  Peters,  while  on 
the  stand,  corroborated  the  statement  of  Hoadley  that  the 
money  borrowed  on  the  Webster  note  was  for  the  benefit  of 
the  firm,  and  admitted  to  having  been  a  member  of  the  part- 
nership, intrusted  with  the  signing  of  the  firm's  name  to  its 
paper;  and  that  at  the  time  the  note  in  question  was  executed 
nothing  was  said  from  which  Hoadley  might  infer  that  the 
note  was  anything  else  than  what  it  appeared  on  its  face  to 
be, — ^the  valid  obligation  of  the  firm, — and  made  upon  good 
consideration.  It  follows,  therefore,  that  it  is  immaterial  what 
may  have  been  the  real  transaction  relative  to  the  execution  of 
the  note  as  between  the  partners  constituting  the  firm  of 
Hayden  Milling  Company.  The  law  is  well  settled  that  in 
the  hands  of  an  innocent  holder  for  value  a  promissory  note 
made  by  one  member  of  a  trading  partnership  in  the  name  of 
the  firm  is  valid,  notwithstanding  it  was  not  made  in  the  usual 
course  of  the  business  of  the  firm,  and  that  other  partners 
did  not  give  their  consent  and  had  no  knowledge  of  its  exe- 
cution. Bank  v.  Morgan,  73  N.  Y.  593 ;  Haldeman  v.  Bank, 
28  Pa.  St.  440,  70  Am.  Dec.  142 ;  Boardman  v.  Oore,  15  Mass. 
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331 ;  Rich  V.  Davis,  6  Cal.  141.  Even  if  it  were  true  that  the 
note  was  signed  in  the  firm  name  by  Peters  for  the  accommo- 
dation of  Webster,  without  consideration,  and  without  the 
knowledge  or  consent  of  Hayden,  the  remaining  partner,  these 
circumstances  not  being  known  by  Hoadley  at  the  time  of 
the  execution  and  indorsement,  and  nothing  appearing  upon 
the  face  of  the  note  to  put  him  upon  inquiry,  appellee  be- 
came an  innocent  holder  for  value  upon  the  extension  of  the 
time  for  payment  of  the  note  held  by  him  against  Webster, 
and  was  entitled  to  recover  from  appellant.  The  fact  that 
the  promissory  note  was  made  payable  at  the  expiration  of 
three  months'  extension  upon  the  Webster  note,  and  the 
further  fact  that  in  the  note  itself  were  written  the  following 
words:  **Note  and  mortgage,  A.  C.  Webster,"  are  sufficient 
in  themselves  to  negative  the  statement  of  Webster  that  the 
firm  note  was  assigned  by  him  to  Hoadley  for  collection,  and 
not  to  be  held  by  him,  as  appellee's  agent,  for  additional  se- 
curity for  his  own  note.  We  find,  therefore,  no  error  in  the 
court  rendering  judgment  upon  the  evidence  as  presented  by 
the  record.  ' 

Several  errors  are  assigned  in  the  rulings  of  the  court  upon 
the  introduction  of  evidence.  The  first  of  these  relates  to  the 
cross-examination  of  the  witness  Hoadley.  The  witness  was 
asked  by  counsel  for  appellant  **if  at  the  time  he  took  the  note 
and  mortgage  from  Webster  for  Lewis  he  did  not  consider 
the  mortgage  ample  security!"  Why  counsel  seriously  should 
claim  the  ruling  of  the  court  in  sustaining  the  objection  to 
this  question  to  be  error,  is  not  clear  to  us.  It  is  to  be  pre- 
sumed that  the  witness  did  so  consider  the  mortgage  from  the 
fact  that  he  loaned  the  amount  mentioned  in  the  note  upon 
the  strength  of  the  security  taken.  Nor  is  it  to  be  considered 
as  tending  in  any  way  to  show  whether  the  subsequent  note 
was  or  was  not  given  as  additional  security  to  the  first  note, 
given  months  after  its  execution.  Appellant  attempted  to 
show  by  the  witness  Peters  that  Webster  was  indebted  to  the 
firm  of  C.  T.  Hayden  Milling  Company  at  the  time  he  ob- 
tained the  loan  from  appellee.  This  evidence  was  excluded 
by  the  court,  and  this  ruling  is  made  the  ground  of 
another  assignment  of  error.  This  evidence,  unless  it  were 
shown  that  Hoadley,  as  the  agent  of  appellee,  knew  that  he 
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was  so  indebted,  would  not  be  material  further  than  as  indi- 
cating whether  the  loan  was  made  for  his  own  benefit  or  for 
that  of  the  firm ;  but  as  Peters  had  previously  stated  that  the 
four  thousand  dollars  had  been  used  by  the  firm,  and  that 
this  fact  was  known  to  Hoadley,  he  would  be  estopped  from 
showing,  as  a  member  of  the  firm,  that  the  transaction  was 
otherwise  than  what  it  appeared  to  be.  The  appellant  chiefly 
relies  upon  the  rulings  of  the  court  as  presented  by  bill  of  ex- 
ceptions No.  6  in  the  record  as  error  sufiicient  to  reverse  the 
judgment.  The  witness  Peters  stated  on  the  stand  that  at 
the  time  he  signed  the  note  sued  upon  the  words,  **Note  and 
Mortgage,  A.  C.  Webster,'*  did  not  appear  upon  it;  that 
afterwards  he  saw  the  note,  and  it  then  had  on  it  the  words, 
** Additional  security,  Crissmon  ranch."  He  was  asked  by 
counsel  for  appellant  whether  he  was  familiar  with  book- 
keeping and  handwriting  and  the  making  and  alteration  of 
instruments  and  erasures  and  interlineations,  to  which  he 
replied  that  **he  was  somewhat.''  He  was  also  asked  whether 
there  was  a  preparation  made  for  the  erasure  or  blotting  out 
of  anything  written,  and  whether  he  had  seen  its  application, 
to  which  he  replied  that  he  had,  and  that  he  had  some  of  the 
preparation  in  his  possession;  whereupon  the  counsel  asked 
him  if  there  had  been  any  use  of  that  chemical  upon  the  note. 
This  question  was  objected  to,  and  the  objection  sustained  by 
the  court.  Counsel  then  excepted,  and  stated  that  he  wanted 
to  prove  the  words,  "Additional  security,  Crissmon  ranch," 
had  been  erased,  and  the  words,  **Note  and  mortgage,  A.  C. 
Webster,"  put  in  its  place.  The  court  then  said  **it  would  not 
be  a  material  alteration."  The  ruling  of  the  court  re- 
fusing to  permit  the  witness  to  answer  the  question  might  be 
sustained  on  various  grounds.  In  the  first  place,  the  ques- 
tion was  suggestive  and  leading.  Then,  again,  he  had  not 
sufficiently  qualified  himself  as  an  expert  to  answer  the  ques- 
tion, and  it  did  not  appear  that  he  had  sufficient  knowledge, 
based  upon  an  inspection  of  the  note,  to  testify  concerning 
the  fact.  If  it  were  sought  by  this  question  (which  is  not 
clear)  to  elicit  from  the  witness  testimony  to  prove  that  an 
alteration  had  been  made,  the  note  itself  would  have  been  the 
best  evidence  of  any  erasure,  or  the  use  of  any  chemicals  upon 
it.    The  note  was  not  offered  in  evidence,  nor  was  any  other 
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testimony  proffered  by  counsel  upon  this  point,  nor  was  it 
suggested  that  the  note  bore  any  evidence  of  an  erasure  or 
alteration,  for  the  purpose  of  showing  that  the  words,  **Note 
and  mortgage,  A.  C.  Webster,"  were  not  upon  the  not6  when 
executed.  The  direct  and  positive  statement  of  the  witnesff 
that  the  words  were  not  there  when  he  signed  the  same,  but 
that  afterwards  he  saw  the  words,  "Additional  security, 
Crissmon  ranch,'*  thereon,  rendered  the  mere  opinion  of  the 
witness,  even  if  competent,  based  upon  slight  circumstances 
of  discoloration  or  other  evidence  of  the  use  of  a  chemical, 
of  little  or  no  additional  value;  and,  besides,  these  appellants 
had  thus  the  full  value  of  the  testimony  of  the  witness  as  to 
the  fact  that  an  alteration  had  been  made  upon  the  face  of 
the  note.  We  find  no  errors  in  the  rulings  of  the  court  upon 
the  exclusion  or  rejection  of  evidence. 

We  have  examined  with  care  that  part  of  the  motion 
for  a  new  trial  based  upon  newly-discovered  evidence,  and  the 
affidavits  in  support  thereof.  The  showing  is  insufficient,  in 
that  much  of  the  newly  discovered  evidence  would  have  been 
cumulative  merely,  and  would  not  have  changed  the  result 
of  the  trial.  Besides,  the  affidavits  fail  to  show  diligence  in 
the  procurement  of  the  evidence.  The  motion,  therefore,  was 
properly  denied. 

The  judgment  is  affirmed. 


[Cavil  No.  287.    riled  January  29,  1801.] 
[73  Pac.  443.] 

A.  J.  DORAN,  Administrator  of  the  Estate  of  W.  A.  Robart, 
Deceased,  Plaintiff  and  AppeUee,  v.  JOHN  C.  LOSE, 
Defendant  and  Appellant. 

1.  Appeal  and  Error — Jurisdiction — ^Motion  roR  New  Trial — ^Fail- 
ure TO  File  in  Time. — This  court  has  no  jurisdiction  to  reverse 
the  judgment  of  the  trial  court,  appellant  not  having  his  motion 
for  a  new  trial  disposed  of  at  the  term  when  the  judgment  was 
rendered  and  not  having  executed  his  bond  on  appeal  within  twenty 
days  of  the  close  of  the  term. 
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2.  Same — ^Presumptions — End  of  Term — Compasb  Putnam  v.  Putnam, 
ANTB>  p.  182,  24  Pac.  321.— This  court  tak€8  judicial  notice  of  the 
fact  that  presumptivelj  a  term  of  court  ends  on  the  day  prior  to 
the  beginning  of  a  new  term. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Pinal. 
William  W.  Porter,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Baker  &  Camphell,  for  Appellant. 

W.  R.  Stone,  E.  J.  Edwards,  and  Barnes  &  Martin,  for  Ap- 
pellee. 

PER  CURIAM. — This  action  was  to  remove  a  cloud  on  the 
title  of  the  appellee,  as  administrator  of  the  estate  of  W.  A. 
Robart,  deceased,  to  a  half  interest  in  the  Boomerang  Mine, 
situate  in  Pinal  County,  Arizona.  The  case  was  tried  below 
by  the  judge  without  the  intervention  of  a  jury. 

The  appellant,  by  his  attorneys,  presents  with  great  force 
and  ability  legal  objections  to  certain  proceedings  in  the  trial 
court,  which  it  is  urgently  claimed  should  cause  a  reversal  by 
this  court  of  the  judgment  rendered  in  the  caae  by  the  court 
below.  We  have  read  and  considered  the  evidence,  and,  tak- 
ing it  all  into  consideration,  have  reached  the  conclusion  that 
justice  was  done  between  the  parties.  If  there  are  technical 
objections  to  parts  of  the  proceedings,  well  taken  at  the  time 
(which  we  do  not  decide),  the  record  makes  these  objections 
unavailing  to  reverse  what  we  consider  a  right  and  just  judg- 
ment, for  the  record  also  discloses  that  the  appellant  did  not 
have  his  motion  for  a  new  trial  disposed  of  at  the  term  of 
court  when  the  judgment  was  rendered;  nor  did  he  execute 
bond  for  an  appeal  within  twenty  days  of  the  close  of  the 
term.  The  judgment  was  rendered  on  the  sixth  day  of  Feb- 
ruary, 1889.  The  motion  for  a  new  trial  was  filed  February 
7,  1889.  The  court  takes  judicial  knowledge  of  the  fact  that 
presumptively  (the  record  not  showing  to  the  contrary)  the 
term  of  court  ended  the  day  before  the  first  Monday  of  April, 
1889;  that  being  the  day  of  the  beginning  of  a  new  term. 
(Compare  Putnam  v.  Putnam,  ante,  p.  182,  24  Pac.  321.)    The 
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motion  for  a  new  trial  was  disposed  of  on  the  twelfth  day  of 
April,  1889.  The  bond  on  appeal  was  executed  on  the  second 
day  of  May,  1889,  and  approved  and  filed  on  the  twenty-sec- 
ond day  of  May,  1889.  It  is  thus  apparent  that  we  have  no 
jurisdiction  to  reverse  the  judgment  rendered  in  the  case  by 
the  trial  court. 
Sloan,  J.,  took  no  part  in  the  consideration  of  this  case. 


[Civil  No.  266.    PUed  January  24,  1891.] 
[29  Pae.  14,  «v&  nom,  Crowley,  Auditor,  v.  Beilly.] 

JAMES  REILLY,  PlaintiflE  and  Appellee,  v.  M.  Q.  CROW- 
LEY,  Auditor  and  ex-officio  Recorder  of  the  City  of 
Tombstone,  Defendant  and  Appellant. 

1.  Appeal  and  Error— Bond — ^Jurisdiction — ^Requisftes — ^Rev.  Stats. 
Ariz.  1887,  Par.  859,  Construed. — The  execution  and  filing  of  a 
proper  appeal  bond  is  prerequisite  to  the  appellate  jurisdiction  of 
this  court.  YHiere  it  fails  to  conform  substantially  to  the  statute, 
8upra,  names  no  obligee,  is  not  in  a  sum  at  least  double  the  prob- 
able amount  of  costs  in  both  the  appellate  and  lower  courts,  and 
is  not  conditioned  that  the  appellant  shall  prosecute  his  appeal  with 
effect,  the  appeal  will  be  dismissed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
William  H.  Barnes,  Judge.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

George  Q.  Berry,  for  Appellant 

James  Reilly,  for  Appellee. 

PER  CURIAM. — The  appellee  moves  the  court  to  dismiss 
the  appeal  because  of  certain  defects  in  the  appeal-bond.  The 
instrument  purporting  to  be  a  bond  begins  with  a  recital  of 
the  fact  that  the  defendant  below  was  about  to  appeal  from 
the  judgment  rendered  against  him  in  the  action;  that  the 
clerk  had  fixed  the  probable  costs  of  the  appellate  court  at 
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forty  dollars.  It  then  proceeds:  '*Now,  therefore,  in  consid- 
eration of  the  premises,  and  of  such  appeal,  we,  the  under- 
signed, residents  and  freeholders  of  the  county  of  Cochise,  do 
hereby  jointly  and  severally  undertake  and  promise  on  the 
part  of  the  defendant  and  appellant  that  the  appellant  will 
pay  all  damages  and  costs  which  may  be  awarded  against  him 
on  the  said  appeal,  not  exceeding  the  sum  of  three  hundred 
dollars,  to  which  amount  we  acknowledge  ourselves  severally 
and  jointly  bound.'*  The  statute  makes  the  execution  and 
filing  of  a  proper  appeal-bond  prerequisite  to  the  appellate 
jurisdiction  of  this  court.  Paragraph  859  of  the  Revised 
Statutes  of  1887  provides  that  the  bond  shall  be  **  payable  to 
the  appellee  or  defendant  in  error  in  the  sum  at  least  double 
the  probable  amount  of  the  costs  of  the  suit  of  both  tbie  ap- 
pellate court  and  the  court  below,  to  be  fixed  by  the  clerk, 
conditioned  that  such  appellant  or  plaintiff  in  error  shall 
prosecute  his  appeal  or  writ  of  error  with  effect,  and  shall 
pay  all  the  costs  which  have  accrued  in  the  court  below,  or 
which  may  accrue  in  the  appellate  court."  The  use  of  the 
word  **or"  in  the  last  clause  is  evidently  inadvertent,  and 
should  be  read  **and."  The  instrument  purporting  to  be  an 
appeal-bond  in  this  case  clearly  does  not  substantially  con- 
form to  the  requirements  of  the  statute.  There  is  no  obligee 
named;  the  bond  is  not  in  a  sum  at  least  double  the  probable 
amount  of  costs  in  both  the  appellate  and  the  lower  courts; 
it  is  not  conditioned  that  the  appellant  shall  prosecute  his 
appeal  with  effect.  Moreover  the  language  employed  is  am- 
'  biguous,  in  that  it  is  difficult  to  say  whether  it  is  intended 
that  only  in  the  event  that  the  damages  and  costs  do  not  ex- 
ceed three  hundred  dollars  shall  the  obligors  be  bound  at  all, 
or  that  it  is  intended  that  the  liability  of  the  obligors  is  to 
be  limited  to  the  sum  named.  We  have  passed  on  these  ques- 
tions recently,  and  hope  not  to  have  occasion  to  do  so  again. 
Adherence  to  the  very  simple  and  plain  requirements  of  the 
statute  is  not  difficult,  and  no  good  reason  can  be  given  for  so 
radical  a  departure  therefrom  as  in  this  case.  The  appeal  is 
dismissed,  and  there  will  be  judgment  accordingly. 
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[Criminal  No.  66.    ITiled  February  7,  1891.] 
[28  Pac.  1134^  sub  nom.  Kirby  v.  Territory.] 

TERRITORY    OP    ARIZONA,    Respondent,    v.    JOSEPH 
KIRBY,  Appellant. 

1.  Eape — Assault  with  Intent  to  Commit— Evidkncb — Complaint  of 

PuosECUTBix. — In  a  prosecution  for  assault  with  intent  to  eommit 
rape  evidence  that  the  prosecutrix  made  complaint  should  be  limited 
to  that  fact.  Evidence  as  to  the  details  of  such  statement  inad- 
missible. 

2.  Appeal  and  Error — ^Record — Grand  Jury. — ^The  objection,  raised 

for  the  first  time  on  appeal,  that  the  indictment  was  found  by  a 
grand  jury  of  less  than  the  statutory  number  of  jurors,  cannot  be 
considered,  as  the  statute  limits  the  record,  so  far  as  the  jury  la 
concerned,  to  challenges  to  the  panel  or  to  individual  grand  jurors. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
Richard  E.  Sloan,  Judge.     Reversed* 

Allen  R.  English,  for  Appellant. 

The  court  erred  in  allowing  the  witness  Mrs.  Wilson  to  tes- 
tify to  conversations  had  with  the  prosecutrix,  and  to  the 
statements  made  to  the  witness  by  the  prosecutrix,  shortly 
after  the  alleged  assault  was  made,  at  the  house  of  Mrs.  Wil- 
son, over  the  objections  of  defendant. 

Mr.  Wharton,  in  his  work  on  Criminal  Evidence  (sec.  273) 
says:  **In  prosecutions  for  rape,  where  the  injured  party  is  a 
witness,  it  is  material  to  show  that  she  made  complaint  of  the 
injury  while  it  was  yet  secret.  Proof  of  such  complaint, 
therefore,  is  original  evidence;  but  whether  the  statement 
made  by  the  prosecutrix  of  details  and  circumstances  is  ad- 
missible has  been  doubted,''  and  at  section  264,  he  says:  **The 
rule  before  us,  however,  does  not  permit  the  introduction, 
under  the  guise  of  res  gestae,  of  a  narrative  of  past  events, 
made  after  the  events  are  closed,  by  either  the  party  injured 
or  by  bystanders,"  citing  a  long  list  of  American  and  English 
authorities.  In  his  work  on  Criminal  Law,  (sec.  566)  he  says: 
*'  ...  the  particulars  of  her  complaint  have  been  held  not 
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to  be  evidence,  except  to  corroborate  her  testimony  when  at- 
tacked/'  and  then  he  says  further,  **And  in  any  view,  such 
statements  cannot  be  received  as  independent  evidence  to 
show  who  committed  the  offense,"  citing  numerous  authorities. 

The  evidence  of  prosecutrix  had  not  been  attacked — ^no 
witness  for  the  defense  had  been  sworn  at  the  time  Mrs.  Wil- 
son was  permitted  to  narrate  the  statements — it  was  not  in 
rebuttal,  but  was  permitted  to  go  to  the  jury  as  a  part  of  the 
case  in  chief  for  the  prosecution. 

In  the  case  of  People  v.  Ah  Lee,  60  Cal.  85,  the  supreme 
court  reversed  the  judgment  of  conviction  because  the  district 
attorney  was  permitted  to  ask  the  question  of  a  witness, 
*'Have  you  told  all  that  you  heard  either  of  the  parties  (de- 
ceased or  defendants)  say  at  the  time  of  the  stabbing  or  im- 
mediately after?" 

See,  also.  People  v.  Swenson,  49  Cal.  388 ;  People  v.  Ehring, 
65  Cal.  135,  3  Pac.  606;  People  v.  Wasson,  65  CaL  538,  4  Pac. 
555. 

In  the  case  of  People  v.  Mayes,  66  Cal.  597,  56  Am.  Rep. 
126,  6  Pac.  691,  the  defendant  was  convicted  of  rape,  and  the 
court,  in  reviewing  all  the  authorities  on  the  subject,  quotes 
as,  follows  from  Russell  on  Crimes:  **.  .  .  it  has  been  the 
invariable  practice  not  to  permit  either  the  prosecutrix  or 
the  person  so  called  to  state  the  particulars  of  the  complaint 
in  chief."  Following  that  case  the  same  court,  in  1885,  in 
the  case  of  People  v.  Tierney,  67  Cal.  55,  7  Pac.  37,  says,  in 
affirming  this  doctrine:  '*0n  the  trial  of  the  defendant,  who 
was  charged  with  the  crime  of  rape,  the  prosecutrix  was  per- 
mitted, against  the  objection  and  exception  of  defendant,  to 
give  in  evidence  the  particulars  of  the  complaint  which  she 
testified  she  made  to  Mrs.  Kiely  shortly  after  the  occurrence. 
This  was  held  erroneous  by  this  court  in  the  recent  case  of 
People  V.  Mayes,  66  Cal.  597,  56  Am.  Rep.  126,  6  Pac.  691. 
On  the  authority  of  that  case  the  judgment  and  order  are  re- 
versed and  the  cause  remanded  for  a  new  trial." 

See  People  v.  Davis,  56  N.  Y.  101 ;  Oreenfield  v.  People,  85 
N.  Y.  88,  39  Am.  Rep.  636;  Waldele  v.  New  York  etc.  R.  B, 
Co.,  95  N.  Y.  274,  47  Am.  Rep.  41;  People  v.  Simonds,  19  Cal. 
275. 

In  Insurance  Co.  v.  Mosely,  8  Wall.  397,  the  narrative  was 
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received,  but  it  did  not  tend  to  criminate  a  third  person,  and 
the  court  there  went  to  the  extreme  in  permitting  its  admis- 
sion.   People  V.  Davis,  56  N.  Y.  102. 

And  the  great  preponderance  of  American  authorities  is, 
that  they  are  inadmissible  where  they  tend  to  criminate  a 
third  person  in  his  absence.  Cases  supra,  and  1  Oreenleaf 
on  Evidence,  sec.  119. 

And  the  confession  of  a  party  that  he  is  a  bigamist  is  not 
admissible  in  suit  between  third  parties.  Oai'nes  v.  Relf,  12 
How.  472;  Campbell  v.  Shivers,  1  Ariz.  161,  25  Pac.  540; 
7  Am.  &  Eng.  Ency.  of  Law,  p.  52,  and  note,  and  cases  cited. 
Also  showing  that  the  particulars  of  the  complaint  are  in- 
admissible. 

Clark  Churchill,  Attorney-General,  W.  H.  Stilwell,  District 
Attorney,  and  Abram  Humphries,  for  Respondent. 

Exception  is  taken  to  the  testimony  of  Mrs.  Wilson  as  to 
**  statements  made  by  the  prosecutrix  to  her,  shortly  after 
the  alleged  assault."  There  are  many  authorities  which  hold 
that  such  evidence  is  inadmissible,  and  there  are  many  which 
hold  that  it  is  admissible.  The  leading  case  against  the  ad- 
mission of  such  evidence  is  that  of  Rex  v.  Bedingfield,,!^ 
Cox  Crim.  Cases,  341.  The  value  of  that  case  as  an  authority 
has  been  impaired  by  impeaching  criticism,  coming  from  the 
secular  press,  as  well  as  the  profession.  And  so  violent  were 
the  assaults  made  upon  it  that  the  Lord  Chief  Justice  of  Eng- 
land, who  wrote  the  opinion,  deemed  it  necessary  to  defend 
his  position  in  a  pamphlet  of  twenty-four  pages.  Mr.  J.  Pitt 
Taylor  (author  of  the  Law  of  Evidence)  replied  to  his  Lord- 
ship's monogram  in  a  three-column  article  in  the  London 
Times.  Mr.  Taylor  says:  *'The  cases  of  Rex  v.  Foster,  and 
Thompson  v.  Trevanion  are  cited  as  unshaken  decisions  by 
Starkie,  Phillips,  Roscoe,  Archibald,  Goodsoe,  Norton,  and 
last,  though  not  least,  by  Mr.  Justice  J.  Fitzjames  Stephen  in 
his  able  Digest  of  the  Law  of  Evidence.*'  And  these  cases 
favor  the  admissibility  of  such  evidence.  Mr.  Taylor  cites 
no  other  cases.  **I  might,"  he  says,  **here  add  a  cloud  of  other 
authorities,  but  I  refrain,  for  if  your  lordship  is  not  con- 
vinced by  the  authorities  I  have  cited,  neither  would  you  be 
persuaded  though  I  brought  to  your  notice  a  dozen  more." 
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Bedingfield's  case  is  also  criticised  in  an  elaborate  article 
in  volumes  14  and  15  of  the  American  Law  Review,  the 
article  being  written  by  Professor  James  W.  Thayer,  of  the 
Harvard  Law  School. 

In  this  country  in  the  great  majority  of  cases,  the  supreme 
courts  have  declined  to  pass  upon  the  admissibility  of  such 
evidence,  leaving  it  entirely  to  the  discretion  of  the  nisi  prius 
court.  And  Greenleaf  says  that  is  the  proper  practice.  1 
Greenleaf  on  Evidence,  sec.  108. 

There  are  a  number  of  eminently  respectable  authorities 
which  hold,  without  equivocation,  that  evidence,  such  as  was 
heard  by  the  court  below  in  this  case,  is  entirely  competent. 
The  leading  case  is  Burt  v.  State,  23  Ohio  St.  204;  followed 
by  Brawn  v.  People,  36  Mich.  204;  McDowell  v.  Goldsmith, 
6  Md.  319,  61  Am.  Dec.  310;  Augusta  Factory  v.  Barnes,  72 
Ga.  217,  53  Am.  Rep.  839;  Galveston  v.  Barbour,  62  Tex. 
172,  50  Am.  Rep.  519. 

SLOAN,  J. — The  appellant  was  convicted  at  the  special 
September  term,  A.  D.  1890,  of  the  district  court  of  Cochise 
County,  of  the  crime  of  assault  with  intent  to  commit  rape. 
The  principal  assignment  of  error,  and  the  one  upon  which 
appellant  chiefly  relies,  relates  to  the  admission  in  evidence 
of  certain  statements  made  by  the  prosecutrix  as  to  the  alleged 
assault  made  upon  her  by  appellant,  and  the  particulars 
thereof,  soon  after  the  offense,  to  one  Mrs.  Wilson.  The 
record  discloses  that  Mrs.  Wilson  was  permitted,  over  objec- 
tion, to  testify  somewhat  in  detail  as  to  the  statements  made 
to  her  by  the  prosecutrix  soon  after  the  alleged  assault  as  to 
what  occurrred  between  her  and  the  appellant.  Although 
there  is  some  conflict  of  authority  as  to  the  admissibility  of 
such  evidence  in  cases  of  rape  or  assault  to  commit  rape,  the 
great  weight  of  authority,  both  in  this  country  and  in  Eng- 
land, is  against  the  admission  of  anything  more  than  the  fact 
that  complaint  was  made  of  the  injury  by  the  prosecuting 
witness.  The  evidence  of  the  complaint  is  not  admitted  as 
a  part  of  the  res  gestce,  nor  bb  evidence  of  the  guilt  of  the  de- 
fendant, but  merely  in  corroboration  of  the  prosecuting  wit- 
ness in  the  sense  that  it  removes  from  her  testimony  a  sus- 
picion that  might  otherwise  rest  upon  it,  unless  it  were  shown 
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that  she  did  what  would  naturally  have  been  done  by  a  chaste 
woman  under  like  circumstances, — viz.,  made  known  the  fact 
of  the  injury  done  her.  Greenleaf,  in  his  work  on  Evidence 
(vol.  3,  sec.  2131),  says:  **Though  the  prosecutrix  may  be 
asked  whether  she  made  complaint  of  the  injury,  and  when 
and  to  whom,  and  the  person  to  whom  she  complained  is  usu- 
ally called  to  prove  that  fact,  yet  the  particular  facts  which 
she  stated  are  not  admissible  in  evidence,  except  when  elicited 
in  cross-examination,  or  by  way  of  confirming  her  testimony 
after  it  has  been  impeached."  To  the  same  effect,  see  Roscoe 
on  Criminal  Evidence,  sec.  23;  2  Bishop  on  Criminal  Pro- 
cedure, 963;  1  Phillips  on  Evidence,  184,  and  cases  therein 
cited.  In  Ohio,  followed  by  Michigan  and  a  few  other  states, 
the  rule  is  that  it  is  in  the  sound  discretion  of  the  trial  court, 
in  allowing  testimony  as  to  the  fact  of  complaint  made  by  the 
prosecutrix,  to  permit  particulars  as  to  her  statement ;  but,  as 
we  have  before  stated,  the  great  weight  of  authority  is  in 
favor  of  the  rule  restricting  such  testimony  upon  the  direct 
examination  of  the  witness  to  the  simple  fact  that  she  made 
complaint.  We  think  the  testimony  of  Mrs.  Wilson  as  to 
details  of  the  statement  made  to  her  by  the  prosecutrix  rela- 
tive to  the  alleged  assault  should  have  been  excluded,  and 
that  its  admission  was  prejudicial  to  the  defendant.  The  ap- 
pellant raises  in  this  court  for  the  first  time  the  objection 
that  the  indictment  was  found  by  a  grand  jury  composed  of 
fifteen  grand  jurors,  and  not  of  the  statutory  number  of  not 
less  than  seventeen  nor  more  than  twenty-three.  Our  statute 
does  not  make  the  organization  of  the  grand  jury  a  part  of 
the  record,  but,  on  the  contrary,  limits  the  record,  so  far  as 
the  grand  jury  is  concerned,  to  challenges  to  the  panel  or  to 
individual  grand  jurors.  The  question  raised  is  not,  there- 
fore, before  us  upon  this  appeal. 

For  the  error  in  the  admission  of  evidence  before  men- 
tioned judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 
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[Civil  No.  284.    Filed  February  9,  1891.] 
[30  Pac.  303,  sub  nom,  Stewart  v,  Albuquerque  National  Bank.] 

THE  ALBUQUERQUE  NATIONAL  BANK,  a  Corporation, 
Plaintiflf  and  Appellee,  v.  W.  G.  STEWAET  et  al.,  De- 
fendants and  Appellants. 

1.  Pleading — ^Answers — ^Defenses — Election. — ^A  plea  cannot  rest  in 

fraud  and  contract  at  one  and  the  same  time,  and  both  or  either 
relied  upon  at  the  option  of  the  pleader. 

2.  Same — Same — Same — ^Fratjd — ^Necbssaky   Averments. — ^An    answer 

setting  up  that  the  cashier  of  a  bank  represented  to  defendants, 
sureties  upon  a  note,  that  the  bank  held  certain  collateral  of  the 
principals  which  it  would  apply  to  its  payment  and  save  them 
harmless,  and  that  upon  such  agreement  they  were  induced  to  and 
became  sureties,  does  not  raise  the  defense  of  fraud  or  fraudulent 
representations,  because  there  is  no  allegation  that  the  representa- 
tions were  untrue,  nor  that,  relying  upon  such  representations,  they 
were  thereby  induced  to  become  sureties,  and  would  not  otherwise 
have  so  become. 

8.  Same — Same — Construction. — ^An  answer  containing  elements  of 
contract  and  fraud  which  fails  to  contain  averments  essential  to  the 
plea  of  fraud  will  be  construed. upon  the  theory  of  contract. 

4.  Same — Same — ^Defenses — ^Negotiable  Instruments — Contempora- 
neous Parol  Agreement  Varying. — ^An  answer  to  a  suit  upon  a 
note,  setting  up  a  contemporaneous  parol  agreement  between  the 
cashier  of  a  bank  and  sureties  upon  the  note  to  make  the  note  out 
of  collateral  held  by  the  bank  and  to  save  them  harmless,  is  bad 
as  varying  the  terms  of  a  written  undertaking. 

6.  Banks  and  Banking  —  Cashiers  —  Bepresentations  by  —  When 
Binding  upon  Bank — ^Defense. — ^In  the  absence  of  affirmation  of 
existing  facts  a  promise  made  by  the  cashier  of  a  bank  to  parties 
about  to  become  sureties,  that  their  contract  of  suretyship  would 
not  be  enforced  against  them,  is  a  mere  matter  of  form,  and  will 
not  bind  the  bank.  If  the  affirmations  were  relied  upon  the  plea 
should  be  in  fraud. 

6.  Appeal  and  Error — ^Assignment  of  Errors — Exclusion  of  Evi- 

DFiNCB — ^Must  be  Saved  BY  MOTION  FOR  New  Trial. — ^An  assignment 
of  error  based  upon  the  exclusion  of  evidence  is  not  well  taken 
whero  exclusion  of  evidence  is  not  set  out  in  the  motion  for  new 
trial  as  a  ground  therefor. 

7.  Same — ^Record — ^Waiver    of    Errors — ^Instructions — Must    be    in 

Becord — Failure  to  Note  in  Brief. — Where  error  is  assigned  in 
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the  overruling  of  appellants'  motion  for  new  trial  for  reasons 
therein  stated,  and  it  appears  that  one  of  the  grounds  is  the  refusal 
to  give  an  instruction^  such  error  is  waived  by  failure  to  include  it 
in  the  record.  Even  if  in  the  record,  it  would  be  considered  as 
waived  as  counsel  do  not  complain  thereof  in  their  brief. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yavapai. 
James  H.  Wright,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

Stewart  &  Doe,  and  Baldwin  &  Johnston,  for  Appellants. 

The  cashier  was  acting  within  the  scope  of  his  authority 
when  he  stated  that  the  bank  held  collaterals  of  the  princi- 
pal, and  his  promise  to  hold  them  to  meet  the  note  was  bind- 
ing upon  the  bank.  Packard  v.  Herrington,  41  Kan.  469, 
21  Pac.  621;  Merchants'  Bank  v.  State  Bank,  10  Wall.  646- 
650;  Cocke  v.  State  Nat.  Bank,  52  N.  Y.  97,  11  Am.  Rep. 
667 ;  Story  on  Agency,  sec.  114 ;  Angell  and  Ames  on  Corpora- 
tions, sec.  297.    . 

**  Parol  evidence  is  admissible  on  part  of  surety  on  note, 
to  show  that  the  payee  to  induce  him  to  become  such  surety, 
represented  that  he  had  in  his  hands  funds  belonging  to  the 
principal  in  the  note,  which  should  be  applied  as  a  credit 
thereon;  and  if  the  proofs  establish  such  facts,  the  surety  is 
entitled  to  the  benefit  of  such  assurance.'*  Matthewson  v. 
Jones,  30  Ga.  606 ;  Taylor  v.  Scott,  62  Ga.  42. 

**The  general  doctrine  is  well  settled  in  Pickard  v.  Sears, 
6  Ad.  &  E.  469,  by  Lord  Denman,  in  these  words:  *When 
one  by  his  acts  or  conduct  willfully  causes  another  to  believe 
in  the  existence  of  a  certain  state  of  things  and  induces  him 
to  act  on  that  belief,  or  to  alter  his  own  previous  position, 
the  former  is  precluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time.'  Odlin 
v.  Oore,  41  N.  H.  465,  77  Am.  Dec.  775.  See,  also,  5  Wait's 
Actions  and  Defenses,  p.  202,  sec.  7;  Evans  v.  Kneeland,  9 
Ala.  42;  Drew  v.  Kimbail,  43  N.  H.  282,  80  Am.  Dec.  163; 
F.  cfe  M.  Bank  v.  B.  d'  D.  Bank,  14  N.  Y.  623,  16  N.  Y.  125, 
69  Am.  Dec.  678,  and  note;  Mead  v.  Merchants'  Bank,  25 
N.  Y.  148.  82  Am.  Dec.  331;  Barnes  v.  American  Bank.  19 
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>r.  Y.  159-162;  Carpenter  v.  King,  50  Mass.  511,  43  Am.  Dec. 
405;  Bal.  8ta.  Bank  v.  Marine  Bank,  16  Wis.  139;  Chambers 
V.  Cochrane,  18  Iowa,  166;  Port  v.  Bobbins,  35  Iowa,  212; 
1  Greenleaf  on  Evidence,  sec.  284;  N.  Y.  and  N.  H.  B.  B.  Co. 
V.  Schuyler,  34  N.  Y.  30;  Potter  v.  Merchants'  Ba/nk,  28 
N.  Y.  649,  86  Am.  Dec.  273,  and  note;  Bank  of  New  York 
V.  State  Bank,  29  N.  Y.  619,  633;  FishkUl  San).  Inst.  v.  Non 
tional  Bank,  80  N.  Y.  165,  36  Am.  Rep.  593." 

Hemdon  &  Hawkins,  and  E.  M.  Sanford,  for  Appellee. 

Appellants  have  failed  to  file  with  the  clerk  of  the  court 
below  an  assignment  of  errors,  and  failing  to  file  such  assign- 
ment, distinctly  specifying  the  errors  relied  upon,  as  re- 
quired by  paragraph  940,  page  196  of  the  Revised  Statutes 
of  Arizona,  they  thereby  waive  the  right  to  present  any  errors 
upon  the  trial  of  this  caiise  to  this  court. 

The  above  section  was  taken  from  the  Texas  code  and  by 
the  highest  court  of  that  state  it  has  been  held  that  the  assign- 
ment of  errors  must  be  filed  in  the  court  below,  and  errors 
not  contained  in  such  assignment  will  be  considered  by  the 
supreme  court  as  waived;  and,  further,  that  upon  failure  to 
file  such  assignment  of  errors,  the  supreme  court,  on  motion, 
will  aflSrm  the  judgment  or  dismiss  the  appeal,  unless  the 
record  discloses  error  so  fundamental  that  the  court  would 
act  upon  it  without  an  assignment  of  errors. 

In  Murchison  v.  Holly,  40  Tex.  439,  the  court  says:  ** There 
being  no  errors  assigned,  and  it  appearing  from  the  record 
that  the  court  had  jurisdiction  of  the  subject-matter,  and 
the  parties,  .  .  .  the  appeal  will  be  dismissed."  To  the  same 
effect,  see  Chevallier  v.  Whittaker,  8  Tex.  204;  Boy  v.  Bre- 
mond,  22  Tex.  462 ;  Oeiselman  v.  Brown,  30  Tex.  761 ;  Hamlm 
v.  Taft,  32  Tex.  491;  Burnes  v.  WUey,  35  Tex.  20;  Badlroad 
Co.  V.  Scanlan,  44  Tex.  649. 

Appellants  allege  as  their  second  ground  of  defense,  in 
their  separate  answer,  that  they  were  promised  indemnity 
on  account  of  collaterals,  and  that  they  would  not  be  called 
on  to  pay,  and  that  this  promise  was  made  to  them  by  the 
cashier  and  agent  of  the  plaintiff.  This  being  a  prior  or  con- 
temporaneous agreement  or  promise,  and  not  in  writing,  could 
not  avail  the  appellants.    The  cashier  of  plaintiff,  even  if  he 
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made  any  such  promise  or  agreement,  could  not  bind  the 
plaintiff;  such  act  would  be  beyond  the  scope  of  his  powers 
and  authority  as  cashier.  In  other  words,  that  he  had  no 
power  or  authority  to  agree  with  the  appellants  that  if  they 
signed  the  note  they  would  not  be  held  liable  thereon.  Bank 
of  United  States  v.  Dunn,  6  Pet.  51. 

In  this  case  the  cashier  and  the  president  of  the  bank  rep- 
resented to  the  indorser  that  the  note  was  secured  by  a  pledge 
of  stock;  that  if  he  would  indorse  it  he  would  not  be  held 
liable;  that  the  indorsement  was  a  mere  matter  of  form. 
The  court  says  that  the  object  of  such  testimony  waa  to  vary 
the  contract  entered  into,  and  to  show  another  contract  of  an 
entirely  different  character,  and  that  such  an  agreement 
does  not  bind  the  bank,  and  cannot  be  proved  by  parol. 
Bank  of  Metropolis  v.  Jones,  8  Pet.  12;  Henderson  v.  An- 
derson, 3  How,  73;  Brown  v.  Willey,  20  How.  442;  Speckt 
V.  Howard,  16  Wall.  564;  Forsythe  v.  Kimball,  91  U.  S. 
291 ;  Brown  v.  Spofford,  95  U.  S.  474 ;  Cox  v.  Bank,  100 
U.  S.  713. 

And  as  late  as  1881  the  court  in  the  case  of  Martin  v.  Cole, 
104  U.  S.  41,  after  reviewing  and  approving  the  foregoing 
line  of  authorities,  says:  **This  question  cannot  now  be  con- 
sidered an  open  one  in  this  court,  and  coincides  with  the  rule 
adopted  and  applied  in  most  of  the  states." 

**  Parol  evidence  of  an  oral  agreement  alleged  to  have  been 
made  at  the  time  of  drawing,  making,  or  indorsing  of  a  bill 
or  note  cannot  be  permitted  to  vary,  qualify,  or  contradict, 
to  add  to  or  subtract  from,  the  absolute  terms  of  the  written 
agreement.  The  exceptions  to  this  rule  are  cases  of  fraud, 
illegality,  or  want  of  consideration.**  Dickson  v.  Harris,  60 
Iowa,  737,  13  N.  W.  336.  See,  also,  Bamett  v.  Bamett,  83 
Va.  504,  2  S.  E.  733,  and  cases  cited. 

The  evidence  of  a  parol  agreement  contemporaneous  with  a 
written  acceptance  is  properly  excluded.  Aultman  v.  Brown, 
39  Minn.  323,  40  N.  W.  159;  Casteel  v.  Walker,  40  Ark.  117, 
48  Am.  Rep.  5. 

In  an  action  on  a  promissory  note,  a  charge  asking  a  find- 
ing for  defendant,  if  the  note  was  executed  with  the  under- 
standing that  it  was  not  to  be  paid,  is  properly  refused,  al- 
though evidence  has  been  improperly  admitted  without  ob- 
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jection  to  show  such  parol  contemporaneous  agreement.'* 
Dolsen  v.  De  Oanahl,  70  Tex.  620,  8  S.  W.  321. 

In  the  case  at  bar  there  is  no  allegation  or  pretense  of 
fraud,  illegality,  or  want  of  consideration. 

It  is  well  settled  that  the  entire  charge  must  be  taken  and 
construed  together.  State  v.  Matthews,  98  Mo.  125,  10  S.  W. 
144;  Cousins  v.  Partridge,  79  Cal.  224,  2i  Pac.  745;  Central 
B.  R.  Co.  V.  Andrews,  41  Kan.  370,  21  Pac.  276;  Simonton 
V.  Rohm,  14  Colo.  51,  23  Pac.  86. 

WELLS,  J. — This  was  an  action  in  the  court  below  by  the 
appellee  against  the  appellants  on  a  promissory  note,  which 
reads  as  follows:  '* $2,500.00.  Albuquerque,  New  Mexico, 
Aug.  29,  1887.  Sixty  days  after  date  we  jointly  and  sever- 
ally promise  to  pay,  to  the  order  of  the  Albuquerque  National 
Bank,  twenty-five  hundred  dollars  at  the  Albuquerque  Nation- 
al Bank,  Albuquerque,  N.  M.,  with  interest  at  the  rate  of 
one  per  cent  per  month  from  date  until  paid,  value  received. 
[Signed]  W.  G.  Stewart.  E.  S.  Clark.  W.  M.  Fain.  Thomas 
F.  McMillon.  A.  Doyle."  Judgment  on  the  note  for  appel- 
lee for  $3,037.50.  The  errors  assigned'  are:  1.  The  court 
erred  in  giving  plaintiff  instruction  No.  1;  2.  In  excluding 
from  the  jury  the  testimony  of  the  witnesses  McMillon  and 
Doyle,  which  tended  to  show  that  Strickler,  plaintiff's  cashier, 
stated  to  the  parties  upon  the  note  sued  on,  before  and  at  the 
time  that  said  sureties  signed  the  same,  that  plaintiff  held 
sufScient  collateral  to  protect  said  sureties;  and  3.  In  refus- 
ing to  grant  defendants  a  new  trial  for  the  reasons  stated  in 
the  motion  therefor.  Appellants  set  out  in  their  brief  so 
much  of  their  answer  as  they  deemed  necessary  to  present  the 
issues  and  show  the  errors  complained  of,  as  follows:  **For 
the  second  defense  to  plaintiff's  complaint  and  cause  of  action 
therein  set  up  defendants  say  that,  before  the  signing  of  the 
.said  note  by  them,  or  either  of  them,  and  up  to  the  signing  of 
the  same  by  each  and  every  one  of  them,  the  said  plaintiff 
therein,  by  its  regular  agent  and  cashier,  represented  and 
stated  to  these  defendants,  and  to  each  of  them,  that  he  had 
for  plaintiff,  and  that  said  plaintiff  had  then  and  there,  ample 
security  in  the  shape  of  collaterals  belonging  to  said  defend 
ants,   (Stewart  and  Clark,  who  were  the  principals  in  said 
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note,)  to  secure  the  payment  of  said  note  when  due,  and  to 
save  these  defendants,  and  each  of  them,  from  the  payment  of 
said  note,  or  any  portion  thereof;  and  that  said  plaintiflE  did 
then  and  there  so  state  to  the  defendants,  and  each  of  them, 
and  promise  to  them,  and  each  of  them,  that  if  they,  and 
each  of  them,  would  so  sign  said  notes,  as  sureties,  as  afore- 
said, that  plaintiff  would  hold  said  collaterals  for  the  pay- 
ment of  said  note,  and  would  apply  the  proceeds,  or  such 
portion  thereof  as  might  be  required,  to  the  satisfaction 
thereof ;  and  that  the  same  would  not,  and  never  should,  be- 
come a  charge  against  these  defendants,  or  either  of  them, 
nor  should  they,  or  either  of  them,  ever  be  required  to  pay 
the  same,  or  any  portion  thereof;  and  therefore  defendants 
aver  that,  upon  these  terms  and  conditions,  they  were  induced 
to  sign,  and  upon  these  promises,  so  made  by  plaintiff,  they 
did  sign  said  note,  and  upon  none  others.*' 

This  answer  contains  elements  of  contract  and  fraud. 
Upon  which  theory  was  the  court  to  consider  itt  Upon  which 
theory  did  the  appellants  intend  the  court  should  consider  it ! 
It  cannot  stand  upon  both  theories  at  the  same  time.  If  the 
bank  represented  as  a  fact,  to  induce  parties  to  become  sure- 
ties on  a  note,  that  it  held  collaterals  sufficient  to  pay  the  note, 
when  in  fact  it  had  no  such  collaterals,  and  by  such  mis- 
representations of  the  facts  parties  did  become  sureties  rely- 
ing on  such  representations,  and  being  ignorant  of  the  facts, 
then  an  issue  of  fraud  is  raised.  On  the  other  hand,  if  the 
bank  stated  that  it  held  collaterals  as  mere  inducement  to  the 
promise  or  agreement  to  hold  and  apply  the  collaterals  to 
the  payment  of  the  note  and  the  promise  or  agreement  was  re- 
lied on,  another  and  very  different  issue  is  presented.  In 
other  words,  the  plea  cannot  rest  in  fraud  and  contract  at 
one  and  the  same  time,  and  both  or  either  be  relied  upon  at 
the  option  of  the  pleader.  That  appellants  did  not  rest  their 
defense  in  their  answer  on  the  ground  of  fraud,  or  fraudu- 
lent representations,  we  think  is  quite  plain,  because  there  is 
no  allegation  that  the  representation  of  the  bank  that  it  held 
collaterals  was  untrue;  nor  is  there  allegation  that,  relying 
on  such  representation,  they  were  thereby  induced  to  become 
sureties  on  said  note,  and  would  not  have  become  sureties 
but  for  such  representations.     The  conclusion  of  the  answer 
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discloses,  as  we  think,  that  the  contract  or  promise  element 
of  the  answer  is  the  one  relied  upon.  These  are  the  conclud- 
ing words:  **And  therefore  defendants  aver  that,  upon  these 
terms  and  conditions,  they  were  induced  to  sign,  and  upon 
these  promises  so  made  by  plaintiff  they  did  sign,  said  note, 
and  upon  none  others."  The  words  ** terms'*  and  *' condi- 
tions'* and  ** promises"  all  relate  to  contract.  We  will  there- 
fore consider  the  answer  in  that  light.  As  above  indicated, 
the  answer  would  not  be  good  as  a  plea  of  fraud,  for  the  lack 
of  the  averment  that  the  statement  and  representations  were 
relied  upon  as  true,  when  in  fact  they  were  untrue,  and  de- 
fendants were  injured  thereby.  Is  it  good  and  sufficient  in 
law  on  the  theory  of  contract  or  promise  t  The  written  con- 
tract (the  note)  was  that  the  makers  would  pay  the  note  at 
the  time  expressed  therein,  without  qualification  or  condition. 
When  suit  is  brought,  answer  is  filed,  in  substance,  that  the 
payee  has  no  right  to  take  judgment  against  the  sureties 
at  least,  if  we  concede  they  were  sureties,  because  plaintiff 
below  agreed  by  parol,  at  the  time  these  defendants  signed 
the  note,  to  use  collateral  security,  which  it  held,  or  claimed 
to  have,  at  the  time  defendants  signed  the  note  as  sureties. 
In  other  words,  part  of  the  contract  was  in  writing,  and  part 
was  by  parol,  or  there  was  a  contemporaneous  collateral  parol 
agreement.  The  parol  agreement  varies,  if  it  does  not  con- 
tradict, the  written  undertaking.  On  the  face  of  the  written 
undertaking  (the  note,)  there  must  be  payment  or  judgment. 
**It  is  a  firmly  settled  principle  that  parol  evidence  of  an  oral 
agreement  alleged  to  have  been  made  at  the  time  of  the 
drawing,  making,  or  indorsing  of  a  bill  or  note  cannot  be  per- 
mitted to  vary,  qualify,  or  contradict,  or  add  to  or  subtract 
from  the  absolute  terms  of  the  written  contract."  2  Parsons 
on  Bills  and  Notes,  501;  Specht  v.  Howard,  16  Wall.  564; 
Forsytke  v.  Kimball,  91  U.  S.  294.  The  rule,  in  the  language 
of  Greenleaf,  is:  **The  rule,  briefly  expressed,  is,  parol  con- 
temporaneous evidence  is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument."  1  Greenleaf  on 
Evidence,  351.  The  rule  is  elementary,  and  we  think  it  ap- 
plies in  this  case,  at  least,  to  the  promise  or  contract  element 
of  the  answer;  indeed,  the  answer  goes  on  the  theory  of  the 
agreement  to  apply  the  collateral,  and  not  to  enforce  the 
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note  against  the  sureties.  The  agreement  and  anthorities 
contained  in  appellants*  brief  are  to  the  effect  that  the  sure- 
ties may  be  relieved  from  liability  by  fraudulent  represen- 
tation of  existing  facts  made  to  induce  the  contract  of  surety- 
ship. Appellants,  on  page  18  of  their  brief,  say:  "A  contract 
of  immunity  from  debt  is  a  very  different  thing  from  a  mis- 
representation of  facts  which  induce  the  assumption  of  a 
debt."  **The  one  is  simply  a  void  contract;  the  other, 
fraudulent  misinformation."  "This  is  why  the  supreme 
court  of  the  United  States,  in  Bank  v.  Dunn,  6  Pet.  51,  and 
Bank  v.  Jones,  8  Pet.  12,  calls  the  transaction  therein  referred 
to  *  agreements'  and  *  contracts';  but  would  that  court  call 
Stickler's  information  to  these  sureties,  'There  are  collaterals 
in  the  possession  of  my  bank,'  an  agreement  or  contract! 
In  whose  language  is  such  information  called  an  agreement! 
In  whose  mind  is  such  an  attitude  of  affairs  regarded  a 
contract!"  These  extracts  from  the  brief  of  appellants  are 
quoted  because  they  distinctly  draw  the  line  between  the 
representations  of  existing  facts  by  the  bank  on  the  one 
hand,  and  the  promises  of  the  bank  on  the  other. 

The  language  and  the  argument  of  the  brief  of  appellants, 
and  the  authorities  therein  cited,  and  the  second  assignment 
of  error,  press  the  defense  on  the  ground  of  misrepresenta- 
tions of  existing  facts;  in  other  words,  fraud.  But,  as  we 
have  before  shown,  the  answer  itself  goes  on  the  theory  of 
contract ;  the  brief  and  assignment  of  errors,  on  the  theory  of 
fraud.  We  have  considered  both  phases  of  the  answer,  that 
appellants  might  have  the  benefit  of  either.  If  accepted  as 
a  plea  of  fraud,  though  we  are  quite  clear  that  it  could  not, 
as  a  whole,  be  so  considered,  the  answer  is  wanting  in  certain 
averments,  not  necessary  here  to  repeat,  to  make  it  a  good 
plea  of  fraud.  If  accepted  as  averment  of  agreement  or 
promise,  it  would  operate  to  vary  or  contradict  the  written 
undertaking,  and  could  not  be  proven  by  parol.  We  have 
not  so  far  considered  the  question  of  the  authority  of  the 
cashier  to  bind  the  bank  by  his  representations  or  promises, 
but,  for  the  purpose  of  the  argument,  have  treated  them  as 
made  by  the  bank.  We  think  it  quite  clear  that  any  assur- 
ance given  or  promise  made  by  a  cashier  to  parties  about  to 
become  sureties,  that  their  contract  of  suretyship  would  not 
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be  enforced  against  them,  was  a  mere  matter  of  form,  etc., 
would  not  bind  the  bank  in  the  absence  of  the  aflSrmation  of 
existing  facts;  and  if  such  aflQu:mations  or  representations 
were  relied  upon,  the  plea  should  have  been  in  fraud.  We 
have  considered  the  first  assignment  of  error,  namely,  the 
giving  of  the  first  instructions,  and  have  reached  the  con- 
clusion that  it — the  instruction — expressed  the  law  of  the 
case.  We  have  also  considered  the  second  error  assigned,  by 
the  exclusion  of  the  evidence  of  McMillon  and  Doyle,  and 
find  no  error  in  the  exclusion  upon  the  issues  made  by  the 
pleadings.  We  note,  in  passing,  that  this  second  assignment 
of  error  is  not  well  taken,  for  the  further  reason  that  the  ex- 
clusion of  evidence  is  not  set  out  in  the  motion  for  a  new  trial 
as  a  ground  therefor. 

The  third  assignment  of  error  is  that  the  court  erred  in 
refusing  to  grant  defendants  a  new  trial  for  the  reasons  stated 
in  the  motion  therefor.  But  these  reasons  were  set  out  in  the 
motion:  1.  The  court  erred  in  giving  in  behalf  of  plaintiff  [in- 
structions] from  1  to  13,  inclusive.  Error  was  assigned  as  to 
No.  1  alone,  and  this  we  have  considered.  2.  In  refusing  de- 
fendants' instruction  No.  4.  This  instruction  is  not  in  the 
record,  and  consequently  cannot  be  considered.  We  presume  it 
was  omitted  for  the  reason  that  the  ground  was  covered  by 
other  instructions.  Counsel  in  their  brief  do  not  complain  of 
the  refusal  to  give  this  instruction.  It  would  therefore  be  con- 
sidered waived  if  it  was  in  the  record.  The  third  ground  of 
motion  for  a  new  trial  is  the  modification  of  the  instruction  5 
by  the  court,  adding  the  words,  **  provided  you  find  he  acted 
in  the  scope  of  his  authority."  In  the  view  of  the  issues  made 
by  the  pleadings,  this  was  not  error,  even  if  it  otherwise 
would  have  been.  The  record  discloses  no  error,  nor  do  we 
think  the  defendants  have  any  reason  to  complain  of  the  ad- 
mission or  rejection  of  evidence,  nor  of  the  instructions  of  the 
court  taken  as  a  whole.  The  judgment  below  will  stand 
afSrmed. 

Gooding,  C.  J.,  Sloan,  J.,  and  Kibbey,  J.,  concur. 
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[Civil  No.  300.    Filed  February  9,  1891.1 
[26  Pac  810.] 

THE  TERRITORY  OP  ARIZONA,  Plaintiff  and  Ap- 
peUee,  v.  THE  DELINQUENT  TAX-LIST  OP  THE 
COUNTY  OP  MARICOPA  POR  THE  YEAR  1888. 
MARICOPA  AND  PHCENIX  RAILROAD  COM- 
PANY, Defendant  and  Appellant. 

1.  Taxation — Property  within  Ezclusivb  Jurisdiction  or  UNirn) 

States — Cannot  be  Taxed  bt  Tebritoriss. — ^Property  sitnate 
wholly  within  boundaries  exdusiyely  within  the  jurisdiction  of  the 
legislative  power  of  the  United  States  cannot  be  taxed  by  the  ter- 
ritory within  which  it  may  be  situate. 

2.  Indians — ^Reservations — Part   of   Territort— Subject  to   Leois- 

lative  and  Judkoal  Control— Bbv.  Stats.  U.  S.  (Organic  Act) 
1878,  Secs.  1839,  1840,  Cited  and  Construed. — ^In  absence  of 
treaty  or  other  express  exclusion  an  Indian  reservation  becomes  part 
of  the  territory  for  legislative  and  judicial  control,  subject,  how- 
ever, to  the  power  of  the  general  government  to  make  regulations 
respecting  the  Indians,  etc     Statutes,  supra,  cited  and  construed. 

3.  Taxation — Property  within  Indian  Reservation. — ^A  railroad-track 

and  the  right  of  way,  granted  by  the  government  with  the  consent 
of  the  Indians,  within  an  Indian  reservation,  not  expressly  excluded 
from  territorial  jurisdiction,  is  subject  to  taxation  by  the  territory. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
Joseph  H.  Kibbey,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

H.  N.  Alexander,  for  Appellant,  The  Maricopa  and  Phoe- 
nix Railroad  Company. 

The  Indian  reservations  are  by  law  excepted  from  the 
jurisdiction  of  aU  territories,  and  are  not  subject  to  their 
laws, — in  fact,  so  far  as  state  and  territorial  laws  are  con- 
cerned, stand  in  the  position  of  a  foreign  country,  and  are 
only  subject  to  the  control  of  the  United  States  government 
and  the  laws  of  Congress.  U.  S.  Rev.  Stats.,  title  23,  ch.  1, 
secs.  1839-1840. 
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The  Pima  and  Maricopa  Indians  have  never  signified  their 
assent  to  the  President  of  the  United  States  to  be  embraced 
within  territorial  jurisdiction  of  this  particular  territory,— 
i.  e.,  the  territory  of  Arizona.  Therefore  the  territory  has 
no  rights  or  jurisdiction  over  property  within  the  boundaries 
of  their  reservation. 

**So  long  as  the  tribal  organization  of  Indian  bands  con- 
tinue, and  the  United  States  recognizes  their  national  charac- 
ter, they  act  under  the  protection  of  the  treaties  and  laws  of 
Congress,  and  their  property  is  withdrawn  from  the  opera- 
tion of  state  laws.''  Meyer's  Fed.  Dec,  vol.  27,  p.  220; 
Harkness  v.  Hyde,  98  U.  S.  47. 

In  the  case  here  the  easement  is  granted  to  a  particular 
person — ^the  public  or  other  person  have  no  right  in  the  ease- 
ment. It  is  a  particular  easement  for  a  particular  purpose, 
ending  with  the  purpose,  or  when  Congress  sees  fit  to  repeal 
the  act.  It  then  reverts  back  to  the  grantors,  the  Indians  or 
the  United  States,  as  the  case  may  be.  No  tax-lien  can  exist 
in  such  case  for  the  reason  that  there  are  no  means  by  which 
the  lien  can  be  foreclosed  or  sold.  A  tax-lien  cannot  be  fixed 
on  the  lands  of  the  United  States  or  on  the  lands  of  the  In- 
dians so  long  as  they  belong  to  or  have  tribal  relations. 

This  court  has  no  jurisdiction  to  enforce  the  payment  of 
this  tax.  This  land  is  part  of  lands  over  which  the  United 
States  has  exclusive  jurisdiction,  the  same  as  dockyards,  ar- 
senals, forts,  etc.,  and  only  district  or  circuit  courts  of  the 
United  States  have  jurisdiction,  or  courts  of  a  territory  while 
sitting  with  the  jurisdiction  of  such  courts,  as  provided  by  sec- 
tion 1910  of  the  Revised  Statutes  of  the  United  States.  No 
law  can  reach  over  the  reservations  of  Indians,  except  a  law 
of  Congress,  and  in  all  cases  these  are  the  only  courts  that 
can  have  jurisdiction  to  try  cases  arising  under  the  laws  of 
the  United  States.  A  territorial  law  cannot  reach  into  or 
over  an  Indian  reservation ;  the  territories  are  prohibited  from 
exercising  any  jurisdiction  over  them;  they  are  as  if  they 
were  without  the  boundaries  of  the  territory.  **They  shall 
be  excepted  out  of  the  boundaries  and  constitute  no  part 
thereof."  2  Blackwell  on  Tax  Titles,  pp.  758-766;  Douglass 
County  Commissioners  v.  Union  Pacific  R,  R.  Co.,  5  Kan. 
615 ;  Moore  v.  County  Commissioners,  2  Wyo.  14'. 
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**As  long  as  the  United  States  recognizes  the  national  char- 
acter of  the  Indians,  they  are  under  the  protection  of  treaties 
and  the  laws  of  Congress,  and  their  property  is  withdrawn 
from  the  operation  of  state  laws."  Kansas  Indian  Cases, 
5  Wall.  755-756-757-760-761;  New  York  Indians,  5  Wall.  761; 
United  States  v.  Berry,  2  McCrary,  68-71,  4  Fed.  779 ;  Bur- 
gess V.  Territory,  8  Mont.  57,  19  Pac.  561,  562;  Scott  v. 
United  States,  1  Wyo.  40;  Brown  v.  Ilges,  1  Wyo.  202;  United 
States  V.  Stahl,  1  Woolw.  192,  1  Kan.  .606,  1  McCahon,  206, 
Fed.  Cas.  No.  16,373;  Swope  v.  Purdy,  1  Dill.  349,  Fed. 
Cas.  No.  13,704;  Ex  parte  Reynolds,  5  Dm.  394,  Fed.  Cas. 
No.  11,719;  United  States  v.  McBratney,  104  U.  S.  622,  623, 
624;  Fort  Leavenworth  B.  R.  Co.  v.  Lowe,  114  U.  S.  525,  5 
Sup.  Ct.  Rep.  995. 

Clark  Churchill,  Attorney-General,  and  Frank  Cox,  Dis- 
trict Attorney,  for  Appellee. 

GOODING,  C.  J.— The  territory  of  Arizona,  appellee,  re- 
covered judgment  against  the  Phoenix  and  Maricopa  Rail- 
road Company,  appellant,  in  the  court  below  for  taxes  on  that 
part  of  the  Phoenix  and  Maricopa  Railroad  lying  within  the 
boundaries  of  the  Gila  River  Indian  Reservation,  in  this  ter- 
ritory. It  is  claimed  by  appellant  that  the  territory  has  no 
jurisdiction  within  the  said  reservation,  or  legislative  control 
over,  and  consequently  no  power  to  tax,  property  situate 
therein.  If  the  reservation  is  to  be  considered  as  exclusively 
under  the  jurisdiction  of  the  United  States,  the  same  as  places 
purchased  by  the  United  States  within  the  boundaries  of 
states,  and  with  the  consent  of  said  states,  and  for  tbe  pur- 
pose of  forts,  arsenals,  magazines,  dock-yards,  etc.,  as  seems 
to  be  assumed  by  appellant,  then  the  contention  of  appellant 
would  be  supported  by  a  great  weight  of  authority,  and  would 
prevail  in  this  case,  provided  the  proposition  applied  to  a 
railroad  track,  part  of  which  is  situate  within  and  part  with- 
out the  boundaries  of  the  reservation.  In  other  words,  we 
conceive  it  to  be  the  law  that  property  situate  wholly  within 
boundaries  exclusively  within  the  jurisdiction  of  the  legis- 
lative power  of  the  United  States  cannot  be  taxed  by  the  ter- 
ritory within  which  it  may  be  situate.  But  is  the  reservation 
within  or  outside  of  the  legislative  control  of  this  territory! 
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The  Organic  Act  provides  as  follows:  **Sec.  1839.  Nothing 
in  this  title  shall  be  construed  to  impair  the  rights  of  personal 
property  [should  be  'persons  or  property']  pertaining  to  the 
Indians  in  any  territory,  so  long  as  such  rights  remain  un- 
extinguished by  treaty  between  the  United  States  and  such 
Indians,  or  to  include  any  territory  which,  by  treaty  with 
any  Indian  tribe,  is  not,  without  the  consent  of  such  tribe, 
embraced  within  the  territorial  limits  or  jurisdiction  of  any 
state  or  territory ;  but  all  such  territory  shall  be  excepted  out 
of  the  boundaries,  and  constitute  no  part  of  any  territory 
now  or  hereafter  organized  until  such  tribe  signifies  its  assent 
to  the  president  to  be  embraced  within  a  particular  territory. 
Sec.  1840.  Nor  shall  anything  in  this  title  be  construed  to 
aflfect  the  authority  of  the  United  States  to  make  any  regula- 
tions respecting  the  Indians  of  any  territory,  their  lands, 
property,  or  rights,  by  treaty,  law,  or  otherwise,  in  the  same 
manner  as  might  be  made  if  no  temporary  government  ex- 
isted, or  as  hereafter  established  in  any  such  territory." 
Section  1839  provides,  in  short,  that  where  there  is  a  treaty 
with  an  Indian  tribe,  providing  that  they  shall  not  be  in- 
cluded in  any  territory  without  their  assent  expressed  to  the 
president,  they  shall  not  be  included  until  their  assent  is 
given.  If  there  exists  a  treaty  between  the  government  of  the 
United  States  and  the  Pima  and  Maricopa  Indians  contain- 
ing such  a  provision,  then  their  reservation  is  outside  of  the 
political  jurisdiction  of  this  territory.  If  there  is  no  such 
treaty,  and  there  is  no  act  of  Congress  excepting  their  reser- 
vation out  of  the  operation  of  the  Organic  Act,  then  it  would 
seem  that  the  reservation  becomes  a  part  of  the  territory  for 
legislative  and  judicial  control.  Section  1840  provides  that 
nothing  contained  in  this  title  shall  be  construed  to  aflfect*  the 
authority  of  the  United  States  to  make  any  regulations  re- 
specting the  Indians  of  the  territory,  their  lands,  property,  or 
rights,  etc.  Thus  it  will  be  seen  that  the  authority  of  the 
United  States  over  the  Indians  is  not  to  be  interfered  with  by 
the  territory.  Of  course,  so  long  as  it  is  a  territory,  the 
authority  of  Congress  is  paramount  in  and  outside  of  the  res- 
ervation. But  this  does  not  prevent  the  exercise  of  the  terri- 
'torial  legislative  functions  in  or  outside  of  the  reserva- 
tion.    In  the  absence  of  treaty  or  other  express  exclusion, 
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the  reservation  becomes  a  part  of  the  territory,  subject,  how- 
ever, to  the  power  of  the  general  government  to  make  regula- 
tions respecting  the  Indians,  etc. 

There  is  nothing  to  show,  nor  does  the  court  know  judici- 
ally or  otherwise,  that  there  ever  was  any  treaty  between  the 
government  and  the  Indian  tribe  or  tribes  on  the  reservation. 
The  case  in  102  U.  S.  145,  {Lang ford  v.  Monteith,)  is  directly 
in  point.  We  make  the  following  quotations:  **Langford, 
the  plaintiff  in  error,  who  was  plaintiff  below,  brought  an 
action  before  a  justice  of  the  peace  in  the  nature  of  forcible 
detainer,  to  recover  of  Charles  E.  Monteith  the  possession  of 
buildings  and  grounds  occupied  by  the  latter  under  the  agent 
for  the  United  States  for  the  Nez  Perce  Indians."  Passing 
the  first  ground  of  defense,  the  opinion  says:  ** Another  alle- 
gation of  the  defense  is  that  the  property  is  situated  within 
an  Indian  reservation,  to  which  the  Indian  title  has  never 
been  extinguished,  and  therefore  forms  no  part  of  the  terri- 
tory of  Idaho.  Of  course,  if  this  latter  allegation  be  true, 
neither  the  justice  of  the  peace  before  whom  the  case  was 
tried  first,  nor  the  district  court  to  which  it  afterwards  came 
by  appeal,  had  any  jurisdiction  over  it.  The  opinion  of  this 
court  in  Harkness  v.  Hyde,  98  U.  S.  476,  is  relied  on  by  the 
defendant.  The  principle  announced  in  that  case  is  sound, 
namely,  that  when,  by  an  act  of  Congress  organizing  a  terri- 
torial government,  lands  are  excepted  out  of  the  jurisdiction 
of  the  government  thus  brought  into  existence,  they  consti- 
tute no  part  of  such  territory,  although  they  are  included 
within  its  boundaries.  Congress,  from  which  the  power  to 
exercise  the  new  jurisdiction  emanates,  has  undoubted  au- 
thority to  exclude  therefrom  any  part  of  the  soil  of  the  United 
States,  or  of  that  whereto  the  Indians  have  the  possessory  title, 
when  by  our  solemn  treaties  with  them  a  stipulation  to  that 
effect  had  been  made."  The  opinion  further  says:  **This 
court  in  Harkness  v.  Hyde,  98  U.  S.  476,  relying  upon  an 
imperfect  extract  found  in  the  brief  of  counsel,  inadvertently 
inferred  that  the  treaty  with  the  Shoshones,  like  that  with 
the  Shawnees,  contains  a  clause  excluding  the  lands  of  the 
tribe  from  territorial  or  state  jurisdiction.  In  this  case  it 
seems  we  were  laboring  under  a  mistake.  Where  no  such 
clause,  or  language  equivalent  to  it,  is  found  in  a  treaty  with 
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Indians  within  the  exterior  limits  of  Idaho,  the  lands  held  by 
them  are  a  part  of  the  territory,  and  subject  to  its  jurisdiction, 
BO  that  process  may  run  there,  however  the  Indians  them- 
selves may  be  exempt  from  that  jurisdiction.  As  there  is  no 
such  treaty  with  the  Nez  Perce  tribe,  on  whose  reservation  the 
premises  in  dispute  are  situated,  and  as  this  is  a  suit  between 
white  men,  citizens  of  the  United  States,  the  justice  of  the 
peace  had  jurisdiction  of  the  parties,  if  the  subject-matter 
was  one  of  which  he  could  take  cognizance."  The  title  to  real 
estate  having  been  raised,  it  was  held  that  he  had  not  juris- 
diction of  the  subject-matter.  This  is  a  decision  of  the 
supreme  court  of  the  United  States  to  the  effect  that,  in  the 
absence  of  treaty  stipulation,  a  justice  of  the  peace  would 
have  jurisdiction  over  persons  and  property  on  a  reservation. 
The  Idaho  act  was  substantially,  and  almost  literally,  the 
same  as  the  Organic  Act  of  this  territory  in  that  particular. 
In  Uniied  States  v.  McBratney,  104  U.  S.  621,  it  is  held  that 
the  circuit  court  of  the  United  States  for  the  district  of  Colo- 
rado had  no  jurisdiction  to  try  a  white  man  for  the  murder 
of  a  white  man  on  the  Ute  reservation,  in  the  state  of  Colo- 
rado. There  a  treaty  existed  between  the  United  States  and 
the  Ute  Indians,  and  among  other  provisions  there  was  the 
provision  ''that  a  certain  district  of  country  therein  de- 
scribed should  be  set  apart  for  the  absolute  and  undisputed 
use  and  occupation  of  the  Indians  therein  named,  .  .  .  and 
that  no  persons  except  those  therein  authorized  so  to  do,  and 
except  such  officers,  agents,  and  employees  of  the  government 
as  might  be  authorized  to  enter  upon  Indian  reservations  in 
dischai^e  of  the  duties  enjoined  by  law,  should  ever  be  per- 
mitted to  pass  over,  settle  upon,  or  reside  in  the  territory  so 
described,  except  as  otherwise  provided  in  the  treaty.'*  The 
act  admitting  Colorado  into  the  Union  as  a  state  provided 
for  its  admission  upon  an  equal  footing  with  the  original 
states  in  all  respects  whatsoever.  It  was  held  that  this  lan- 
guage, notwithstanding  the  treaty,  subjecting  the  reservation 
to  the  state  jurisdiction,  transferred  the  jurisdiction  to  try  the 
defendant  for  murder  within  the  reservation  to  the  state 
court,  the  reservation  not  being  expressly  excepted  out  of  the 
state  jurisdiction.  In  United  States  v.  Ward,  1  Woolw.  17, 
1  Kan.  601,  McCahon,  199,  Fed.  Cas.  No.  16,639,  the  circuit 
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court  held  that  the  state  courts  had  no  jurisdiction  in  the 
lands  of  the  Shawnees.  But  there  was  a  treaty  that  their 
lands  should  never  be  brought  within  the  bounds  of  any  state 
or  territory,  or  subject  to  the  laws  thereof. 

The  appellant  is  evidently  misled  by  failing  to  note  the 
distinction  between  reservations  with  treaties  providing 
against  their  being  included  in  territorial  and  state  jurisdic- 
tions and  reservations  having  no  such  treaty  stipulation. 
But,  even  if  there  had  been  such  treaty  stipulation,  a  subse- 
quent act  of  Congress  in  conflict  with  it  would  prevail  over  it. 
Cherokee  Tobacco,  11  Wall.  621,  says:  **A  treaty  may  super- 
sede a  prior  act  of  Congress,  and  an  act  of  Congress  may 
supersede  a  prior  treaty.''  But  appellant  cites  a  number  of 
cases  holding  the  authority  of  the  United  States  to  be  exclu- 
sive in  certain  places  and  districts,  and  denying  the  authority 
of  state  or  territory  therein.  These  cases  are,  however,  a  class 
unto  themselves,  and  come  under  a  provision  of  the  constitu- 
tion of  the  United  States.  The  provision  is  as  follows:  ''Con- 
gress shall  have  power  to  exercise  exclusive  legislation  in  all 
cases  whatsoever  over  such  district  (not  exceeding  ten  miles 
square)  as  may,  by  cession  of  particular  states  and  the  accept- 
ance of  Congress,  become  the  seat  of  the  government  of  the 
United  States,  and  exercise  like  authority  over  all  such  places 
purchased  by  the  consent  of  the  legislature  of  the  state  in 
which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  ar- 
senals, dock-yards,  and  other  needful  buildings.'*  The  origin 
and  effect  of  this  provision  is  somewhat  curious  and  interest- 
ing. The  origin  and  scope  of  the  provision  is  to  be  found  in 
Railroad  Co.  v.  Lowe,  114  U.  S.  529,  5  Sup.  Ct.  Rep.  995.  It 
is  there  said:  **The  necessity  of  the  supreme  legislative  au- 
thority over  the  seat  of  government  was  forcibly  impressed 
upon  the  members  of  the  constitutional  convention  by  occur- 
rences which  took  place  near  the  close  of  the  revolutionary 
war.  At  that  time,  while  Congress  was  in  session  in  Phila- 
delphia, it  was  surrounded  and  insulted  by  a  body  of  mutineers 
of  the  continental  army."  In  giving  an  account  of  this  pro- 
ceeding, Mr.  Rawle,  in  his  treatise  on  the  constitution,  says  of 
the  action  of  Congress:  **It  applied  to  the  executive  authority 
of  Pennsylvania  for  defense,  but,  under  the  ill-conceived  con- 
stitution of  the  state  at  that  time,  the  executive  power  was 
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vested  in  a  council  consisting  of  thirteen  members,  and  they 
possessed  or  exhibited  so  little  energy  and  such  apparent  in- 
timidation that  the  Congress  indignantly  removed  to  New 
Jersey,  whose  inhabitants  welcomed  it  with  promises  of  de- 
fending it.  It  remained  for  some  time  at  Princeton  without 
being  again  insulted,  till,  for. the  sake  of  greater  convenience, 
it  adjourned  to  Annapolis.  The  general  dissatisfaction  with 
the  proceedings  of  the  executive  authority  of  Pennsylvania, 
and  the  degrading  spectacle  of  a  fugitive  Congress,  suggested 
the  remedial  provisions  now  under  consideration." 

The  effect  and  scope  of  thid  constitutional  provision  is  il- 
lustrated  in  a  number  of  cases,  extracts  from  several  of  which 
are  set  out  in  114  U.  S.  528,  5  Sup.  Ct  Rep.  997,  which  case 
is  cited  and  relied  upon  by  appellant.  We  will  notice  a  few 
of  these  cases,  and  it  will  be  readily  seen  that  they  are  very 
different  from  the  case  under  consideration.  In  Common- 
wealth V.  Clary,  8  Mass.  72,  ^Hhe  supreme  court  of  Massachu- 
setts held  that  the  courts  of  the  commonwealth  could  not  take 
cognizance  of  offenses  committed  upon  lands  in  the  town  of 
Springfield  purchased  with  the  consent  of  the  commonwealth 
by  the  United  States,  for  the  purpose  of  erecting  arsenals 
upon  them.  That  was  the  case  of  a  prosecution  against  the 
defendant  for  selling  spirituous  liquors  on  the  lands  without 
a  license,  contrary  to  a  statute  of  the  state,  but  the  court 
held  that  the  law  had  no  operation  within  the  lands  mentioned. 
*The  territory,'  it  says,  *on  which  the  offense  charged  is  agreed 
to  have  been  committed  is  the  territory  of  the  United  States, 
over  which  the  Congress  have  the  exclusive  power  of  legisla- 
tion.' "  In  Mitchell  v.  Tibbetts,  17  Pick.  298,  it  was  held 
'^that  a  vessel  employed  in  transporting  stone  from  Maine  to 
the  navy-yard  in  Charleston,  Mass.,  a  place  purchased  by  the 
United  States  with  the  consent  of  the  state,  was  not  employed 
in  transporting  stone  within  the  commonwealth,  and  therefore 
committed  no  offense  in  disregarding  the  statute  making  cer- 
tain requirements  of  vessels  thus  employed."  The  court  said : 
*'To  bring  a  vessel  within  the  description  of  the  statute,  she 
must  be  employed  in  landing  stone  at,  or  taking  stone  from, 
some  place  in  the  commonwealth,  and  that  the  law  of 
Massachusetts  did  not  extend  to  and  operate  within  the  terri-- 
tory  ceded ;  adopting  the  principle  of  its  previous  decision  ini 


310  Teeritoby  v.  Delinquent  Tax  List.        [3  Ariz. 

8  Mass. ''  *an  Sinks  v.  Rees,  19  Ohio  St.  306,  2  Am.  Rep.  397, 
the  question  came  before  the  supreme  court  of  Ohio  as  to  the 
effect  of  a  proviso  in  an  act  of  that  state  ceding  to  the  United 
States  its  jurisdiction  over  land  within  her  limits  for  the  pur- 
poses of  a  national  asylum  for  disabled  volunteer  soldiers, 
which  was  that  nothing  in  the  act  should  be  considered  to  pre- 
vent the  officers,  employees,  and  inmates  of  the  asylum  who 
were  qualified  voters  of  the  state  from  exercising  the  right  of 
suffrage  at  all  township,  county,  and  state  elections  in  the 
township  in  which  the  national  asylum  should  be  located ;  and 
it  was  held  that  upon  the  purchase  of  the  territory  by  the 
United  States,  with  the  consent  of  the  legislature  of  the  state, 
the  general  government  became  invested  with  exclusive  juris- 
diction over  it  and  its  appurtenances,  in  all  cases  whatsoever,, 
and  that  the  inmates  of  said  asylum  resident  within  the  terri- 
tory being  within  such  exclusive  jurisdiction,  were  not  resi- 
dents of  the  state  so  as  to  entitle  them  to  vote,  within  the  mean- 
ing of  the  constitution  which  conferred  elective  franchise 
upon  residents  alone." 

But  these  cases  are  clearly  distinguishable  from  this  case. 
They  come  within  the  provision  of  the  constitution  conferring 
exclusive  jurisdiction  **over  all  places  purchased  by  the  con- 
sent of  the  legislature  of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and 
other  needful  buildings.'*  The  reason  and  purpose  of  the  ex- 
clusive jurisdiction  in  such  places  does  not  exist  on  Indian  res- 
ervations. Story,  in  his  Commentaries  on  the  Constitution, 
says:  **If  there  has  been  no  cession  by  the  state  of  the  place, 
although  it  has  been  constantly  occupied  and  used,  under  pur- 
chase or  otherwise,  by  the  United  States  for  a  fort  or  arse- 
nal, or  other  constitutional  purpose,  the  state  jurisdiction  still 
remains  complete  and  perfect;"  and  in  support  of  his  state- 
ment refers  to  People  v.  Godfrey,  17  Johns.  225.  In  that  case 
the  court  says:  "If  the  United  States  had  the  right  of  exclu- 
sive legislation  over  the  fortress  of  Niagara,  they  would  have 
also  exclusive  jurisdiction.  But  we  are  of  opinion  that  the 
right  of  exclusive  legislation  within  the  territorial  limits  of 
any  state  can  be  acquired  by  the  United  States  only  in  the 
mode  pointed  out  in  the  constitution, — by  purchase  by  consent 
of  the  legislature  of  the  state  in  which  the  same  shall  be, — for 
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the  erection  of  forts,  magazines,  arsenals,  doek-yards,  and 
other  needful  buildings.  The  essence  of  that  provision  is  that 
the  state  shall  freely  cede  the  particular  place  to  the  United 
States  for  one  of  the  specific  and  enumerated  objects." 
**  .  .  .  Where,  therefore,  lands  are  acquired  in  any  other  way 
by  the  United  States  within  the  limits  of  the  state  than  by 
purchase  with  her  consent,  they  will  hold  the  lands  subject  to 
this  qualification;  that  if  upon  them  forts,  arsenals,  or  other 
public  buildings  are  erected  for  the  uses  of  the  general  govern- 
ment, such  buildings,  with  their  appurtenances,  as  instrumen- 
talities for  the  execution  of  its  powers,  will  be  free  from  any 
such  interference  and  jurisdiction  of  the  state  as  would  destroy 
or  impair  their  effective  use  for  the  purposes  designed."  Ap- 
pellant contends  that  the  owner  of  the  right  of  way  is  the 
Indians,  says  so  in  express  terms,  and  says:  **You  can't  tax  it, 
and  no  lien  can  exist  on  such  land."  The  right  of  way  is 
distinct  from  the  ownership  of  the  soil.  The  government  has 
granted  the  right  of  way,  and  the  Indians  have  consented  to 
it.  That  they  have  no  title  to  the  soil,  but  a  mere  occupancy, 
is  well  settled.  In  Johnson  v.  Mcintosh,  8  Wheat.  574,  it  is 
decided  that  the  title  to  the  soil  is  in  the  sovereign,  though 
the  land  may  be  in  the  occupancy  of  the  Indian  tribes;  that 
the  right  of  the  Indians  consists  in  the  right  of  occupancy, 
and  does  not  interfere  with  the  transfer  of  the  soil  by  the  sov- 
ereign or  its  grantees.  This  conclusion  is  reached  after  a  care- 
ful and  exhaustive  review  of  the  whole  subject,  in  a  case  where 
the  grantee  of  the  Indian  title  held  by  a  perfect  title,  if  the 
Indians  could  acquire  and  convey  a  good  title  to  the  soil.  But 
it  is  argued  that  the  land  belongs  to  the  Indians  upon  and 
over  which  the  track  and  improvements  exist,  and  cannot  be' 
sold  for  taxes.  That  the  rights  of  the  Indians,  whatever  they 
may  be,  cannot  be  sold  for  taxes,  is  quite  clear.  The  proceeding 
is  not  to  sell  anything  not  belonging  to  appellant.  The  track 
of  the  railroad,  and  its  right  of  way,  is  charged  with  the  taxes 
assessed  against  it,  and  only  the  property  upon  which  the 
charge  exists  is  liable  to  sale,  and  the  title  to  no  other  property 
would  pass  thereby.  That  the  railroad  track  and  right  of  way 
may  be  sold  for  taxes  is,  we  think,  too  obvious  to  require  argu- 
ment or  citation  of  authority.  That  part  of  it  within  the  res- 
ervation may,  in  our  opinion,  be  fairly  considered  as  subject 
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to  taxation  by  reason  of  the  grant  of  the  government  and  the 
consent  of  the  Indians,  and  as  being  a  part  of  a  great  public 
highway  for  railroad  purposes,  independent  of  the  question  of 
general  jurisdiction,  above  discussed  and  decided.  The  item 
of  interest  from  May  6,  1889,  to  February  6,  1890,  amounting 
to  $106.20,  being  interest  on  taxes,  is  disallowed.  There  is  no 
other  error,  and  judgment  will  be  entered  for  the  proper 
amount. 

Eibbey,  J.,  and  Sloan,  J.,  concur. 


MEMORANDUM  DECISIONS. 


[CiTil  No.  294.] 


JOHN  HILL  et  al.,  AppeUees,  v.  H.  C.  HBRRICK  et  al, 

Appellants. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  William  H, 
Barnes,  Judge.    Dismissed. 

George  O.  Berry,  for  Appellants. 

Goodrich  &  Smith,  for  Appellees. 

PER  CURIAM. — ^Upon  motion:  for  the  reasons  stated  in 
BeUly  V.  Crowley,  (mte,  p.  286,  29  Pac.  14,  and  upon  the  au- 
thority of  that  case,  this  appeal  is  dismissed,  and  there  will  be 
judgment  accordingly.    (Piled  January  24,  1891.) 


[CivU  No.  263.] 

THE  UNITED  STATES  OP  AMERICA,  Appellee,  v. 
PORDYCE  ROPER,  and  THE  MOUNTAIN  MAID 
MINING  COMPANY,  Appellants. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.    Dismissed. 

George  G.  Berry,  for  Appellants. 

H.  R.  JeflEordfl,  United  States  District  Attorney,  Goodrich 
&  Smith,  and  James  Reilly,  for  the  United  States. 

PER  CURIAM. — ^Upon  the  authority  of  BeUly  v.  Crawley, 

ante,  p.  286,  29  Pac.  14,  (decided  at  this  term)  for  like  reasons, 

and  upon  motion  of  the  appellee,  this  appeal  is  dismissed 

and  there  will  be  judgment  accordingly.     (Piled  January  24, 

1891.) 
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[CivU  No..  295.] 

HENRY  T.  BALDRIDOE,  AppeUant,  v.  JAMBS  REILLY, 

Appellee. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.  William  H. 
Barnes,  Judge.    Dismissed. 

George  Q.  Berry,  for  Appellant. 

James  Reilly,  in  persona. 

PER  CURIAM.— Upon  the  authority  of  Reilly  v.  Crowley, 
cmte,  p,  286, 29  Pac.  14,  (decided  at  this  term)  and  upon  motion 
by  appellee,  and  for  similar  reasons,  this  appeal  is  dis- 
missed, and  there  will  be  judgment  accordingly.  (Filed  Jan- 
uary 24, 1891.) 


[Criminal  No.  70.] 
Ex  Parte :  In  the  Matter  of  GEORGE  W.  YOUNG,  Petitioner. 
APPLICATION  for  a  writ  of  habeas  corpus. 
Harris  Baldwin,  for  Petitioner. 
Attorney-General,  for  Territory. 
February  2,  1891.    Writ  granted. 


[CivU  No.  324.] 


WANG  HOW  et  al..  Appellants,  v.  WILLIAM  DEE,  Ap- 
pellee. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise. 

George  G.  Berry,  for  Appellants. 

Herring  &  Herring,  for  Appellee. 

February  3,  1891.    Affirmed. 
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[Criminal  No.  63.] 

TERRITORY  OP  ARIZONA,  Respondent,  v.  JOSEPH  H. 
YOUREE,  Appellant. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Yavapai. 

Wilson  &  Norris,  and  Hemdon  &  Hawkins,  for  Appellant. 

Attorney-General,  and  H.  D.  Ross,  District  Attorney,  for 
Respondent. 

February  14,  1891.    Reversed. 


[CSvil  No.  305.] 


TERRITORY  OP  ARIZONA,  Plaintiff  and  Appellant,  v. 
THE  PERSONS,  REAL  ESTATE,  LAND,  AND  PROP- 
ERTY Described  in  the  Delinquent  List  of  the  County  of 
Pima  for  the  Year  1889,  Appellees. 

APPEAL  from  the  District  Court  of  the  Pirst  Judicial 
District  in  and  for  the  County  of  Pima. 

Clark  Churchill,  Attorney-General,  B.  H.  Hereford,  District 
Attorney,  and  Barnes  &  Martin,  for  Appellant. 

H.  W.  Maxwell,  Maxwell  &  Satterwhite,  C.  W.  Wright, 
W.  H.  Lovell,  Haynes  &  Heney,  Jeffords  &  Franklin,  J.  A. 
Zabriske,  and  P.  J.  Heney,  for  Appellees. 

February  14, 1891.    Affirmed. 


BEPOBTS    OF    CASES 

SITBBMISKO    IS 

THE     SUPBEME     COUBT 

or    THl 

TEBBITOBY  OF  ABIZONA 

DUBING  THB  TBAB  1809. 


[Civil  No.  311.    Filed  January  16,  1892.1 
[28  Pac.  1134.] 

PRESCOTT  AND  ARIZONA  CENTRAL  RAILWAY  COM- 
PANY,  PlaintiflE  and  Appellant,  v.  SAMUEL  C.  REES, 
and  SPRINGFIELD  FIRE  AND  MARINE  INSUR- 
ANCE COMPANY,    Defendants  and  AppeUees. 

1.  Bkal  Property — ^BinLDiNo  House  upon  Land  or  Third  Party  with- 

out Agreement. — ^A  house  built  by  one  person  upon  the  land  of 
another,  without  any  authority  or  agreement  in  respect  thereto,  be- 
comes a  part  of  the  realty,  and  the  property  vests  in  the  owner 
of  the  soil. 

2.  Damages — Negligence— Defense — ^Want  op  Interest  in  Property 

— Evidence. — ^In  an  action  for  damages  for  the  negligent  destruc- 
tion of  a  house  by  fire,  where  the  defense  is  that  the  plaintiff  has 
no  title  to  the  property,  evidence  that  plaintiff  had  built  the  house 
upon  land  belonging  to  a  third  party,  without  any  agreement  or 
authority  so  to  do,  is  proper  as  tending  to  show  that  plaintiff  had 
no  property  interest  in  the  house  for  which  he  could  recover. 

3.  Neguqence — Comparative — Instructions. — An  instruction  that,  if 

both  parties  were  guilty  of  negligence  in  the  premises,  then  the 
•        negligence  of  the  one  is  to  be  balanced  against  the  other,  and  the 
jury  is  to  find  for  the  party  least  guilty  in  this  respect,  is  error. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yavapai. 
James  H.  Wright,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion, 

( 317 ) 
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E.  M.  Sanford,  for  Appellant. 
Herndon  &  Hawkins,  and  Baldwin  &  Johnson,  for  Appellees. 

SLOAN,  J. — This  action  was  brought  by  Samuel  C.  Rees 
and  the  Springfield  Fire  and  Marine  Insurance  Company,  of 
Springfield,  Massachusetts,  against  the  Prescott  and  Arizona 
Central  Railway  Company,  to  recover  damages  for  the  de- 
struction of  a  certain  house,  with  its  contents,  situated  near 
the  track  of  said  railway  company,  and  alleged  to  have  been 
set  on  fire  through  the  negligence  of  said  railway  company, 
in  that  its  employees  negligently  permitted  cinders  and  sparks 
to  escape  from  one  of  its  engines  and  ignite  said  house,  and 
thereby  destroy  it,  with  its  said  contents.  The  said  Rees 
based  his  right  of  recoveiy  upon  his  ownership  of  the  property 
destroyed;  and  the  said  insurance  company,  by  virtue  of  its 
right  to  be  subrogated  to  the  right  of  said  Rees  in  any  amount 
Rees  might  recover  in  the  action,  to  the  extent  of  the  amount 
of  a  certain  policy  of  insurance  held  by  said  Rees  in  said  in- 
surance company,  and  paid  to  said  Rees  after  the  destruction 
of  said  property  as  aforesaid.  The  case  was  tried  in  the  court 
below  by  a  jury,  and  a  verdict  found  for  plaintiffs,  (appellees 
herein).  From  the  order  overruling  a  motion  for  a  new  trial, 
defendants  appeal. 

One  of  the  issues  raised  by  the  pleadings  was  the  ownership 
of  the  house.  The  answer  denied  that  Rees  was  the  true 
owner,  and  set  up  that  Rees  had,  without  any  authority  or  li- 
cense therefor,  built  the  house  upon  land  owned  by  the  Atlan- 
tic and  Pacific  Railway  Company;  said  company  becoming 
thereby  the  owner  of  the  house.  At  the  trial  appellant  sought 
to  introduce  in  evidence  the  depositions  of  J.  A.  Williamson, 
land  commissioner  of  said  Atlantic  and  Pacific  Railway  Com- 
pany, and  of  J.  W.  Donnelly,  a  clerk  in  the  land  department 
of  said  company,  in  substance  to  the  effect  that  the  land  upon 
which  the  house  in  question  had  been  built  was  owned  by  said 
Atlantic  and  Pacific  Railway  Company,  being  a  part  of  its 
grant  of  lands  obtained  by  act  of  Congress  dated  July  27, 
1868,  and  that  said  house  had  been  erected  by  said  Rees  upon 
said  land  without  license  or  authority  therefor  from  said  rail- 
way company.     This  evidence,  as  well  as  the  testimony  of 
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E.  Burgess,  register  of  the  United  States  land-office  at  Pres- 
cott,  offered  to  prove  that  the  land  upon  which  the  house  stood 
was  within  the  limits  of  said  grant  of  lands,  was  excluded  by 
the  trial  court  upon  the  general  objection  being  made  that  it 
was  immaterial  and  irrelevant.  If  Rees  had  no  property  in- 
terest in  the  house  which  had  been  destroyed,  then  it  follows 
that  he  could  not  recover  against  the  appellant  for  its  destruc- 
tion, as  he  was  not  then  the  real  party  in  interest.  Neither 
could  the  insurance  company  recover  for  the  amount  paid  by 
it  to  Rees,  as  it  could  only  be  subrogated  to  the  right  of  Rees 
to  recover.  Would  the  evidence  which  was  excluded  have 
tended  to  show  that  Rees  had  no  property  interest  in  the 
house?  The  answer  to  this  must  be  in  the  affirmative.  The 
law  is  settled  that  a  house  built  by  one  person  upon  the  land  of 
another,  without  any  authority  or  agreement  in  respect 
thereto,  becomes  a  part  of  the  realty,  and  the  property  in  the 
building  vests  in  the  owner  of  the  soil.  Cooper  v.  Adams, 
6  Cush.  87 ;  Washburn  v.  Sproai,  16  Mass.  449 ;  West  v.  Stew- 
art, 7  Pa.  St.  122.  Evidence,  therefore,  that  Rees  had  built 
the  house  in  question  upon  the  land,  the  title  to  which  was  at 
the  time  in  the  Atlantic  and  Pacific  Railway  Company,  with- 
out any  agreement  or  authority  from  said  company,  was 
proper  evidence,  as  tending  directly  to  show  that  Rees  had 
no  property  interest  in  the  house  for  which  he  could  recover, 
and  should  have  gcme  to  the  jury.  Its  exclusion  was  therefore 
error. 

Other  questions  presented  by  the  bill  of  exceptions,  rela- 
tive to  the  introduction  or  exclusion  of  evidence  by  the  trial 
court,  we  pass  over,  inasmuch  as  we  have,  in  our  judgment^ 
disposed  of  the  most  important  question,  and  have  found 
therein  error  sufficient  to  reverse  the  judgment  of  the  court 
below. 

As  to  the  instructions  given  by  the  court,  we  deem  it  un- 
necessary to  say  more  than  that  they  present  an  entirely  new 
doctrine  of  comparative  negligence,  by  charging,  in  eflEect, 
that  if  both  parties  to  the  suit  were  guilty  of  negligence  in  the 
premises,  then  the  negligence  of  the  one  party  was  to  be 
balanced  as  against  the  negligence  of  the  other,  and  the  jury 
were  directed  to  find  for  the  party  least  guilty  in  this  respect; 
and  also  to  express  our  disapproval  of  such  or  any  doctrine  of 
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comparative  negligence,  and  our  adherence  to  the  well-settled 
doctrine  of  contributory  negligence  as  applied  to  this  class  of 
eases.    Judgment  reversed  and  new  trial  granted. 

Gooding,  C.  J.,  and  Kibbey,  J.,  concur. 


[Civil  No.  317.    FUed  January  16,  1S92.] 
[28  Pac.  880.] 

JOHN  BIANCONI,  PlaintiflE  and  Appellant,  v.  PARLEY 
SMITH,  Defendant  and  Appellee. 

1.  Fraud — False  Kbpresentations  as  to  Title— Pleading — ^Failure 

TO  State  Cause  of  Action. — ^Where  it  appears  from  the  complaint 
that  the  fraud  alleged  to  have  been  practiced  upon  the  vendee  re- 
lated solely  to  the  title  of  the  property  sold  to  him,  and  there  is 
no  allegation  that  the  false  representation  made  by  the  vendor  was 
to  any  matter  peculiarly  within  his  knowledge,  and  that  the  vendee 
has  been  guilty  of  gross  carelessness  in  failing  to  investigate  the 
title  and  right  of  possession,  and  in  failing  to  demand  a  warranty 
deed  a  demurrer  to  the  complaint  is  properly  sustained. 

2.  Same  —  Real  Property  —  Sales  —  Fraudulent  Bepresentation — 

When  Actionable. — ^A  vendee  may  maintain  an  action  for  dam- 
ages against  his  vendor,  upon  a  sale  of  real  property,  upon  the 
ground  of  false  and  fraudulent  representations,  when  they  relate 
to  some  matter  collateral  to  the  title  and  right  of  possession,  or 
relate  to  some  matter  connected  with  the  title  peculiarly  within 
the  knowledge  of  the  vendor,  and  not  otherwise. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yavapai. 
Henry  C.  Gooding,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Baldwin  &  Johnston,  for  Appellant. 

**That  the  purchaser  of  real  estate  may  maintain  an  action 
to  recover  damages  of  his  grantor,  even  when  he  takes  a  quit- 
claim or  other  deed  without  covenants  upon  such  purchase, 
when  he  has  been  induced  to  make  the  purchase  by  means 
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of  fraudulent  representations  made  by  the  grantor  for  the 
purpose  of  inducing  him  to  purchase,  and  when  the  purchaser 
relies  upon  such  fraudulent  representations,  is  well  settled 
by  authorities.  It  is  not  the  character  or  kind  of  property 
sold  and  purchased  which  gives  the  purchaser  a  right  of  action 
against  the  vendor  for  practicing  a  fraud  upon  the  vendee  in 
effecting  a  sale.  It  is  the  fraud  of  the  vendor,  and  not  the 
kind  of  property  sold,  which  is  the  foundation  of  the  action. 
Nor  does  the  fact  that  the  grantor  refused  to  give  a  deed  with 
covenants  relieve  him  from  his  liability  for  fraud.'*  Tyner  v. 
Cotter,  67  Wis.  488;  Haight  v.  Hoyt,  19  N.  Y.  465;  Whitney 
v.  Allaire,  1  N.  Y.  308;  McClellan  v.  Scott,  24  Wis.  87;  Parks 
V.  Burbank,  58  Iowa,  707,  12  N.  W.  729;  Starkweather  v. 
Benjamin,  32  Mich.  306;  Lloyd  v.  Quimby,  5  Ohio  St.  265. 

''It  is  not  now  claimed  that  the  fact  that  the  mortgage  was 
recorded  was  of  any  importance.  Where  positive  representa- 
tions are  made  concerning  a  title  for  fraudulent  purposes, 
and  are  relied  on,  it  can  hardly  be  insisted  that  what  would 
be  merely  constructive  notice  in  the  absence  of  such  declara- 
tions, will  prevent  a  person  from  having  the  right  to  rely  on 
statements  which,  if  true,  would  render  a  search  unneces- 
sary." Weber  v.  Weber,  47  Mich.  571, 11  N.  W.  389;  Stewart 
V.  Drake,  9  N.  J.  L.  143;  MUler  v.  Halsey,  14  N.  J.  L.  48; 
Chapel  V.  Bull,  17  Mass.  221;  Norton  v.  Bahcock,  43  Mass. 
510;  Mead  v.  Bunn,  32  N.  Y.  279;  George  v.  Taylor,  55  Tex. 
97;  Jackson  v.  Armstrong,  50  Mich.  65,  14  N.  W.  702. 

The  appellee  contends  that  inasmuch  as  the  deed  was  a 
mere  quitclaim,  the  appellant  was  not  a  bona  fide  purchaser; 
that  the  quitclaim  character  of  the  deed  should  have  warned 
the  appellant  into  suspicion  and  vigilance,  and  that  the  doc- 
trine of  caveat  emptor  applies  to  the  transaction.  When  the 
grantor  induces  the  grantee  by  falsehood  to  accept  a  quitclaim 
deed,  there  is  no  rule  of  law  or  equity  which  will  relieve  him 
of  liability  for  his  fraud.  Ballou  v.  Lucas,  59  Iowa,  22,  12 
N.  W.  745. 

Herndon  &  Hawkins,  and  John  Howard,  for  Appellee. 

The  allegation  of  fraud  in  the  complaint  is  insufficient.  It 
simply  charges  a  conclusion  without  setting  up  any  facts  or 
circumstances  showing  fraud. 

Arizona  8 — ^21 
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The  alleged  fraud  is  in  regard  to  a  matter  of  law.  The 
allegation  as  to  fraud  relates  whoUy  and  entirely  to  the  ques- 
tion of  title.  Where  the  alleged  fraud  relates  entirely  to  the 
question  of  title,  where  one  has  a  title  or  color  of  title,  it  is 
insufficient  to  sustain  a  recovery. 

The  allegation,  showing  that  plaintiff  took  only  a  quitclaim 
deed,  is  sufficient  to  show  that  he  was  not  an  innocent  pur- 
chaser in  the  eyes  of  the  law,  but  assumed  to  take  upon  him- 
self all  the  defects  or  infirmities  of  the  title. 

**  False  and  fraudulent  representations  upon  the  sale  of  real 
property  may  undoubtedly  be  ground  for  an  action  for  dam- 
ages when  the  representation  relates  to  some  matter  collateral 
to  the  title  of  the  property  and  the  right  of  possession  which 
follows  its  acquisition,  such  as  the  location,  quantity,  quality, 
and  condition  of  the  land,  the  privileges  connected  with  it 
or  the  rents  and  profits  derived  therefrom.  Such  representa- 
tion by  the  vendor  as  to  his  having  title  to  the  premises  sold, 
may  also  be  ground  of  action  when  he  is  not  in  possession 
and  had  neither  color  nor  claim  of  title  under  any  instrument 
purporting  to  convey  the  premises,  or  any  judgment  establish- 
ing his  right  to  them."  Andrus  v.  8t  Louis  Smelting  Co^ 
130  U.  S.  648,  9  Sup.  Ct.  Rep.  645. 

An  action  cannot  be  maintained  for  alleged  false  represen- 
tations pertaining  solely  to  the  naked  fact  of  title.  Andrus 
V.  Smelting  Co,,  130  U.  S.  648,  9  Sup.  Ct.  Rep.  645;  Peahody 
V.  Phelps,  9  Cal.  227. 

Statements  of  opinions  do  not  constitute  fraud.  Rendell  v. 
Scott,  70  Cal.  514,  11  Pac.  779 ;  Kerr  on  Fraud  and  Mistake, 
p.  83 ;  Buckner  v.  Street,  15  Fed.  368. 

The  complaint  further  shows  that  plaintiff  knew  that  John 
White  was  in  possession,  claiming  to  own  the  premises,  and 
under  this  state  of  facts  took  a  quitclaim  deed  from  the  de- 
fendant. Plaintiff  was  not  therefore  a  bona  fide  purchaser 
without  notice.  Dickerson  v.  Colgrove,  100  U.  S.  578;  May 
V.  Le  Claire,  11  Wall.  217;  Oliver  v.  Piatt,  3  How.  333; 
Johnston  v.  Williams,  14  Pac.  537. 

SLOAN,  J. — This  is  a  suit  to  recover  damages  for  an  al- 
leged false  and  fraudulent  representation  in  regard  to  the 
title  to  certain  real  property  sold  and  conveyed  to  appellant 
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by  appellee.  The  complaint  reads  as  follows:  **  (1)  That  the 
said  plaintiff  and  defendant  are  residents  cf  said  county  and 
territory.  (2)  That  on  the  nineteenth  day  of  November,  1889, 
at  the  town  of  Prescott,  in  said  county  and  territory,  the 
said  defendant,  for  and  in  consideration  of  the  sum  of  fifteen 
hundred  dollars  to  him  cash  in  hand  paid  by  this  plaintiff, 
did  make,  execute,  and  deliver  to  this  plaintiff  a  certain  deed 
of  conveyance,  wherein  and  whereby,  for  and  in  consideration 
of  the  said  sum  paid  by  this  plaintiff  as  aforesaid,  the  said 
defendant  did  pretend  to  demise,  release,  and  forever  quit- 
claim to  this  plaintiff,  and  to  sell  and  convey  to  this  plaintiff, 
a  certain  piece  or  parcel  of  land,  with  the  tenements  and  ap- 
purtenances thereto  belonging,  a  copy  of  which  said  deed  is 
hereto  annexed,  marked  *  Exhibit  A,'  and  made  a  part  of 
this  complaint.  (3)  That  before  and  at  the  time  of  the  mak- 
ing, execution,  and  delivery  of  said  deed  by  said  defendant, 
and  before  and  at  the  time  of  the  payment  of  the  said  sum 
of  fifteen  hundred  dollars  by  this  plaintiff  to  said  defendant, 
as  aforesaid,  the  said  defendant  did,  with  the  intent  to  cheat 
and  defraud  this  plaintiff  of  said  sum  of  money,  falsely  and 
fraudulently  represent  and  say  to  this  plaintiff  that  he, 
the  said  defendant,  had  then  and  there  an  absolutely  valid 
and  perfect  title  to  the  said  land,  and  could  and  would  by 
said  deed,  for  said  consideration,  convey  said  absolutely  valid 
and  perfect  title  to  this  plaintiff.  (4)  That  this  plaintiff,  re- 
lying implicitly  upon  and  with  perfect  confidence  in  the  truth 
and  integrity  of  said  representation,  sought  and  received  no 
further  knowledge  or  information  touching  the  sufficiency  of 
the  said  defendant's  title  to  the  said  land;  but,  being  induced 
by  his  belief  in  the  truth  of  said  representation,  and  relying 
solely  and  wholly  thereon,  he  was  induced  to  pay  said  sum 
as  aforesaid,  and  to  receive  said  deed  as  aforesaid.  (5)  That 
said  defendant  at  said  time  had  no  title  whatever  to  said 
land,  nor  had  he  before  or  since  said  time  any  title  whatever 
thereto,  except  a  certain  void  tax-deed,  of  which  defendant 
did  not  inform  plaintiff,  and  of  which  plaintiff  had  no  knowl- 
edge whatever  at  said  'time,  all  of  which  defendant  well 
knew.  (6)  That  said  representations  were  and  are  false  and 
fraudulent.  (7)  That  one  John  White  was  at  said  time,  ever 
since  has  been,  and  now  is  the  owner  in  fee-simple  of  said 
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land,  and  the  tenements,  hereditaments,  and  appurtenances 
thereto  belonging,  and  in  the  lawful  possession  thereof,  as  the 
said  defendant  well  knew.  (8)  That  on  the  twenty-fourth 
day  of  February,  1890,  this  plaintiff  began  an  action  in  said 
court  to  try  his  title  to  the  said  land  as  against,  and  to  recover 
the  possession  thereof  from,  the  said  John  White;  but  such 
proceedings  were  thereupon  had  therein  that  on  the  fifteenth 
day  of  March,  1890,  by  a  judgment  of  said  court  the  said 
John  White  was  adjudged  to  be  the  true  and  lawful  owner 
of  said  land,  and  entitled  to  the  possession  thereof,  and  that 
the  title  derived  by  this  plaintiff,  as  aforesaid,  from  said  de- 
fendant, to  said  land,  was  utterly  void  and  of  no  effect. 

(9)  That  said  action  is  wholly  concluded  and  terminated. 

(10)  That  by  reason  of  the  premises  this  plaintiff  has  been 
damaged  in  the  sum  of  fifteen  hundred  dollars,  and  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum  from  the 
nineteenth  day  of  November,  1889,  till  a  recovery  of  said  fif- 
teen hundred  dollars.  Wherefore  plaintiff  prays  judgment 
against  said  defendant  for  the  sum  of  fifteen  hundred  dollars, 
with  interest  thereon  as  aforesaid,  and  for  costs."  The  ap- 
pellee demurred  to  this  complaint  on  the  ground  that  it  failed 
to  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
court  below  sustained  the  demurrer,  and  appellant  appeals 
from  this  ruling. 

From  the  complaint  it  appears  that  the  fraud,  if  any,  which 
was  practiced  upon  appellant,  related  solely  to  the  title  of  the 
property  sold  and  conveyed  to  him  by  appellee.  It  is  not 
alleged  that  the  false  representation  made  by  appellee  was  to 
any  matter  within  his  peculiar  knowledge  or  possession.  On 
the  contrary,  the  allegation  of  the  complaint  is  that  such  title 
as  appellee  had  was  derived  from  a  tax-deed  to  the  property, 
and  that  at  the  time  of  the  conveyance  to  appellant  one  White 
was  in  possession  of  the  property,  claiming  it  as  his  own. 
It  is  to  be  presumed  that  this  tax-deed  was  of  record  at  the 
time  of  purchase,  and  that  any  fact  or  facts  which  void  its 
effect  as  a  conveyance  could  have  been  ascertained  by  appel- 
lant by  an  inspection  of  the  record  of  the  proceedings  which 
preceded  its  execution  by  the  proper  officer.  Prom  anything 
which  appears  to  the  contrary  in  the  complaint,  appellant 
might  also  have  easily  ascertained  by  simple  inquiry  that 
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appellee  was  not  in  the  possession  of  the  property,  and  thus 
have  been  put  upon  his  guard.  Common,  ordinary  business 
prudence  would  have  suggested  some  investigation  as  to  the 
source  of  appellee's  title,  and  some  inquiry  as  to  who  was 
in  possession,  before  purchasing  the  property;  and  appel- 
lant's neglect  of  these  indicated  either  gross  carelessness  or 
a  degree  of  credulity  not  usually  exhibited  by  men  of  ordinary 
experience.  Had  some  act  of  deceit  or  fraudulent  conceal- 
ment been  alleged,  other  than  the  mere  assertion  of  appellee 
that  he  had  a  good  and  perfect  title  to  the  property,  which 
induced  appellant  to  forego  an  investigation  as  to  the  title  and 
the  possession  of  the  property,  the  case  might  have  presented 
a  different  aspect,  and  its  merits  be  more  apparent.  Not  only 
was  gross  carelessness  and  lack  of  prudence  shown  by  appel- 
lant in  failing  to  make  any  investigation  into  appellee's  title 
and  his  right  of  possession,  but  also  in  his  failure  to  protect 
himself  by  a  deed  containing  warranty  of  title.  The  facilities 
for  obtaining  information  relative  to  this  title  and  right  of 
possession  were  open  to  appellant,  from  anything  which 
appears  to  the  contrary  from  the  complaint;  and,  besides, 
he  could  have  demanded  and  required  such  a  conveyance  as 
would  have  protected  him  from  a  failure  of  title.  Will,  then, 
relief,  upon  the  ground  of  false  and  fraudulent  representa- 
tion, be  granted  a  vendee,  from  the  consequences  of  his  folly 
in  trusting  implicitly  in  the  naked  assertions  of  his  vendor 
that  he  has  a  good  title,  and  in  taking  without  investigation 
a  conveyance  without  warranty?  We  think  not.  To  use  the 
language  of  Chancellor  Kent  in  Clark  v.  Baird,  7  Barb.  66: 
**The  common  law  affords  to  every  one  reasonable  protection 
against  fraud  in  dealing;  but  it  does  not  go  to  the  romantic 
length  of  giving  indemnity  against  the  consequences  of  in- 
dolence and  folly,  or  careless  indifference  to  the  ordinary  and 
accessible  means  of  information."  From  an  examination  of 
the  authorities,  we  deduce  the  following  as  the  true  rule  in 
such  cases:  A  vendee  may  maintain  an  action  for  damages 
against  his  vendor,  upon  a  sale  of  real  property,  upon  the 
ground  of  false  and  fraudulent  representations,  when  they 
relate  to  some  matter  collateral  to  the  title  and  the  right  of 
possession,  or  relate  to  some  matter  connected  with  the  title 
within  the  peculiar  knowledge  of  the  vendor,  and  not  other- 
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wise.  Andrus  v.  Smelting  Co.,  130  U.  S.  645,  9  Sup.  Ct.  Rep. 
645;  Peahody  v.  Phelps,  9  Cal.  213;  2  Kent's  Commentaries, 
285,  484.  For  the  reasons  stated,  the  judgment  of  the  court 
below  in  sustaining  the  demurrer  and  dismissing  the  action  is 
affirmed. 

Kibbey,  J.,  concurring.     Oooding,  C.  J.,  not  sitting. 


[avil  No.  812.    Filed  January  16,  1892.] 
[29  Pac.  9.] 

KANSAS  CITY  MINING  AND  MILLING  COMPANY, 
Plaintiff  and  Appellant,  v.  JAMES  W.  CLAY,  De- 
fendant and  Appellee. 

1.  Public   Lands — Pre-emption — Patents — Salines   and   Mines   not 

Included — Sec.  2258,  Eev.  Stats.  U.  S.,  Construed. — ^Under  section 
2258,  Bevised  Statutes  of  the  United  States,  providing  that  lands, 
upon  which  are  situated  any  "known  salines  or  mines,"  shall  not  be 
subject  to  pre-emption,  the  land  department  has  no  power  to  convey 
the  legal  title  to  known  mines  by  patent  obtained  under  pre- 
emption entry. 

2.  Same — Same — Same — Same — Patent  not  Conclusive  as  to  Mines. 

— Whether  or  not  land  contains  "known  salines  or  mines"  is  not  a 
fact  which  is  required  to  be  shown  at  the  time  of  making  a  pre- 
emption entry,  and  the  patent  is  therefore  not  conclusive  thereon. 

3.  Same — Same — Ejectment — Collateral  Attack  on  Patent — Char- 

acter AS  Conveyance  op  Known  Mines. — ^When  one,  claiming  un- 
der a  patent  issued  upon  a  pre-emption,  brings  ejectment  to  recover 
a  mine  within  the  boundaries  of  the  land  granted,  the  defendant 
may  attack  the  patent  collaterally  by  proof  that  mines  were  known 
to  exist  at  the  time  of  its  issuance,  and  thereby  defeat  its  character 
as  a  conveyance  of  such  inines. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yavapai. 
James  H.  Wright,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 
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Herndon  &  Hawkins,  Wilson  &  Norris,  and  E.  M.  Sanford, 
for  Appellant. 

E.  Burgess,  and  Baldwin  &  Johnston,  for  Appellee. 

SLOAN,  J. — James  W.  Clay,  the  appellee  herein,  brought 
suit  against  the  Kansas  City  Mining  and  Milling  Company,  ap- 
pellant, for  the  recovery  of  land  described  as  the  south  i  of 
northwest  i,  of  section  26,  township  13  north,  range  2  west, 
Gila  and  Salt  River  meridian,  and  for  damages  for  the  value 
of  certain  ores  taken  from  said  land  by  appellant,  and  for 
an  injunction  to  restrain  the  working  of  certain  mineral-bear- 
ing veins  or  ledges  thereon,  and  taking  ores  therefrom  by  ap- 
pellant. Appellant,  answering  the  ccmiplaint,  set  up  these 
several  matters  in  defense  of  the  action:  (1)  That,  as  to  so 
much  of  said  land  sued  for  as  is  covered  by  two  mining  loca- 
tions known,  respectively,  as  the  ** Silver  King"  and  ** West- 
em  Extension  of  Silver  King,"  appellant  pleaded  **Not 
guilty."  As  to  the  remainder,  he  entered  a  disclaimer.  (2) 
That,  as  to  so  much  of  said  land  as  is  contained  within  the 
boundaries  of  said  mining  location,  he  alleged  that  the  same 
was  not  agricultural  land,  but  was  more  valuable  for  its  min- 
erals than  for  other  purposes ;  that  at  the  time  plaintiff  and 
his  grantors  entered  the  same  under  the  pre-emption  laws  of 
the  United  States,  and  before  patent  issued  to  the  same,  said 
land  was  known  to  contain  valuable  minerals,  and  had  in  fact 
been  located  under  the  mineral  laws  of  the  United  States,  and 
opened  up,  and  shown  to  contain  ores  of  great  value.  (3) 
That  appellant  holds  said  land  covered  by  said  locations  by 
virtue  of  a  compliance  with  the  mining  laws  of  the  United 
States.  The  case  having  been  tried  in  the  court  below  by  a 
jury,  a  verdict  for  plaintiff  (appellee  herein)  was  returned, 
and  judgment  entered  in  accordance  therewith.  At  the  trial, 
appellee,  to  establish  his  right  to  recover,  put  in  evidence 
certain  deeds,  by  which  he  deraigned  title  to  the  land  de- 
scribed in  his  complaint  from  one  Blackburn,  who,  in  1879, 
obtained  a  patent  from  the  United  States  to  the  same,  under 
a  pre-emption  entry,  and  also  put  in  evidence  this  patent. 
Appellant  then  offered  to  prove  that  at  the  time  of  the  pre- 
emption entry  by  Blackburn,  and  the  issuance  of  said  patent, 
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there  was  upon  said  land  a  well-defined  gold  and  silver  bearing 
quartz-vein  of  ore,  and  that  the  same  was  then  known  to  exist, 
and  had  been  prior  thereto  located  and  worked  for  its  min- 
erals. The  exclusion  of  this  evidence  by  the  trial  court  is 
relied  upon  by  appellant  b&  the  principal  assignment  of  error. 
The  first  question  suggested  by  this  assignment  is,  when 
and  under  what  state  of  facts  may  a  patent  of  the  United 
States  to  land  obtained  under  the  pre-emption  laws  be  col- 
laterally impeached  in  an  action  at  law!  The  general  rule, 
as  laid  down  by  the  authorities,  as  to  the  conclusiveness  of 
a  patent  in  such  a  case  seems  to  be  that  all  persons  whatso- 
ever, in  an  action  at  law,  are  concluded  by  the  patent  upon  all 
matters  and  things  over  which  the  land-officers  of  the  govern- 
ment have  jurisdiction,  and  are  authorized  to  exercise  their 
judicial  functions.  **The  judgment  of  the  land  department 
of  the  government  upon  all  matters  properly  determinable  by 
them  is  conclusive,  when  brought  to  notice  in  a  collateral 
proceeding,  and  can  be  assailed  only  by  a  direct  proceeding 
for  its  correction  and  annulment."  Smelting  Co.  v.  Kemp, 
104  U.  S.  647;  Steel  v.  Smelting  Co,,  106  U.  S.  450, 1  Sup.  Ct. 
Rep.  389.  In  the  case  last  cited,  Justice  Miller,  delivering  the 
opinion  of  the  court,  quotes  with  approval  the  general  doc- 
trine as  expressed  in  Johnson  v.  Towsley,  13  Wall.  72 :  **That, 
when  the  law  has  confided  to  a  special  tribunal  the  authority 
to  hear  and  determine  certain  matters  arising  in  the  course 
of  its  duties,  the  decision  of  that  tribunal,  within  the  scope 
of  its  authority,  is  conclusive  upon  all  others,  and  that  the 
action  of  the  land-office  in  issuing  a  patent  for  any  of  the 
public  land  subject  to  sale,  by  pre-emption  or  otherwise,  is 
conclusive  of  the  legal  title,  must  be  admitted,  under  the  prin- 
ciple above  stated;  and  in  all  courts,  and  in  all  forms  of 
judicial  proceedings,  when  this  title  must  control,  either  by 
reason  of  the  limited  powers  of  the  court  or  the  essential  char- 
acter of  the  proceedings,  no  inquiry  can  be  permitted  into 
the  circumstances  under  which  it  was  obtained.*'  This  un- 
assailable character  of  a  patent  of  the  United  States  applies 
only  in  so  far  as  the  land  department  has  jurisdiction  and 
authority  to  act.  It  is  well  settled,  in  repeated  decisions  of 
the  supreme  court  of  the  United  States,  that,  if  the  land  de- 
partment exceeds  its  jurisdiction  in  issuing  a  patent  to  land 
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not  the  subject  by  it  of  sale  or  disposal,  this  may  be  shown 
in  an  action  at  law  to  defeat  its  operation  and  annul  its  char- 
acter as  a  conveyance.  In  Steel  v.  Smelting  Co,,  cited  above, 
this  language  is  used:  ''It  need  hardly  be  said  that  we  are 
speaking  of  a  patent  issued  in  a  case  where  the  land  depart- 
ment had  jurisdiction  to  act;  the  lands  forming  part  of  the 
public  domain,  and  the  law  having  provided  for  their  sale.  If 
they  never  were  the  property  of  the  United  States,  or  if  no 
legislation  authorized  their  sale,  or  if  they  had  previously 
been  disposed  of,  or  if  they  had  been  reserved  from  sale,  the 
patent  would  be  inoperative  to  pass  the  title,  and  objections 
to  it  could  be  taken  on  these  grounds  at  any  time  and  in  any 
form  of  action." 

It  is  readily  apparent  from  these  general  principles  just 
stated  that  the  difficulty  is  in  applying  them  to  particular 
cases,  and  in  formulating  such  a  rule  as  will  make  clear 
whether  any  given  state  of  facts  brings  the  case  within  the 
general  doctrine  as  to  the  conclusiveness  of  a  patent,  or  brings 
it  within  one  of  the  exceptions  stated  above ;  and  this  brings 
us  to  the  next  question  suggested  by  the  assignment :  Was  the 
patent  to  Blackburn,  obtained  under  the  pre-emption  laws, 
open  to  attack  in  this  suit  by  proof  that,  at  the  time  of  its 
issuance,  there  were,  within  the  land  which  it  covered, 
''known  mines,"  valuable  for  their  minerals,  and  thus  to  avoid 
its  effect  as  a  conveyance  of  the  legal  title  of  the  government 
to  so  much  of  the  land  as  was  included  within  the  mining  loca- 
tions claimed  by  the  appellant?  The  position  taken  by  the 
counsel  for  appellant  is  that  the  effect  of  the  exemption  of 
"known  salines  or  mines"  in  the  pre-emption  act  is  to 
wholly  reserve  such  lands  from  sale,  and  thus  to  limit  the 
power  of  the  land  department  to  pass  title  to  the  same  under 
the  provisions  of  the  pre-emption  act.  On  the  other  hand,  it 
is  contended  by  the  counsel  for  appellee  that  the  effect  of  the 
exemption  is  simply  to  require  the  land  department,  by  proof, 
in  its  judicial  character,  before  issuing  a  patent,  to  ascertain 
whether  mines  are  known  to  exist  within  the  boundaries  of 
the  claim,  and  that  the  action  of  the  department  in  issuing  a 
patent  is  as  conclusive  upon  that  point  ais  upon  other  ques- 
tions of  fact  upon  which  the  department  is  required  to  pass  in 
issuing  a  patent.    None  of  the  cases  cited  by  appellant  are 
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directly  in  point  upon  the  questions  presented  by  these  op- 
posing views  of  the  law,  in  that  they  were  either  cases  of 
patents  issued  by  the  government  where  the  title  to  the  lands 
was  not  in  the  government  at  the  date  of  issuance,  or  where 
the  lands  had  been  reserved  from  sale,  and  therefore  the 
land  department  had  no  jurisdiction  over  them,  or  cases  in- 
volving the  construction  to  be  given  to  the  reservation  of 
known  mines  under  town-site  acts,  and  in  some  instances 
under  placer  locations.  These  cases,  however,  particularly 
those  in  reference  to  the  efEect  of  town-site  patents,  and  also 
of  patents  to  placer  mines,  are  instructive,  in  so  far  as  they 
illustrate  and  indicate  the  general  policy  of  the  government 
in  reserving  valuable  mineral  lands,  known  to  be  such  at  the 
date  of  patent,  from  the  operation  of  a  patent  issued  in  any 
other  method  than  that  specifically  provided  by  Congress 
for  the  disposal  of  its  minerals;  and  we  may  gather  from 
them,  as  well  as  from  an  examination  of  the  various  acts  of 
Congress  relative  to  the  disposal  of  the  public  lands,  to  what 
extent  the  land  department  is  empowered  to  act  in  passing 
upon  the  nature  and  character  of  land  containing  minerals, 
so  as  to  conclude  by  its  action  all  persons  not  connected  with 
the  original  source  of  title  from  calling  in  question,  in  an 
action  of  law,  the  validity  of  such  patent.  Section  2318  of  the 
Revised  Statutes  of  the  United  States  is  declaratory  of  the 
general  policy  of  the  government  with  respect  to  her  general 
lands.  It  reads:  **In  all  cases,  lands  valuable  for  minerals 
shall  be  reserved  from  sale,  except  as  otherwise  expressly 
directed  by  law.'*  This  must  be  taken,  in  view  of  the  fact 
that  prior  to  the  act  of  July  4,  1866,  no  law  authorized  the 
sale  or  disposal  of  any  mineral  lands  belonging  to  the  United 
States,  and  the  further  fact  that  subsequent  laws  incorporated 
in  the  Revised  Statutes  provide  expressly  how  title  to  such 
lands  may  be  acquired,  as  limiting  the  power  and  authority  of 
the  land  department  in  disposing  of  the  public  lands  valuable 
for  minerals  to  some  method  and  under  such  conditions  as 
may  be  specifically  pointed  out  by  some  act  of  Congress. 
Nearly  all  of  what  are  known  as  the  '* Public  Land  Acts"  con- 
tain reservations  of  some  description  from  their  operation  of 
lands  known  to  contain  minerals  of  value.  Thus,  in  section 
2392  of  the  Revised  Statutes,  it  is  provided  that,  under  the  pro- 
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visions  of  the  to^i^-site  act,  '*no  title  shall  be  acquired  to  any 
mine  of  gold,  silver,  cinnabar,  or  copper,  or  to  any  valid  min- 
ing claim  or  possession  held  under  existing  laws.''  Section 
2341  restricts  homestead  entries  to  lands  upon  which  ''no  val- 
uable mines  of  gold,  silver,  cinnabar,  or  copper  have  been  dis- 
covered." Section  2333  exempts  from  the  operation  of  the 
patent  obtained  under  the  provisions  of  law  relating  to  placer 
locations  all  veins  or  lodes  containing  valuable  mineral  known 
to  exist  at  the  time  of  the  application  for  the  patent,  while 
section  2258  provides  that  lands  upon  which  are  situated  any 
** known  salines  or  mines,"  unless  otherwise  specifically  pro- 
vided by  law,  shall  not  be  subject  to  the  rights  of  pre-emption. 
So  far  as  the  supreme  court  of  the  United  States  hais  construed 
these  various  provisions  of  the  acts  of  Congress  relative 
to  mineral  lands,  it  has,  it  seems  to  us,  from  an  examination 
of  the  cases,  uniformly  held  them  to  be  a  limitation  upon 
the  power  of  the  land  department,  by  patent,  to  pass  title  of 
any  kind,  legal  or  equitable,  to  lands  reserved  from  operation 
of  the  acts  by  which  title  to  lands  may  be  acquired  by  reason 
of  their  known  mineral  character.  These  cases  are  princi- 
pally of  two  classes, — those  known  as  the  ** Town-Site"  and 
those  known  as  the  ** Placer  Mine"  cases.  The  first  construe 
the  reservation  contained  in  section  2392,  and  the  latter 
the  exemption  contained  in  section  2333  of  the  Revised  Stat- 
utes. So  far  as  we  have  been  able  to  find,  the  effect  in  limiting 
the  power  of  the  land  department  of  the  exemption  from  the 
operation  of  the  homestead  law,  found  in  section  2341,  and 
also  the  exemption  from  the  operation  of  the  pre-emption 
law,  found  in  section  2258  of  the  Revised  Statutes,  now  un- 
der consideration,  has  never  been  judicially  determined  by 
that  court.  An  examination,  however,  of  these  Town-Site  and 
Placer  Mine  Cases  leads  to  the  conclusion  that  the  same  rules 
would  apply  in  the  construction  of  the  latter  section  as  in 
the  former. 

The  leading  case  under  the  town-site  act  is  that  of  Deffeback 
V.  Hawke,  115  U.  S.  404,  6  Sup.  Ct.  Rep.  95.  In  thi^  case  the 
plaintiff,  who  had  obtained  patent  to  certain  mineral  lands 
in  Dakota  under  a  placer  mining  location,  brought  suit  in 
ejectment  against  the  defendant,  who  claimed  a  right  of 
possession  to  part  of  the  premises  included  in  the  patent  by 
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virtue  of  an  entry  under  the  town-site  act  made  prior  to 
the  placer  location  and  patent.  The  court  held  that  although 
an  entry  under  the  town-site  act  might  be  made  of  lands  con- 
taining valuable  minerals,  discovered  to  be  such  after  the  en- 
try for  town-site  purposes,  yet,  such  entry,  and  the  patent 
obtained  thereunder,  would,  under  the  general  policy  of  the 
law  with  reference  to  mineral  lands,  and  particularly  under 
section  2392  of  the  Revised  Statutes,  exempting  from  the  pro- 
visions of  the  act  any  mine  of  gold,  silver,  cinnabar,  or  copper^ 
confer  no  title  to  any  lands  contained  within  its  limits,  known 
at  the  time  to  be  valuable  for  their  minerals  or  discovered 
to  be  such  before  their  occupation  or  improvement  for  resi- 
dence or  business  under  the  town-site  title.  In  a  more  recent 
case — that  of  Davis's  Adm.  v.  Weibbold,  reported  in  139 
U.  S.  508,  11  Sup.  Ct.  Rep.  628,  which  was  an  action  brought 
by  Weibbold,  plaintiff,  to  recover  certain  land  situate  in 
Silver  Bow  County,  Montana,  embraced  in  a  patent  to  a  lode- 
mining  claim  issued  in  1880,  against  the  defendant,  Davis, 
who  held  possession  and  claimed  title  to  the  same  under  a 
subsequent  patent  to  the  town-site  of  Butte  City,  issued  in 
1877  to  the  probate  judge  as  trustee  for  the  use  of  the  occu- 
pants of  said  town-site — the  question  was  presented  whether 
proof  was  admissible  to  show  that  at  the  time  said  patent 
issued  to  said  town-site  the  premises  embraced  in  the  lode 
claim  were  not  known  to  contain  valuable  minerals,  and  thus 
to  establish  that  the  town-site  patent  carried  complete  title 
to  the  land  embraced  therein,  notwithstanding  it  was  sub- 
sequently found  to  contain  minerals  of  value.  In  passing 
upon  this  question,  the  court,  while  admitting  that  the  lan- 
guage of  the  declaration  in  the  town-site  act,  *'that  no  title 
shall  be  acquired  to  any  mine  of  gold,  silver,  cinnabar,  or  cop- 
per, or  to  any  valid  mining  claim  or  possession  held  under  ex- 
isting laws,"  was  quite  broad  enough  to  constitute  a  reserva- 
tion to  the  United  States  in  the  lands  sold  of  mines  known  at 
date  of  patent  to  exist  therein,  as  well  as  those  subsequently 
discovered,  yet  reiterate  and  adhere  to  the  doctrine  expressed 
in  Deffeback  v.  Hawke,  that  the  reservation  must  be  read 
"merely  to  prohibit  the  passage  of  title  under  the  provisions 
of  the  town-site  laws  to  mines  of  gold,  silver,  cinnabar,  and 
copper,  which  are  known  to  exist  on  the  issue  of  the  town- 


Jan.  1892.]       Kansas  City  M.  and  M.  Co.  v.  Clay.  333 

site,  and  to  mining  claims  and  mining  possessions  in  respect 
to  which  such  proceedings  have  been  taken  under  the  law  or 
the  custom  of  miners  as  to  render  them  valid,  creating  a 
property  right  in  the  holder,  and  not  to  prohibit  the  acquisi* 
tion  for  all  time  of  mines  which  then  lay  buried  in  the  depths 
of  the  earth."  As  a  necessary  sequence  to  the  view  thus  ex- 
pressed, as  to  how  far  the  reservation  of  mineral  lands 
from  the  act  should  be  held  to  extend,  the  court  held  that 
whenever  the  presumption  arises  from  the  issuance  of  a 
patent  to  a  mine  embraced  in  a  prior  town-site  patent  that 
the  mine  was  known  to  exist,  and  the  land  known  to  be  valu- 
able for  its  minerals  at  the  date  of  the  patent,  proof  rebutting 
this  presumption  is  admissible,  thus  recognizing  that  an  issue 
might  arise  in  an  action  at  law  as  to  whether  a  patent  to 
a  town-site  carries  with  it  any  title  to  mineral  lands  em- 
braced within  its  boundaries.  A  very  instructive  case,  and 
the  leading  one  upon  the  subject  of  exemption  under  * 'placer 
mining"  locations  and  entry  made  by  section  2333,  is  that  of 
Reynolds  v.  Mining  Co.,  116  U.  S.  687,  6  Sup.  Ct.  Rep.  601. 
In  this  case  plaintiff  sought  to  recover  possession  of  a  certain 
lode  or  vein  containing  minerals  in  the  possession  of  the  de- 
fendant. Plaintiff  claimed  title  as  the  patentee  of  certain 
placer  patents  covering  the  said  mineral-bearing  vein  in  pos- 
session of  the  defendant,  who  relied  wholly  upon  the  weakness 
of  plaintiff's  title,  by  reason  of  the  fact  that  said  vein  or  lode 
was  known  to  exist  at  the  date  of  the  issuance  of  said  patent, 
and  was  therefore  exempted  by  act  of  law  from  its  operation 
as  a  conveyance  from  the  government.  This  position  of  de- 
fendant was  sustained  by  the  court,  and  the  doctrine  clearly 
announced  that  a  placer  patent  conveyed  no  title  to  lodes  or 
veins  within  its  boundaries,  known  to  exist  at  the  date  of  is- 
suance, but  only  to  such  lodes  or  veins  whose  existence  at  the 
date  of  patent  were  unknown,  leaving  a  court  of  law  to  de- 
termine the  existence  of  the  fact  whether  or  not  such  lodes  or 
veins  were  known  to  exist  at  the  date  of  such  patent.  It  was 
argued,  however,  that  the  latter  and  other  similar  cases  are 
not  to  be  taken  as  authorities  in  this  case,  inasmuch  as  patents 
to  placer  claims  specifically  and  in  terms  exempt  all  lodes, 
veins,  or  other  mineral-bearing  quartz  which  are  claimed  or 
known  to  exist  at  the  date  of  the  patent  from  its  operation  as 
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a  conveyance.  The  court,  however,  in  the  last-mentioned  case, 
say  that  this  exception  in  the  granting  clause  of  a  placer 
patent  only  gives  expression  to  what  was  evidently  the  inten- 
tion of  Congress  in  the  statutes,  and,  in  eflfect,  whether  such 
exception  appeared  in  the  patent  or  not,  such  veins,  lodes,  or 
mineral-hearing  quartz  would  be  excluded,  as  much  as  if 
described  in  clear  terms.  In  what  particular  the  law  with  re- 
spect to  patents  to  placer  claims  differs  in  this  regard  from 
patents  of  pre-emption  claims,  it  seems  to  us,  is  not  apparent. 
In  the  former  case  the  statute  declares  that  **  where  a  vein  or 
lode,  such  as  is  described  in  section  2320  was  known  to  exist 
within  the  boundaries  of  a  placer  claim  an  application  for  a 
patent  to  such  placer  claim,  which  does  not  include  an  appli- 
cation for  the  vein  or  lode  claim,  .shall  be  construed  as  a 
conclusive  declaration  that  the  claimant  of  the  placer  claim 
has  no  right  of  possession  of  the  vein  or  lode  claim ;  but  where 
the  existence  of  the  vein  or  lode  in  the  placer  claim  is  not 
known,  a  patent  for  the  placer  claim  shall  convey  all  valuable 
minerals  and  other  deposits  within  the  boundaries  thereof." 
In  the  latter  ca^e,  ** known  salines  or  mines"  are  declared  by 
the  statute  to  be  exempt  from  the  operation  of  the  pre-emption 
law.  It  is  evident,  it  seems  to  us,  from  these  various  provis- 
ions of  the  statute,  that  Congress  intended  equally  to  take  it 
out  of  the  power  of  the  land  department  in  the  one  case  to 
convey  by  patent  even  the  legal  title  to  veins  or  lodes  known 
to  exist  within  the  boundaries  of  a  placer  claim,  and  in  the 
other  known  mines  by  patent  obtained  under  a  pre-emption 
entry. 

An  examination  of  the  pre-emption  act  will  show  the  weak- 
ness of  the  contention  that  the  existence  or  non-existence  of 
known  mines  upon  the  land  claimed  under  a  pre-emption  en- 
try is  a  fact  for  the  determination  of  the  land-officers  at  date 
of  final  proof,  and  that  their  action  in  issuing  patent  is  con- 
clusive upon  that  fact.  It  will  be  observed  that  the  pre-emp- 
tion law,  whatever  may  be  the  practice  of  the  land  department 
in  requiring  ex  parte  proof  of  the  non-mineral  character  of  the 
land,  does  not  make  it  the  duty  of  the  land-officers  to  take 
proof  at  the  time  of  filing  the  declaratory  statement,  or  at  the 
time  of  final  proof  and  payment,  to  ascertain  whether  **  known 
salines  or  mines"  exist  within  the  boundaries  of  the  claim,  as 


Jan.  1892.]      Kansas  City  M.  and  M.  Co.  v.  Clay.  335 

a  prerequisite  to  his  right  to  obtain  patent  to  the  same.  It 
does  require  proof  of  the  claimant's  qualifications  to  obtain 
land  under  the  act,  of  his  good  faith,  and  also  of  the  settle- 
ment and  improvement  of  the  land  in  question. '  Such,  in  sub- 
stance, are  the  facts  required  to  be  shown  by  the  claimant, 
and  as  to  these  the  patent  is  conclusive  in  an  action  at  law. 
Upon  these  facts  depended  the  personal  right  of  the  claimant 
to  require  a  conveyance  from  the  government  upon  payment 
of  the  amount  required,  provided  the  law  gave  him  the  right 
to  purchase  the  particular  land  included  in  his  application. 
Upon  the  existence  of  the  fact  whether  or  not  the  land  con- 
tained ** known  salines  or  mines,"  by  section  2258,  depended 
the  right  to  purchase  that  particular  piece  of  land,  and  the 
right  of  the  land  department  to  sell  it.  If  it  was  the  policy  of 
the  law  to  leave  the  determination  of  both  these  questions  to 
the  land  department,  from  the  ex  parte  proof  of  the  claimant, 
it  seems  strange  that  nothing  is  said  in  the  act  as  to  proof  of 
the  latter.  We  cannot,  therefore,  assent  to  this  view  that  it  is 
a  fact  to  be  shown  at  the  time  of  the  application,  that  the  land 
does  or  does  not  contain  known  mines,  and  that  the  patent  is 
conclusive  upon  that  point. 

We  conclude,  therefore,  that  the  exemption  of  **  known 
salines  or  mines,"  under  the  pre-emption  law,  should  be  con- 
strued as  preventing  the  obtaining,  under  the  act,  of  any  title 
to  such  mines  as  are  known  to  exist  at  the  date  of  applica- 
tion for  patent,  and  hence  as  constituting  one  of  the  exceptions 
to  the  conclusiveness  of  a  patent  to  the  public  domain  men- 
tioned by  ttie  court  in  Smelting  Co.  v.  Kemp,  for  the  want  of 
authority  or  power  in  the  land  department  to  pass  by  pre- 
emption patent  the  title  of  the  government  to  such  mines. 
The  title  remaining  in  the  United  States,  it  follows  that,  when 
such  patent  has  issued,  it  may  be  collaterally  attacked  in  an 
action  at  law  by  proof  that  such  mines  were  known  to  exist 
at  the  time  of  issuance  of  patent,  and  its  character  as  a  con- 
veyance of  such  mines  be  defeated. 

For  the  reasons  stated,  we  hold,  therefore,  that  the  court 
erred  in  not  permitting  the  defendant  to  prove  that  at  the 
time  of  the  application  for  patent  by  Blackburn,  under  his 
pre-emption  entry,  there  was  upon  the  land  described  in  the 
patent  a  known  mine  of  gold  and  silver-bearing  quartz,  and 
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that  the  same  had  been  prior  thereto  located  and  worked  for  its 
minerals.  Judgment  is  accordingly  reversed,  and  the  case 
repaanded  for  a  new  trial. 

Gooding,  C.  J.,  and  Kibbey,  J.,  concur. 


[Civil  No.  293.    FUed  January  16,  1892.] 
[29  Pac.  386,  sub  nom.  Shute,  Sheriff,  et  al,  v.  Eeyser.] 

WILLIAM  KBYSER,  PlaintiflE  and  Appellee,  v.  GEORGE 
E.  SHUTE,  Sheriff,  et  al.,  Defendants  and  Appellants. 

1.  Appeal  and  Error — Appeals — ^How  Perfected — ^Rev.  Stats.  Ariz. 

1887,  Par.  849,  GrnsD — ADDrrioNAL  Transcript. — An  appeal  is 
perfected  bj  giving  notice  of  appeal  in  open  court  and  by  filing  with 
the  clerk  of  the  court  below  an  appeal  bond  or  an  ajfidavit  in  lieu 
thereof,  within  twentj  dajs  after  the  expiration  of  the  term  at 
which  the  judgment  appealed  from  ia  rendered.  Statute,  supra. 
Where  notice  of  appeal  was  dulj  given,  but  the  original  transcript 
failed  to  show  the  filing  of  an  appeal  bond,  after  motion  to  dis- 
miss for  failure  to  file  such  bond,  appellants  may  file  an  additional 
and  corrected  transcript  showing  the  proper  bond  was  duly  filed. 
The  jurisdiction  of  this  court  vests  upon  the  performance  of  the 
conditions  required  by  statute,  and  the  motion  to  dismiss  will  be 
denied. 

2.  Same — Assignments  op  Error — Fundamental  Error — ^Eev.  Stats. 

Ariz.  1887,  Par.  937,  Cited. — The  rule  that  in  the  absence  of  an 
assignment  of  errors  the  judgment  will  be  affirmed  or  the  appeal 
dismissed  applies  only  when  the  error  is  not  fundamental.  Where 
the  error  appears  on  the  face  of  the  record  as  a  demurrer  to  the 
complaint,  and  goes  to  the  right  of  the  plaintiff  to  maintain  the 
action,  it  must  be  considered  though  it  be  not  assigned.  Statute, 
supra,  cited.  GUa  B,  I.  Co.  v.  Wolfley,  ante,  p.  176,  24  Pac.  257; 
Putnam  v.  Putiuim,  ante,  p.  182,  24  Pac.  320,  limited;  United  States 
V.  Tidhall,  post,  p.  384,  29  Pac.  385,  cited. 

8.  Injunctions — Practice — Appeals — GtOverned  by  Code  Civtl  Pro- 
cedure— Rev.  Stats.  Ariz.  1887,  Par.  2144,  Construed. — Paragraph 
2144,  supra,  permits  the  supplying  of  any  matter  of  practice  or 
procedure  in  injunction  suits,  provisions  for  which  have  not  been 
made  by  the  code,  and  that  in  supplying  such  omissions  the  rules 
generally  prevalent  in  courts  of  equity  shaU  govern.    The  right  to 
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appeal  in  injanction  cases  is  given  and  regulated  by  the  Code  of 
Civil  Procedure. 

4.  CoRPOBATiONS — ^FOREIGN — POWERS — ^PRESUMPTION. — In  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  a  foreign  corpora- 
tion has  the  same  powers  to  sue  and  be  sued,  to  appear  and  defend 
when  sued,  or  suffer  default  and  judgment  thereby,  as  a  domestic 
private  corporation. 

6.  Same — Judgments — Power  to  Confess — Incident  to  the  Right  to 
Sue  and  be  Sued. — ^A  private  corporation  has  the  right  to  confess 
judgment. 

6.  Same — Insolvent — Preferences — Confession  of  Judgment — ^Who 
May  Complain — ^Voidable — Collateral  Attack. — Even  though  it 
be  true  that  an  insolvent  corporation  may  not  give  a  preference 
by  confession  of  judgment  or  otherwise,  only  existing  creditors  can 
complain.  Such  preferential  judgment  is  not  void  but  voidable, 
and  is  not  subject  to  collateral  attack. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Gila.  Wil- 
liam W.  Porter,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

George  R.  Berry,  for  Appellants. 

Anderson,  Fitzgerald  &  Anderson,  for  Appellee. 

KIBBEY,  J. — This  was  a  suit  by  the  appellee  against  the 
appellant  George  B.  Shute,  sheriff  of  Gila  County,  and  the 
other  appellants,  judgment-creditors  of  the  Old  Dominion  Cop- 
per Mining  Company,  to  enjoin  them  from  a  threatened  sale  of 
certain  property  under  an  execution  against  that  company, 
being  property  alleged  formerly  to  have  been  property  of  the 
company,  but  of  which  the  appellee  now  alleges  himself  to  be 
the  owner.  A  motion  has  been  made  in  this  court  to  dismiss 
the  appeal  because  (1)  of  a  defect  in  the  certificate  of  the 
clerk  of  the  district  court  appended  to  the  transcript,  in  that 
it  omits  to  state  that  the  transcript  is  a  transcript  of  all  the 
proceedings  had  in  the  cause  in  the  court  below:  (2)  the 
transcript  does  not  contain  a  copy  of  the  appeal-bond  or  aflS- 
davit  in  lieu  thereof;  (3)  the  transcript  does  not  contain  a 
copy  from  the  fee-book  of  the  costs  accrued;  and  (4)  the  tran- 
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script  does  not  show  that  the  assignment  of  errors  was  ever 
filed  in  said  cause. 

An  appeal  to  this  court  from  the  judgment  of  a  district 
court  is  perfected  by  giving  notice  of  appeal  therefrom  in 
open  court,  and  by  filing  with  the  clerk  of  the  district  court  an 
appeal-bond  or  affidavit  in  lieu  thereof  within  twenty  days 
after  the  expiration  of  the  term  at  which  the  judgment  ap- 
pealed from  was  rendered.    Rev.  Stats.  Ariz.  1887,  sec.  849. 

It  appears  from  the  transcript  originally  filed  here,  omitting 
notice  of  some  irregularities  relative  thereto,  which  we  deem 
to  have  been  waived  by  the  stipulation  of  the  parties,  that 
notice  of  appeal  was  given.  The  original  transcript  omits,  how- 
ever, any  mention  of  the  filing  of  an  appeal-bond,  or  affidavit 
in  lieu  thereof;  but  there  appears,  in  the  certificate  of  the 
clerk  of  the  district  court  whence  this  appeal  comes,  the  state- 
ment that  an  undertaking  on  appeal,  in  due  form  and  time, 
had  been  filed,  and  was  on  file  in  his  office  with  the  papers  in 
the  cause.  Appellants,  after  the  motion  to  dismiss  had  been 
made,  offered  to  file  an  additional  transcript,  (made  by  the 
clerk  of  the  district  court,)  which  was  duly  certified,  from 
which  it  appeared  that  an  appeal-bond  had  been  filed  within 
the  time  and  in  the  form  prescribed.  The  jurisdiction  of  this 
court  having  vested  upon  the  concurrence  of  the  two  acts  of 
giving  notice  of  appeal  and  the  filing  of  a  bond  as  required, 
the  appellants  were  allowed  to  file  the  additional  transcript. 
The  additional  transcript  also  includes  the  statement  of  costs 
which  had  been  omitted  from  the  original  transcript.  Ordi- 
narily, in  the  absence  of  an  assignment  of  errors,  this  court 
is  justified  in  either  affirming  the  judgment  below  or  dismiss- 
ing the  appeal.  OUa  B.  I.  Co.  v.  Wolfley,  ante,  p.  176,  24  Pac. 
257;  Putnam  v.  Putnam,  ante,  p.  182,  24  Pac.  320;  United 
States  V.  Tidball,  post,  p.  384,  29  Pac.  385,  (at  this  term); 
But  this  is  so  only  when  the  error  is  not  fundamental.  If  the 
error  be  one  appearing  on  the  face  of  the  record,  and  goes 
directly  to  the  foundation  of  the  right  of  the  plaintiff  to  main- 
tain his  action  at  all,  then  we  cannot  avoid  considering  it,  even 
though  it  be  not  assigned.  See  section  937,  Rev.  Stats.  Ariz. 
1887.  United  States  v.  Tidbail,  (at  this  term).  To  this  extent 
we  limit  the  rule  laid  down  in  Putnam  v.  Putncpm,  The 
motion  to  dismiss  the  appeal  is  overruled. 
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There  was  a  judgment  in  the  court  below, — a  judgment 
perpetually  enjoining  the  appellants  from  selling  the  prop- 
erty in  dispute  under  the  executions  described  in  the  com- 
plaint. There  is  in  the  record  neither  a  statement  of  facts,  a 
bill  of  exceptions,  nor  a  motion  for  a  new  trial.  There  are 
several  alleged  errors  argued  by  appellants,  all  of  them  relat- 
ing to  rulings  of  the  court  below  made  during  the  progress 
of  the  trial  of  the  case.  It  is  objected  here  that  we  cannot 
consider  these  errors,  because  they  do  not  properly  appear  of 
record.  Appellants  very  strenuously  urge,  however,  that  our 
code  does  not  require,  in  cases  where  the  relief  sought  is 
merely  injunctive,  that  errors  occurring  at  the  trial  shall  be 
incorporated  into  the  record  in  the  manner  prescribed  in  the 
Code  of  Civil  Procedure,  and  cite  section  2144  of  the  Revised 
Statutes  of  1887.  Section  2144  is:  '*The  principles,  practice, 
and  procedure  governing  courts  of  equity  shall  govern  pro- 
ceedings in  injunctions,  when  the  same  are  not  in  conflict  with 
the  provisions  of  this  act  or  other  law."  Upon  this  appellants 
argue  that  the  practice  and  procedure,  even  upon  appeal  and 
in  the  manner  of  perfecting  it,  are  "governed  by  the  rules  of 
practice  of  the  federal  courts  of  the  United  States  and  the 
high  court  of  chancery  of  England."  We  cannot  concur  in 
that  view.  Section  2144  simply  permits  the  supplying  of  any 
matter  of  practice  or  procedure  in  injunction  suits,  provis- 
ions for  which  have  not  been  made  by  our  code,  and  that  in 
supplying  such  omissions  we  shall  be  governed  by  the  prin- 
ciples, practice,  and  procedure  generally  prevalent  in  courts 
of  equity  in  such  cases.  Our  code  has  prescribed  the  prac- 
tice and  procedure  in  all  cases  of  appeal  from  the  district 
courts  to  this  court.  It  was  not  intended  to  prescribe  a  differ- 
ent practice  upon  appeal  in  injunction  cases.  Title  35,  "In- 
junctions," of  which  section  2144  is  a  part,  is  a  separate  act 
within  itself,  distinct  from  the  General  Civil  Code  of  Proced- 
ure. In  it  there  is  no  provision  at  all  for  appeal.  The  right 
to  appeal  in  injunction  cases  is  given  by  the  provisions  of  the 
Civil  Code  of  Procedure,  and,  of  course,  we  think,  governed 
and  regulated  by  it.  If  not,  we  are  at  a  loss  to  know  to  what 
courts  of  equity  we  should  look  for  our  rules  of  practice  in 
matters  of  appeal  in  injunction  cases.  We  see  no  reason  for 
preferring  the  practice  prevailing  in  the  federal  courts  to 
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those  of  any  of  the  several  states  where  there  are  courts  of 
chancery.  Besides,  the  federal  courts  are  not  "courts  of 
eq\iity,"  any  more  than  are  the  courts  of  our  territory.  There 
being  no  statement  of  facts  and  no  bill  of  exceptions,  the  only 
record  presented  for  our  consideration  is  the  judgment-rolL 
The  defendants  demurred  to  the  complaint  The  demurrer 
was  overruled.  If  this  be  error,  it  is  one  fundamental  and 
apparent  upon  the  record,  and  need  not  here  be  assigned.  As 
a  matter  of  fact,  it  is  not  assigned.  It  is  alleged  in  the  com- 
plaint that  the  appellant  Shute  is  the  sheriff  of  Gila  County; 
that  the  other  appellants  are  residents  of  New  York  and  are 
copartners;  that  the  Old  Dominion  Copper  Mining  Company 
is  a  corporation  organized  under  the  laws  of  the  state  of  New 
York,  and  has  heretofore  been  carrying  on  business  in  Ari- 
zona ;  that  on  and  prior  to  the  23d  of  February,  1884,  the  Old 
Dominion  Copper  Mining  Company  was  the  owner  of  certain 
mining  property,  a  description  of  which  is  set  out  in  the  com- 
plaint ;  that  on  that  day  a  judgment  was  duly  entered  in  the 
district  court  of  the  second  judicial  district  of  the  territory 
of  Arizona,  in  and  for  Gila  County,  against  the  said  Old  Do- 
minion Copper  Mining  Company,  in  favor  of  George  Pope 
and  others  (among  whom  was  the  plaintiff  in  this  case)  for 
the  sum  of  $277,378.27,  and  interest  from  January  31,  1884, 
and  ten  dollars  costs;  that  said  judgment  was  by  confession; 
that  on  the  twenty-sixth  day  of  January,  188G,  an  exeeulK  n 
upon  said  judgment  was  issued  to  and  placed  in  the  hands  of 
the  sheriff  of  Gila  County,  commanding  him  to  cause  to  be 
made  the  moneys  in  said  writ  specified  off  of  the  lands,  heredit- 
aments, and  real  property  (if  suflScient  personal  property 
could  not  be  found)  belonging  to  said  judgment  debtor,  the 
Old  Dominion  Copper  Mining  Company,  on  the  twenty-third 
day  of  February,  1884,  or  at  any  time  thereafter ;  that,  there 
not  being  sufficient  personal  property  of  said  debtor,  the  exe- 
cution was  levied  on  all  the  right,  title,  and  interest  of  said 
judgment  debtor  in  and  to  the  property  described  in  the  com- 
plaint, as  the  property  of  the  judgment  debtor;  and  that  the 
same  was  duly  sold  under  and  by  virtue  of  said  execution  and 
levy  by  said  sheriff  (together  with  other  real  estate  of  said 
debtor)  to  plaintiff  on  the  twentieth  day  of  February,  1886, 
for  one  hundred  and  thirty  thousand  dollars  lawful  money  of 
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the  United  States,  and  certificate  of  sale  was  duly  issued  there- 
for; that  after  the  time  for  redemption  had  expired,  to  wit, 
on  the  21st  of  August,  1886,  a  deed  was  duly  executed  by  said 
sheriff  to  plaintiff  for  the  real  estate  so  sold  by  him  to  the 
plaintiff ;  that,  by  virtue  of  said  levy,  sale,  and  deed,  plaintiff 
became  vested  with  all  the  right,  title,  and  interest  in  said  real 
estate,  and  on  the  21st  of  August,  1886,  entered  into  and  has 
since  remained  in  possession  thereof,  claiming  the  fee-simple 
title  thereto  under  said  levy,  sale,  and  deed ;  that  on  the  30th 
of  November,  1887,  three  judgments  were  rendered  in  said  dis- 
trict court  in  and  for  the  county  of  Cochise,  in  favor  of  the 
appellants,  other  than  Shute,  against  the  Old  Dominion  Cop- 
per Mining  Company,  for  sums  aggregating  $23,822.69 ;  that 
executions  were  issued  on  said  judgments  on  the  16th  of  Janu- 
ary, 1888,  and  have  been  placed  in  the  hands  of  the  appellant 
Shute,  sheriff  of  Oila  County,  and  that  the  said  sheriff,  not 
regarding  the  rights  of  plaintiff,  has  levied  the  same  on  said 
property,  and  has  advertised  the  same  for  sale  on  the  6th  of 
March,  1888,  and  will,  unless  restrained,  so  sell  the  same,  etc. 
Appellants  discuss  several  questions  in  their  very  fxdl  and 
able  brief.  They  claim  that  a  corporation  has  not  the  power  to 
confess  a  judgment,  and  that  they  had  acquired  a  prior  lien 
on  the  property  in  question  by  virtue  of  the  levy  of  certain 
writs  of  attachment.  The  second  proposition,  because  of  de- 
fects in  the  record  is  not  properly  presented  for  our  considera- 
tion. Appellants  very  earnestly  contend  that  a  corporation  has 
no  power  to  confess  a  valid  judgment ;  that,  therefore,  the  pre- 
tended judgment  against  the  Old  Dominion  Copper  Mining 
Company  is  void,  and  plaintiff's  title  thereunder,  and  conse- 
quently Bis  cause  of  action  in  this  case  must  fail.  Counsel  do 
not  cite  us  a  case  wherein  the  power  of  a  corporation  to  con- 
fess a  judgment  is  denied.  We  do  not  know,  and  are  not  in- 
formed by  the  record,  what  were  the  powers  of  the  Old 
Dominion  Copper  Mining  Company.  It  was  a  corporation 
organized  under  the  laws  of  the  state  of  New  York,  whether 
by  special  charter  or  under  general  incorporation  laws  does 
not  appear.  That  it  is  a  private  corporation  fairly  appears, 
for  it  is  hardly  conceivable  that  a  public  corporation,  organ- 
ized under  the  laws  of  New  York,  should  be  ensraged  in  busi- 
ness in  Arizona.    It  is  admitted  by  the  demurrer  that  it  was 
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CD  gaged  in  transacting  business  in  Arizona,  necessarily,  then, 
entering  into  contracts.  A  domestic  private  corporation  has 
the  power  to  sue,  is  liable  to  be  sued,  and  may  appear  in 
court  and  defend  when  it  is  sued ;  may,  we  suppose,  of  course 
suffer  default  and  judgment;  and  we  see  no  reason,  in 
absence  of  proof  to  the  contrary,  to  presume  that  the  same 
attributes  do  not  attach  to  a  foreign  private  corporation.  There 
are  attributes  so  universally  incident  to  private  corporations 
in  modern  times  that  it  would  be  totally  at  variance  with  the 
probabilities  to  presume  otherwise.  Indeed,  it  is  said  by  the 
text-writers  that  it  is  necessarily  implied  that  a  corporation, 
from  the  mere  fact  of  its  incorporation,  may  sue  and  be  sued. 
Field  on  Corporations,  sec.  360 ;  Morawetz  on  Private  Corpora- 
tions, sec.  356.  Incident  to  the  right  to  sue,  and  the  liability 
to  be  sued,  we  think  is  unquestionably  the  right  to  confess 
judgment.  In  no  case  to  which  our  attention  has  been  called 
has  the  power  of  a  corporation  to  confess  judgment  been 
doubted  or  called  in  question.  In  Stebbins  v.  Society,  12  How. 
Pr.  410,  a  case  cited  by  appellant,  a  doubt  of  such  power 
was  not  suggested.  Black,  in  his  recent  work  on  Judgments, 
discusses  the  power  of  agents  of  a  corporation  to  confess  a 
judgment,  but  does  not  even  intimate  that  to  confess  a  judg- 
ment is  ultra  vires  of  a  corporation.  Indeed,  while  he  does  not 
in  terms  assert  that  power  to  exist,  yet  the  inference  is  neces- 
sary from  .his  statement  that  the  corporation  is  bound  by  a  con- 
fession of  a  judgment  by  its  officer  upon  whom  summons 
might  have  been  served  in  a  contested  action.  1  Black  on 
Judgments,  sec.  59 ;  and  see  Freeman  on  Judgments,  sec.  545. 
Morawetz  lays  down  the  broad  rule  that  the  managing  agents 
of  a  corporation  have  authority  to  confess  judgment  whenever 
they  deem  it  to  be  to  the  interest  of  the  corporation.  Mora- 
wetz on  Private  Corporations,  sec.  430.  In  Miller  v.  Bankj 
2  Or.  291,  wherein  a  judgment  by  confession  against  a  cor- 
poration was  under  discussion,  the  question  was  whether  the 
president  had  virtute  officii  the  power  to  confess  for  his  prin- 
cipal ;  that  the  confession  was  ultra  vires  the  corporation  was 
not  even  suggested.  In  McMurray  v.  Manufacturing  Co.,  33 
Mo.  377,  the  questions  were  as  to  the  power,  virtute  officii, 
of  the  president  of  a  corporation  to  confess  judgment;  the 
sufficiency  of  the  statutory  statement  required  to  accompany 
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such  confession^  and  the  power  of  the  corporation  to  create  a 
lien  by  such  a  judgment,  the  statute  prohibiting  it  from  mort- 
gaging their  property  or  giving  any  lien  thereon.  In  Joliet 
etc.  Co.  V.  Ingall,  23  111.  App.  45,  a  judgment  against  a  cor- 
poration by  confession  was  under  consideration.  The  question 
whether  the  corporation  had  the  power  to  confess  a  judgment 
was  not  suggested.  The  matter  considered  was  the  authority 
of  the  particular  oflScer  who  did  confess  the  judgment  to  do 
so.  And  so  in  Stokes  v.  Pottery  Co.,  46  N.  J.  L.  237 ;.  Thew 
V.  Manufacturing  Co.,  5  S.  C.  415;  White  v.  Crow,  17  Fed. 
Rep.  98.  And  in  all  these  cases  there  was  a  direct  attack  upon 
the  judgment,  and  not  a  collateral  one,  as  in  this  case.  We  do 
not  entertain  a  doubt  of  the  general  right  of  a  private  cor- 
poration to  confess  a  judgment. 

Appellants  further  urge  that  an  insolvent  corporation  can- 
not give  a  preference  to  any  of  its  creditors,  either  by  way  of 
a  confession  of  judgment  or  otherwise.  This  question  will 
not  avail  appellants  in  this  case,  and  does  not  require  dis- 
cussion. If  it  could  be  inferred  from  the  allegations  of  the 
complaint  that  the  Old  Dominion  Copper  Mining  Company 
was  insolvent  at  the  time  of  the  confession  of  the  judgment  in 
question,  and  we  do  not  say  that  such  inference  is  warranted, 
yet  it  appears  that  appellants  were  not  creditors  until  more 
than  three  years  afterwards.  It  would  be  only  their  existing 
creditors  who  could  complain  of  the  confession  of  a  judgment 
by  their  debtor,  and,  moreover,  then,  if  the  proposition  were 
true  that  an  insolvent  corporation  cannot  confess  judgment 
whereby  a  preference  is  given  to  one  of  its  creditors,  this  ren- 
ders the  judgment  only  voidable,  and  it  is  not  subject  to  col- 
lateral attack.  The  demurrer  was  properly  overruled,  and 
we  find  no  error  apparent  on  the  face  of  the  record.  The  judg- 
ment will  therefore  be  affirmed. 

Gk)oding  C.  J.,  and  Sloan,  J.,  concurring. 
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[avil  No.  318.     Filed  January  16,  1892.] 
[29  Pae.  893.] 

CHARLES  G.  JOHNSTON,  Plaintiflf  and  AppeUant,  v. 
JAMES  LETSON  et  al.,  Defendants  and  Appellees. 

1.  Appeal  and  Erbok— Bomb — Suyticiekct—- XJNDEBTAKiNa — Jubisdig- 
TiON — ^Bbv.  Stats.  Asiz.  1887,  Sec.  859,  Ch.  20,  Title  15,  Cited 
AND  CONSTBUED. — ^If  an  undertaking,  filed  in  lieu  of  the  bond  on  ap- 
peal required  by  the  statute,  supra,  complied  with  its  requirements 
necessary  to  give  this  court  jurisdiction,  the  form  might  be  dis- 
regarded. ¥niere  such  undertaking  is  not  nuide  payable  to  the  ap- 
pellee, nor  to  any  one,  and  only  undertakes  to  pay  aU  damages 
and  costs  which  may  be  awarded  against  him  on  appeal  not  exceed- 
ing three  hundred  dollars,  and  is  not  conditioned  that  appellant  wiU 
prosecute  his  appeal  with  effect,  it  does  not  comply  substantially 
with  the  statute,  supra,  and  the  appeal  must  be  dismissed, 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
B.  E.  Sloan,  Judge.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

George  G.  Berry,  for  Appellant. 

James  Reilly,  for  Appellees. 

GOODING,  C.  J. — In  this  action  motion  is  filed  to  dismiss 
appeal  because  this  court  has  no  jurisdiction  of  the  case.  The 
objection  to  the  jurisdiction  is  based  on  the  absence  of  a  bond 
such  as  required  by  the  istatute.  While  this  court  desires  to 
decide  every  case  on  its  merits,  it  cannot  take  jurisdiction 
contrary  to  the  statutes  of  the  territory.  Section  859  (ch.  20, 
tit.  15)  specifically  provides  what  kind  of  a  bond  shall  be 
given  on  appeal.  It  provides,  among  other  things,  that  the 
appellant  shall  execute  a  bond  payable  to  the  appellee  in  a 
sum  at  least  double  the  probable  amount  of  the  costs  of  the 
suit  of  both  the  appellate  court  and  the  court  below,  to  be  fixed 
by  the  clerk,  and  conditioned  that  such  appellant  shall  prose- 
cute his  appeal  with  effect,  and  shall  pay  all  the  costs  which 
have  accrued  in  the  court  below,  or  which  may  accrue  in  the 
appellate  court.  In  this  case  there  is  no  bond,  but  an  undertak- 
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ing.  If  the  undertaking  complied  with  the  requirements  of 
the  statutes  necessary  to  give  this  court  jurisdiction,  the  form 
of  the  instrument  we  might  disregard;  but  the  essential  ele- 
ments, made  essential  by  the  statutes,  we  cannot  overlook. 

1.  The  undertaking  is  not  made  payable  to  the  appellee, 
nor,  for  that  matter,  to  any  one  else. 

2.  The  undertaking  is  to  pay  **all  damages  and  costs  which 
may  be  awarded  against  him  on  appeal,  not  exceeding  three 
hundred  dollars."  The  statute  provides  that  a  bond  shall  be 
**in  a  sum  at  least  double  the  probable  amount  of  the  costs  of 
the  suit  of  both  the  appellate  court  and  the  court  below,  to  be 
fixed  by  the  clerk,  conditioned  that  the  appellant  shall  pay 
all  other  costs  which  have  accrued  in  the  court  below,  or 
which  may  accrue  in  the  appellate  court."  The  language  of 
the  undertaking  is  "that  the  said  appellant  will  pay  all  dam- 
ages and  costs  which  may  be  awarded  against  him  on  the  ap- 
peal, not  exceeding  three  hundred  dollars,  to  which  amount 
we  acknowledge  ourselves  jointly  and  severally  bound."  This 
is  not  the  undertaking  or  bond  required  by  the  above  statute. 
By  the  statute  the  condition  of  the  bond  must  be  to  ** pay  all 
the  costs  which  have  accrued  in  the  court  below,  or  which  may 
accrue  in  the  appellate  court."  A  bond  limiting  the  amount 
to  three  hundred  dollars,  or  any  other  sum,  is  not  a  compliance 
with  the  statute.  If  we  assume  that  three  hundred  dollars 
was  double  the  probable  amount  of  costs  as  estimated  by  the 
clerk,  the  bond  would  not  be  sufficient.  The  estimate  of  the 
clerk  does  not  dispense  with  the  requirement  of  the  statute 
that  the  sureties  shall  be  held  for  all  the  costs  of  the  court 
below  and  the  appellate  court. 

3.  The  bond  is  not  conditioned  that  appellant  will  prosecute 
his  appeal  with  effect.  We  would  again,  as  this  court  has  done 
before,  urge  upon  the  profession  the  necessity  of  adhering 
to  the  requirements  of  the  statutes,  at  least  in  matters  of  sub- 
stance, and  express  our  regret  that  in  too  many  cases  the 
rights  of  parties  cannot  be  protected  in  this  court  for  the  want 
of  jurisdiction,  in  some  cases,  and  the  failure  of  counsel  to 
present  a  record  on  which  this  court  can  consider  the  errors 
complained  of  in  the  court  below,  in  other  cases.  The  appeal 
will  be  dismissed. 

Kibbey,  J.,  and  Sloan,  J.,  concur. 


346  Teeritory  op  Arizona  v.  Youreb.  [3  Ariz. 

[Criminal  No.  64.    Filed  January  16,  1892.] 
[29  Pae.  894.] 

TERRITORY  OP  ARIZONA,  Plaintiff  and  Respondent,  v. 
WILLIAM  YOUREE,  Defendant  and  AppeUant. 

1.  Larceny — ^Evidence — ^Impeachino  Witness. — ^When  a  self-confessed 

accomplice  had  testified  that  the  horse  stolen  was  brought  into 
camp  bj  the  brother  of  the  accused,  it  was  error  for  the  trial 
court  to  refuse  to  permit  the  accused  to  ask  the  accomplice,  "Did 
jou  not  testifj  in  the  examining  court  that  you  reallj  were  the 
party  that  had  taken  the  horse  f" 

2.  Evidence — Relevancy — ^Admission    as    to    Previous    Abbbst    vob 

Other  Crime. — Evidence  of  the  admission  of  the  defendant  that 
he  was  arrested  for  robbing  the  government,  and  that  it  cost  him 
a  good  deal  of  money  to  get  out  of  it  held  irrelevant  where  it 
had  no  connection  with  the  crime  charged  and  reversible  error  as 
tending  to  prejudice  the  jury. 

APPEAL  from  a  judgment  of  the  District  Conrt  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yavapai. 
James  H.  Wright,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Wilson  &  Norris,  and  Herndon  &  Hawkins,  for  Appellant. 

The  admission  of  evidence  in  the  trial  of  a  criminal  cause 
which  is  not  in  some  way  connected  with,  and  tends  to  prove, 
the  direct  issue  joined,  and  especially  if  it  tends  to  prejudice 
the  rights  of  the  defendant  who  is  upon  trial,  is  reversible 
error. 

Defendant  is  charged  with  the  larceny  of  a  certain  horse. 
This  is  the  only  issue.  Statements  of  witness  in  regard  to 
what  one  of  the  rodeo  party  said  about  the  stealing  of  another 
horse  are  not  legitimate,  but  damaging  because  of  their  ten- 
dency to  incline  the  jury  to  conviction  on  general  principles, 
whether  the  particular  issue  be  proven  or  not.  See,  2  Bishop 
on  Criminal  Procedure,  sec.  750;  Wharton  on  Criminal  Evi- 
dence, sec.  225 ;  Harris  v.  State,  1  Tex.  App.  74 ;  Davis  v.  State, 
37  Tex.  227;  State  v.  Stuhhs,  49  Iowa,  204,  205;  Bergen  v. 
People,  17  111.  427,  65  Am.  Dec.  672. 
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That  other  offenses  cannot  be  proven,  see  Thomas  v.  People, 
67  N.  Y.  222,  223. 

William  Herring,  Attomey-Qeneral,  and  H.  D.  Ross,  Dis- 
trict Attorney,  for  the  Territory 

GOODING,  C.  J. — The  record  in  this  case  discloses  the  fact 
that  appellant  was  convicted  of  the  crime  of  larceny — the  theft 
of  a  horse — by  the  testimony  of  a  self-confessed  accomplice 
in  the  crime.  If  it  can  be  said  that  there  was  corroborating 
evidence  at  all,  it  was  of  the  most  light  and  unsatisfactory 
character.  This  witness,  Oliver  Mathews,  alias  Moore,  was, 
on  his  own  statement,  more  active  in  the  crime  than  the  ap- 
pellant, and  outside  of  his  evidence  and  the  little  and  uncertain 
evidence  of  his  brother,  who  had  come  from  Texas  to  help  him 
out  of  his  trouble,  there  was  no  evidence  whatever  to  connect 
the  appellant  with  the  crime  charged  in  the  indictment.  We 
will  only  notice  two  of  the  errors  apparent  in  the  record. 

1.  The  self-confessed  accomplice,  Mathews,  alias  Moore,  had 
testified  that  the  stolen  horse  was  brought  into  camp  by 
Joe  Youree,  the  brother  of  the  accused.  He  was  asked  the 
question,  **Did  you  not  testify  in  the  examining  court  that 
you  really  were  the  party  that  had  taken  this  horse  t"  Ob- 
jection was  made  to  this  question,  and  the  objection  sustained, 
and  exception  taken.  We  think  the  witness  should  have  been 
required  to  answer  this  question.  If  he  did  so  testify  before 
the  examining  court,  his  testimony  there  was  materially  dif- 
ferent from  his  testimony  on  the  trial.  If  he  had  denied  so 
stating,  the  defendant  might  have  proceeded  to  impeach  his 
testimony  by  other  witnesses  after  laying  the  proper  foun- 
dation. If  he  had  made  contradictory  statements,  and  had  so 
admitted,  or  it  had  been  proved  by  other  witnesses,  this  fact, 
in  connection  with  the  discredit  attaching  to  him  as  a  con- 
fessed accomplice,  might  have  entirely  destroyed  his  evidence 
before  the  jury;  and  without  his  evidence  there  was  nothing 
to  sustain  a  verdict  of  guilty. 

The  other  error  apparent  on  the  record  was  the  evidence 
of  the  witness  H.  A.  Owens,  admitted  over  the  objection  of 
the  defendant.  This  witness  was  permitted  to  testify  that  on 
his  way  to  Harqua  Hala  he  saw  the  defendant  (appellant) 
camped  out  in  the  bushes.    The  following  questions  were  put 
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and  answers  made :  **  Question.  Was  any  one  else  camped  there  t 
— Answer.  Yes,  sir ;  some  Mexican  teamsters. — ^Q.  Which  way 
were  you  traveling  at  that  time  t — A.  Out  to  Harqua  Hala. — 
Q.  Which  way  was  he  traveling! — ^A.  Towards  Harqua  Hala. 
— Q.  What  did  he  say  he  was  going  fort — ^A.  He  did  not  say. 
He  said  he  was  arrested  down  there  for  robbing  the  govern- 
ment, and  said  it  cost  a  good  deal  of  money  to  get  out  of 
it.*'  The  above  answer,  it  is  needless  to  say,  was  well  calcu- 
lated to  prejudice  the  minds  of  the  jury,  and  bear  heavily 
against  the  prisoner.  It  had  no  sort  of  connection  with  the 
commission  of  the  crime  charged  in  the  indictment.  It  is  true 
that  it  was  not  an  admission  that  he  was  guilty  of  the  crime  of 
robbing  the  government.  But  to  say  that  such  evidence  would 
not  operate  to  the  prejudice  of  the  defendant  would  be  to  hold 
that  no  irrelevant  evidence  could  operate  to  the  prejudice  of 
a  person  charged  with  crime.  None  of  the  evidence  of  this 
witness  had  the  slightest  connection  with  the  crime  charged. 
The  defendant  had  no  horses  with  him  that  the  witness  saw. 
No  allusion  was  made  to  the  crime,  nor  was  the  conversation 
near  the  scene  of  the  crime,  so  far  as  the  evidence  shows.  We 
deem  it  unnecessary  to  consider  the  other  errors  complained 
of.    The  judgment  will  be  reversed,  and  a  new  trial  grantedl 

Kibbey,  J.,  and  Sloan,  J.,  concur. 


tClvU  No.  260.     Piled  January  26,  1892.] 
[29  Pac  15.] 

HENET  A.  SMITH  et  al.,  Plaintiffs  and  Appellants,  t. 
B.  BLACKMORE,  Defendant  and  Appellee. 

1.  APPKAL   and   EBBOBn-BiLL   OP    EXCEPTlONfr^V^HAT   GONSTmJTKS. — A 

paper  purporting  to  be  an  agreed  statement  of  the  case^  if  pre- 
sented to  the  trial  judge,  and  by  him  settled  and  signed,  as  required 
by  the  statutes,  and  filed  within  the  time  allowed,  can  be  con- 
sidered a  bill  of  exceptions,  under  authority  of  Putnam  v.  Putnam, 
ante,  p.  182,  24  Pac.  320. 

2.  Same — Aobxed  Statement — Signing — "Rev,  Stats.  Abiz.  1887,  Pab. 

874^  GrrxD. — The  agreed  statement  of  the  case,  permitted  bj  stai- 
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ate,  supra,  must  be  signed  and  allowed  by  the  trial  judge,  or  it 
will  be  stricken  from  the  record. 

3.  3ame — ^Becord — ^Absence  of  Bill  of  Exceptions  and  Statement 
OF  Facts — Scope  of  Eeview — Judoment-Boll. — ^Where  there  is 
no  bill  of  exceptions,  statement  of  facts  or  motion  for  new  trial 
in  the  record^  there  is  nothing  to  review  except  the  judgment-roll, 
and,  when  there  is  no  error  therein,  the  judgment  will  be  affirmed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
"William  H.  Barnes,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion. 

Ben  Goodrich,  for  Appellant. 

George  G.  Berry,  for  Appellee. 

SLOAN,  J. — The  record  in  this  case  is  defective.  No  bill 
of  exceptions,  statement  of  facts,  or  motion  for  new  trial  ap- 
pears therein.  There  was  signed  by  the  attorneys  of  record, 
and  filed  among  the  papers  copied  into  the  transcript,  a  paper 
purporting  to  be  an  agreed  statement  of  the  case  and  facts 
proven  at  the  trial,  permitted  under  paragraph  874  of  the 
Revised  Statutes.  This  paper  was  probably  meant  to  take  the 
place  of  both  a  bill  of  exceptions  and  a  statement  of  facts.  It 
embodied  some  of  the  characteristics  of  a  bill  of  exceptions; 
and,  under  the  authority  of  Putnam  v.  Putnam,  ante,  p.  182, 
24  Pac.  Rep.  320,  had  it  been  presented  to  the  trial  judge 
and  by  him  settled  and  signed,  ajs  required  by  the  statutes,  as 
well  as  filed  within  the  time  allowed,  it  could  have  been  con- 
sidered as  such.  It  fell  short  of  a  proper  bill  of  exceptions  in 
each  of  these  particulars.  Nor  can  it  be  considered  as  a 
proper  agreed  statement  of  the  case  permitted  under  said 
paragraph  874,  inasmuch  as  it  was  not  allowed  nor  signed  by 
the  trial  judge,  as  provided  therein.  No  agreement  of  counsel 
can  take  away  the  right,  nor  make  it  any  less  the  duty,  of 
the  judge,  under  the  statute,  to  approve  and  sign  the  state- 
ment before  it  becomes  a  part  of  the  record.  It  is  entitled  to 
become  a  part  of  the  record  only  by  virtue  of  the  allowance 
and  signature  of  the  judge,  and,  if  these  are  wanting  in  any 
agreed  statement  attempted  to  be  made  and  filed  under  said 
paragraph,  it  must  be  rejected  as  improperly  in  the  record. 
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There  \&  nothing,  therefore,  in  the  record  to  review  except  the 
judgment-roll,  and,  as  no  error  appears  therein,  the  judgment 
must  be  afl&rmed ;  and  it  is  so  ordered. 

Gooding,  C.  J.,  and  Kibbey,  J.,  concur. 


[Civil  No.  334.     FUed  January  26,  1892.] 
[29  Pac  648.] 

JOHN  BISHOP,  Plaintiff  and  Appellant,  v.  E.  B.  PERRIN, 
Defendant  and  Appellee. 

1.  Forcible  Entry  and  Detainer — Statutory  Bemedy. — ^The  action 

of  forcible  entry  and  detainer  does  not  exist  independent  of  stat- 
ute. 

2.  Same  —  Issue    Involved  —  Jurisdiction — Summary    Bemedy — ^Bev. 

Stats.  1887,  Par.  2016,  Cited. — Statute,  supi-a,  provides  that  the 
only  issue  shall  be  the  right  of  actual  possession.  The  action  may  be 
tried  by  the  probate  judge  or  justice  of  the  peace,  and  is  summary 
in  character. 

3.  Same— Appeals — ^When  Permitted — Eev.  Stats.  1887,  Par.  2026, 

Cited  and  Construed. — Statute,  supra,  grants  the  right  of  appeal 
when  the  damages  exceed  one  hundred  dollars,  but  in  no  case  from 
a  judgment  on  the  "right  of  actual  possession."  The  general  stat- 
ute of  appeals  does  not  apply  except  where  the  appeal  is  specially 
allowed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Coconino. 
Edmund  W.  Wells,  Judge.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Herndon  &  Hawkins,  and  Norris  &  Ellinwood,  for  Ap- 
pellant. 

Baldwin  &  Johnston,  for  Appellee. 

PER  CURIAM.— The  action  of  f orcihle  entry  and  detainer 
is  one  existing  by  virtue  of  the  statute  solely  on  thfit  subject. 
It  does  not  exist  independent  of  the  statute.    Paragraph  2016 
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of  the  Revised  Statutes  of  1887  provides  as  follows:  **0n  the 
trial  of  any  ease  of  forcible  entry  or  of  forcible  detainer 
under  the  provisions  of  this  act,  the  only  issue  shall  be  as  to 
the  right  of  actual  possession,  and  the  merits  of  the  title 
shall  not  be  inquired  into.*'  A  probate  judge  or  a  justice  of 
the  peace  may  try  an  action  under  this  statute.  They  cannot 
try  any  action  where  the  title  to  real  estate  comes  in  question. 
The  action  is  summary  in  its  character.  Paragraph  2026  pro- 
vides: ** After  trial  upon  the  merits  the  proper  judgment 
shall  be  rendered  upon  the  law  and  the  facts,  or  upon  the 
verdict  of  the  jury,  as  the  case  may  be ;  and  the  judgment  of 
the  district  court,  finally  disposing  of  the  cause,  shall  be  con- 
clusive of  the  litigation,  and  no  further  appeal  shall  be  al- 
lowed, except  where  the  judgment  shall  be  for  damages  in  an 
amount  exceeding  one  hundred  dollars.'*  This,  by  implica- 
tion, gives  a  right  of  appeal  when  the  damages  exceed  one 
hundred  dollars,  but  prohibits  an  appeal  where  the  damages 
are  less  than  one  hundred  dollars.  The  appeal  is  granted  on 
account  of  the  excess  of  damages  over  one  hundred  dollars, 
but  in  no  case  on  account  of  the  finding  and  judgment  on  the 
** right  of  actual  possession,"  the  thing  to  be  determined  by 
the  action.  The  damages  are  the  incident.  Since  the  statute 
does  not  provide  for  an  appeal  in  any  case  to  correct  any  error 
affecting  the  main  question  occurring  on  the  trial  in  the  dis- 
trict court, — that  is,  the  right  of  actual  possession, — but  does 
provide  for  an  appeal  where  the  damages  exceed  one  hundred 
dollars,  we  must  conclude  that  no  appeal  was  intended  in  any 
other  case  arising  under  this  statute.  The  narrow  compass  of 
the  issue,  and  the  summary  manner  provided  for  deciding  it, 
strengthens  this  view.  We  are  further  of  the  opinion  that  the 
general  statute  providing  for  appeals  does  not  apply  to  any 
case  arising  under  this  special  statutory  cause  of  action  and 
proceeding,  except  in  the  one  instance  where  the  damages 
exceed  one  hundred  dollars. 
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[Civil  No.  304.     Filed  January  26,  1892.] 

[29  Pac  1006>  sub  nam,  Springfield  Fire  and  Marine  Insurance  Go.  v. 

White.] 

WILLIAM  J.  WHITE,  Plaintiflf  and  AppeUee,  v.  THE 
SPRINGFIELD  FIRE  AND  MARINE  INSURANCE 
COMPANY,  Defendant  and  AppeUant. 

1.  Appeal  and  Ebrobt— Motion  poe  New  Trial — Time  ive  Filing — ^Bev. 

Stats.  Ariz.  1887,  Pae.  836,  Cited. — Statute,  supra,  requires  the 
filing  of  motion  for  new  trial  within  two  days  after  rendition  of 
judgment.  Where  the  record  does  not  disclose  any  reason  why 
a  motion  for  new  trial  was  not  filed  within  the  statutory  time  it 
wiU  be  presumed  there  was  no  good  reason,  and,  the  filing  there- 
after not  being  authorized  by  statute,  the  motion  cannot  be  con- 
sidered. 

2.  Same — ^Bill  op  Exceptions — Time  poe  Filing — Obdee  PEEMrmNa 

FnjNo  Nunc  Peo  Tunc — Trial — ^Denial  op  Motion  poe  New  Trial 
— Conclusion  op — Eev.  Stats.  Ariz.  1887,  Par.  828,  Cited. — The 
motion  for  new  trial  having  been  denied,  and  that  being  taken  as 
the  time  of  the  conclusion  of  the  trial,  where  the  record  fails  to 
show  that  the  bill  of  exceptions  was  presented  to  the  court  within 
the  ten  days  thereafter  as  required  by  statute,  supra,  the  entry  of 
a  nunc  pro  tunc  order  permitting  the  filing  as  within  the  statutory 
time,  in  absence  of  good  cause  shown,  was  unauthorized  and  will 
not  be  recognized  by  this  court  as  making  it  a  part  of  the  record 
nor  as  saving  the  motion  for  new  trial  incorporated  therein. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
Joseph  H.  Kibbey,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

H.  N.  Alexander,  for  Appellant. 

C.  F.  Ainsworth,  for  Appellee. 

The  bill  of  exceptions  in  this  case  was  not  presented  to  the 
judge  before  whom  it  was  tried  for  his  allowance  within  the 
time  prescribed  by  paragraph  828  of  the  Revised  Statutes  of 
1887, — viz.,  within  ten  days  after  the  conclusion  of  the  trial. 
There  is  no  authority  for  allowing  a  bill  of  exceptions  after 
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the  expiration  of  the  time  prescribed  by  statute  within  which 
the  bill  shall  be  presented  to  the  trial  judge  for  his  allowance. 
In  the  case  of  Cameron  v.  Sullivan,  15  Wis.  510,  the  supreme 
court,  on  motion  to  strike  out  the  bill  of  exceptions,'  says: 
*'We  know  of  no  statute  or  rule  of  court  which  author- 
izes the  signing  and  settling  of  a  bill  of  exceptions  after  such 
a  lapse  of  time.    State  v.  Smith,  38  Kan.  194,  16  Pac.  254. 

In  Hake  v.  Strubel,  121  111.  321,  12  N.  E.  676,  it  is  held 
that  when  the  court  allowed  and  signed  a  bill  of  exceptions 
after  the  time  prescribed  it  was  a  mere  nullity.  Doherty  v. 
Lincoln,  114  Mass.  362 ;  Conway  v.  Callahan,  121  Mass.  165 ; 
Purcell  V.  Boston  etc.  8.  8,  Line,  151  Mass,  158,  23  N.  B.  834; 
Fetchhinner  et  al.  v.  Trounstein,  20  Pac.  704;  Weshmier  v. 
State  ex  rel  Wilcox,  110  Ind.  523,  11  N.  E.  291. 

It  is  the  duty  of  a  party  bringing  a  cause  to  the  supreme 
court  to  see  to  its  proper  preparation  for  an  appeal,  and  when 
the  record  does  not  disclose  that  it  was  through  the  fault  of  the 
trial  judge  or  opposite  party  that  appellant's  bill  of  excep- 
tions was  not  filed  within  the  time  prescribed  by  the  statute, 
the  presumption  of  negligence  is  against  the  appellant,  and  it 
cannot  complain  if  its  bill  of  exceptions  is  not  legally  before 
the  appellate  court  G.  C.  and  8.  F.  By.  Co.  v.  HoUiday,  65 
Tex.  512. 

GOODING,  C.  J.— The  record  in  this  case  shows  that  the 
judgment  was  rendered  on  the  tenth  day  of  December,  1888 ; 
that  the  statement  of  facts  and  motion  for  a  new  trial  were 
filed  on  the  thirty-first  day  of  January,  1889 ;  that  the  state- 
ment of  facts  was  agreed  upon  by  counsel,  and  approved  by 
the  court,  on  the  thirtieth  day  of  January,  1889.  The  motion 
for  a  new  trial  is  in  the  bill  of  exceptions,  and  nowhere  else 
appears  on  the  record.  The  statute  expressly  provides  that  a 
motion  for  a  new  trial  shall  be  made  within  two  days  after 
rendition  of  judgment.  Par.  836,  Rev.  Stats.  1887.  The  judg- 
ment having  been  rendered  on  the  tenth  day  of  December,  and 
the  motion  for  a  new  trial  filed  on  the  thirty-first  day  of  Janu- 
ary, it  comes  after  the  time  fixed  by  the  statute.  The  record 
does  not  disclose  any  reason  why  this  motion  was  not  filed  in 
the  statutory  time.  We  must  assume,  therefore,  that  there 
was  no  good  reason,  and  that  the  filing  of  the  motion  there- 
after was  not  authorized  by  the  statute.    We  cannot,  there* 

Arixoua  3 — ^2S 
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fore,  consider  the  motion  for  a  new  trial,  unless  the  fact  that 
it  is  set  out  in  the  bill  of  exceptions  places  it  before  this  court. 
The  record  shows  by  the  clerk's  entry  that  the  motion  for  a 
new  trial  was  overruled  February  4, 1890,  and  notice  of  appeal 
filed  on  that  day.  The  record  contains  this  entry:  ** Comes 
now  the  defendant,  by  H.  N.  Alexander,  its  attorney,  and  on 
motion  leave  is  granted  to  file  bill  of  exceptions  nunc  pro  tunc 
as  of  February  6,  1890."  And  this  further  entry,  on  same 
day:  "And  thereafter,  on  the  nineteenth  day  of  February, 
1890,  nunc  pro  tunc  February  6,  1890,  the  defendant  filed  its 
bill  of  exceptions  in  words  as  follows,  to  wit."  Then  follows 
the  bill  of  exceptions.  The  motion  for  a  new  trial  is  set  out 
in  this  bill  of  exceptions.  That  is  the  bill  of  exceptions  before 
this  court  for  its  consideration.  It  will  be  remembered  that 
the  motion  for  a  new  trial  was  overruled  February  4,  1890. 
If  the  nunc  pro  tunc  order  made  on  the  19th  can  be  recog- 
nized as  a  proper  order  by  this  court,  then  the  bill  of  excep- 
tions was  filed  in  the  proper  time,  that  is,  within  ten  days 
after  the  conclusion  of  the  trial.  The  motion  for  a  new 
trial  having  been  denied  on  the  4th  of  February,  and  that 
being  taken  as  the  time  of  the  conclusion  of  the  trial,  there 
is  nothing  before  this  court  to  show  that  the  bill  of  exceptions 
was  presented  to  the  court  or  judge  within  the  ten  days  fixed 
by  the  statute.  Rev.  Stats.,  par.  828.  The  record  does  show 
that  on  the  nineteenth  day  of  February,  1890,  on  motion  of 
the  defendant  below,  the  court  did  authorize  the  entry  of  the 
nunc  pro  tunc  order.  There  is  no  cause  shown  why  this  bill 
was  not  presented  to  the  judge  within  the  ten  days;  nothing 
to  show  that  it  was  the  fault  of  the  judge,  and  not  the  fault 
of  the  defendant  (appellant)  that  said  bill  was  not,  at  least, 
presented  within  the  statutory  ten  days.  In  the  absence  of 
some  such  showing,  we  think  it  is  clear  that  the  trial  court 
had  no  authority  to  extend  the  time  fixed  by  the  statute,  and 
that,  the  nunc  pro  tunc  order  being  made  without  anything 
in  the  record  to  warrant  it,  it  cannot  be  recognized  by  this 
court.  We  therefore  conclude  that  the  bill  of  exceptions  is 
no  part  of  the  record,  and  that  the  motion  for  a  new  trial  is 
not  saved  thereby.  But,  if  it  could  be  held  to  be  in  the  record 
by  virtue  of  the  bill  of  exceptions,  the  motion  itself  was  not 
filed  till  fifty-one  days  after  the  judgment  was  rendered,  and 
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therefore  cannot  be  considered  by  us.  This  leaves  the  case  to 
rest  in  this  court  on  the  complaint  and  judgment.  We  think 
the  complaint  states  a  cause  of  action  that  warrants  the  judg- 
ment, and  therefore  the  judgment  below  should  be  aflirmed. 
It  is  so  ordered. 

Sloan,  J.,  and  Wells,  J.,  concur. 


[Civil  No.  281.    FUed  January  2%  1892.] 
[28  Pae.  958.] 

GEOEGB  T.  MARTIN  et  al.,  PlaintiflPs  and  AppeUants,  v. 
WELLS,  FARGO  &  COMPANY'S  EXPRESS,  De- 
f  endant  and  Appellee. 

!•  SeT-OIT— POWBE     OP     COUET     NOT     StATUTOBT— ]>I80REn0NABT — KB- 

ynwxD  Only  roB  Abuse. — The  power  of  a  court  to  set-off  mutual 
judgments  is  inherent.  It  rests  upon  its  general  jurisdiction  over 
its  judgments,  not  upon  statute.  The  exercise  of  the  power  is  dis- 
cretionary and  will  be  reviewed  only  for  abuse. 

2.  Sams— Assignments — ^Notice — Sec.  5,  Ch.  48,  Gompilxd  Laws 
Abie.  1877,  Gonstbued. — Statute,  supra,  expresses  the  equitable 
doctrine  of  assignment,  that  is:  that  it  carries  with  it  all  existing 
equities  together  with  any  which  may  thereafter  arise  between 
the  assignor  and  his  debtor  before  notice  of  the  assignment  to  the 
latter  which  might  be  urged  by  him  as  a  proper  set-off. 

8.  Assignments — ^Beoording — ^Absence  of  Statute — ^Nor  Ck)NSTBU0- 
Tivs  NoTicOL — Where  there  is  no  law  providing  for  the  recording 
of  assignments  of  judgments  in  the  county  recorder's  of&ce  such 
record  does  not  give  constructive  notice. 

4.  Same — Notice — ^Burden  of  Proof. — The  burden  of  proof  is  on  the 
assignee  to  show  that  the  judgment  debtor  had  notice  of  the  assign- 
ment before  his  set-off  was  obtained.  In  absence  of  proof  that 
the  debtor  had  notice  of  the  assignment  prior  thereto  the  right  of 
set-off  still  exists. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  Wil- 
liam H.  Barnes,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
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Maxwell  &  Satterwhite,  for  Appellants. 

The  doctrine  of  set-off,  as  a  remedy,  was  entirely  unknown 
to  the  common  law,  and  mutual  debts  were  inextinguishable, 
except  by  actual  payment  or  release.  7  Wait's  Actions  and 
Defenses,  473;  Commonwealth  v.  Clarkson,  1  Rawle,  291; 
Merriweather  v.  Bird,  9  Ga.  594. 

It  has  rested  entirely  on  statutory  enactments  for  its  exist- 
ence. Hence,  it  cannot  be  extended  beyond  such  enactments. 
In  this  territory  it  is  not  authorized,  except  in  actions  pending 
in  court.  It  has  no  application  to  claims  which  have  been 
liquidated  by  judgment.  We  have  no  statutory  authority  for 
setting  off  judgments  against  each  other. 

It  is  true  that  the  right  of  set-off  grew  into  use,  in  some 
states  more  than  others,  under  different  kinds  of  statutes,  and 
was  finally  extended  to  judgments ;  but  the  undoubted  weight 
of  authority  has  been,  that  the  right  of  set-off  is  limited  to 
mutual  connected  debts.  7  Wait's  Actions  and  Defenses, 
473;  Hurlbert  v.  Pacific  Ins.  Co.,  2  Sum.  477,  Fed.  Cas. 
No.  6919;  White  v.  Governor,  18  Ala.  767;  McLean  v.  McLean, 
1  Conn.  397;  Baltimore  Ins.  Co.  v.  McFaden,  4  Har.  &  J.  31. 
The  doctrine  of  these  cases  is  in  harmony  with  our  statute 
— ^paragraph  741. 

The  weight  of  adjudged  cases,  upon  which  the  text-books 
are  based,  shows  the  rule  to  be  that  the  set-off  must  have  been 
presented  to  the  court  and  pleaded  while  one  of  the  actions 
was  pending  in  court.  Pierce  v.  Bent,  69  Me.  385;  Duchess 
of  Kingston's  case,  2  Smith's  Leading  Cases,  573. 

In  some  of  the  states  the  statutes  affirmatively  authorize 
the  setting  off  of  judgments  against  each  other  after  they  are 
rendered,  and  upon  such  statutes  the  practice  has  grown  into 
general  use,  in  so  much  that  the  courts  in  some  of  the  states 
allow  such  set-offs  simply  on  motion  of  one  or  the  other  of  the 
parties  after  both  judgments  are  rendered.  Freeman  on 
Judgments,  sec.  467a. 

But  in  this  territory  there  is  no  statute  authorizing  the  set- 
ting off  of  judgments  against  each  other  on  motion  or  other- 
wise; nor  do  courts  have  any  such  equitable  powers  ovei 
judgments  as  is  claimed  for  the  courts  of  some  of  the  states  by 
the  author  above  cited.  When  judgments  are  rendered  and  are 
ready  for  execution  the  courts  cease  to  have  any  further  juri* 
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diction  or  control  over  them,  or  over  the  parties  or  causes  of 
action.  There  can  be  but  one  answer  to  such  judgments — 
to  wit,  payment.  7  Wait's  Actions  and  Defenses,  526;  Thorpe 
V.  Wegefarth,  56  Pa.  St.  82,  93  Am.  Dec.  789. 

It  is  quite  immaterial,  however,  to  the  appellant  in  this  case 
what  the  doctrine  may  be  as  to  the  right  or  mode  of  setting  oflf 
judgments  against  each  other  between  the  original  parties, — 
as  contemplated  in  the  authority  above  referred  to, — so  long 
as  the  rights  of  third  persons  are  not  interfered  with ;  for  the 
same  authority  which  is  cited  and  relied  upon  for  setting  off 
judgments  between  the  original  parties  also  states  that  judg- 
ments cannot  be  set  off  against  each  other  where  one  of  them 
was  assigned  to  a  third  person  in  good  faith  before  the  other 
was  obtained.  This  was  the  fact  in  this  case.  See  Freeman 
on  Judgments,  sec.  467a ;  Pierce  v.  Bent,  69  Me.  381. 

When  one  debt  is  absolutely  assigned  to  a  stranger,  pending 
the  action,  and  before  it  is  liquidated  by  a  final  judgment,  the 
same  cannot  be  set  -off  against  the  other  on  motion  where  the 
two  debts  have  no  connection  with  each  other.  Waterman  on 
Set-offs,  p.  398. 

The  right  to  set  off  one  judgment  against  the  other  by  a 
motion  to  a  court  of  equity,  or  by  a  summary  application  to 
the  equitable  powers  of  a  court  of  law,  only  exists  in  those 
cases  where  the  debts  on  both  sides  have  been  finally  liquidated 
by  judgments  before  the  assignment  of  either  to  a  third  party. 
Waterman  on  Set-offs,  p.  398;  7  Wait's  Actions  and  Defenses, 
527 ;  Gay  v.  Gay,  10  Paige,  369 ;  Swift  v.  Prouty,  64  N.  Y.  546. 

The  courts  refuse  to  set  off  judgments  in  cross  actions,  be- 
tween the  same  parties,  where  it  appears  that  other  persons 
are  interested  by  assignment  of  the  demand  on  which  one  of 
the  judgments  was  rendered.  7  Wait's  Actions  and  Defenses, 
530 ;  Makepeace  v.  Coats,  8  Mass.  451,  452 ;  Duncan  v.  Bloomn 
stock,  2  McCord,  318,  13  Am.  Dec.  728,  and  note. 

To  a  judgment  there  can  be  no  set-off  of  a  debt  not  in  judg- 
ment. 7  Wait's  Actions  and  Defenses,  526,  527;  Thorpe  v. 
Wegefarth,  56  Pa.  St.  82,  93  Am.  Dec.  789 ;  Garrick  v.  Jones, 
2  Dowl.  P.  C.  157;  Dunken  v.  Vandenburgh,  1  Paige,  622; 
Bagg  v.  Jefferson,  10  Wend.  615 ;  Bradley  v.  Morgan,  2  A.  K. 
Marsh,  369. 

The  spirit  of  this  rule  is  that  the  subject-matter  of  the  set- 
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off  must  be  clear,  indisputable,  and  conclusive  upon  the 
parties,  and  must  have  passed  the  ordeal  of  a  judicial  de- 
termination before  it  can  be  used  as  a  set-off  against  a  judg- 
ment ;  and  this  must  have  been  done,  too,  before  the  judgment 
sought  to  be  set  off  was  assigned  to  an  innocent  third  party. 
Harris  v.  Palmer,  5  Barb.  105. 

Jeffords  &  Franklin,  for  Appellee. 

As  to  the  power  of  the  court,  upon  motion  to  set  off  one 
judgment  against  another,  Mr.  Freeman  in  his  book  on  Judg- 
ments says:  **The  satisfaction  of  a  judgment  may  be  wholly 
or  partly  produced  by  compelling  the  judgment  creditor  to 
accept  in  payment  a  judgment  against  him  in  favor  of  the 
judgment  debtor ;  or,  in  other  words,  by  setting  off  one  judg- 
ment against  the  other.  This  is  usually  brought  about  by  a 
motion  in  behalf  of  the  party  who  desires  to  have  his  judg- 
ment credited  upon  or  set  off  against  a  judgment  against  him. 
The  court  in  a  proper  case  will  grant  the^motion.  Its  power 
to  do  this  cannot  be  traced  to  any  particular  statute,  and  exists 
only  in  virtue  of  its  general  equitable  authority  over  its  oflBcers 
and  suitors.  This  authority  was  formerly  restricted  by  courts 
of  equity,  but  now  is  very  generally  exercised  by  courts  of 
law.  ...  It  is  well  settled,  both  in  England  and  this  country, 
that  judgments  in  cross  actions  may  be  set  off,  the  one  against 
the  other,  when  the  parties  in  interest  are  the  same,  on  motion 
addressed  to  the  court  in  which  one  or  both  of  the  actions  are 
pending.  If  the  amounts  are  equal,  both  will  be  satisfied.  If 
the  amounts  are  unequal,  the  smaller  will  be  satisfied  in  full^ 
and  the  larger  to  the  extent  of  the  smaller,  and  an  execution 
will  issue  for  the  balance.*'  Freeman  on  Judgments,  sec. 
467a ;  Pierce  v.  Bent,  69  Me.  385.  Both  the  above  authorities 
are  cited  by  appellant  as  holding  a  different  principle. 

**  Where  there  are  two  actions  in  the  same  court,  at  the 
same  time,  wherein  the  plaintiff  in  each  is  entitled  to  judg- 
ment, and  wherein  the  creditor  in  one  is  the  debtor  in  the 
other,  and  a  motion  is  made  to  the  court  to  set  one  judgment 
off  against  the  other,  so  far  as  one  will  extend  towards  the 
satisfaction  of  the  other,  the  court  will  make  the  set-offs  if 
other  rights  do  not  interfere."  Waterman  on  Set-offs,  sec. 
338,  p.  373. 
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**The  practice  of  setting  oflE  one  judgment,  between  the  same 
parties  and  due  in  the  same  right,  is  ancient  and  well  estab- 
lished. Some  of  the  adjudged  cases  go  upon  the  principle  of 
extending  the  statutes  of  set-off  in  their  spirit  of  equity  and 
justice.  Others  hold  the  exercise  of  the  power  independent 
of  the  statutes  of  set-off  and  rest  it  upon  the  general  jurisdic- 
tion of  a  court  over  the  cause  and  the  parties  when  before 
them."    Holmes  v.  Robinson,  4  Ohio,  90. 

''The  power  to  set  one  judgment  against  another  is  an  in- 
herent one,  and  the  equitable  power  which  the  common-law 
courts  originally  possessed."  Burns  v.  Thornburgh,  3 
Watts,  78. 

**The  law  of  set-off  before  judgment  is  regulated  entirely 
by  statute.  When  the  mutual  claims  of  parties  have  passed 
into  judgments,  it  is  the  practice  of  the  courts  to  set  off  one 
judgment  against  the  other.  This  practice  does  not  rest  on 
any  statute  but  upon  the  general  jurisdiction  of  courts  over 
the  suitors  in  them."  Chandler  v.  Drew,  6  N.  H.  469;  26 
Am.  Dec.  704,  and  note. 

The  inherent  power  of  the  court  to  set  off,  upon  motion,  one 
judgment  against  another,  is  recognized  in  Wait's  Actions 
and  Defenses  and  the  authorities  there  cited.  7  Wait's  A(^- 
tions  and  Defenses,  p.  525. 

The  principle  is  also  recognized  by  the  supreme  court  of  the 
United  States.  In  Blount  v.  Windiey,  Mr.  Justice  Miller 
says:  **The  courts  of  common  law  have  long  established  the 
principle  of  set-off  as  applicable  to  mutual  judgments  in 
the  same  court.  And  it  is  said  that  this  power  of  setting  off 
judgments,  not  only  in  the  same  court,  but  in  different  courts, 
did  not  depend  upon  the  statutes  of  set-off,  but  upon  the  gen- 
eral jurisdiction  of  the  court  over  its  suitors.  See  Barker  v. 
Braham,  2  Bl.  R.  869;  Mitchell  v.  Oldfield,  4  T.  R.  123;  3 
Caines'  cases  190."    Blount  v.  Windiey,  95  U.  S.  173-180. 

SLOAN,  J.— On  the  ninth  day  of  September,  1886,  in  the 
district  court  in  and  for  the  county  of  Pima,  George  T.  Martin 
recovered  judgment  against  Wells,  Fargo  &  Company's  Ex- 
press in  the  sum  of  $1,848.35.  Afterwards,  and  pending  a 
motion  for  a  new  trial,  Martin  remitted  the  sum  of  $319.35 
of  said  judgment,  leaving  $1,529  as  the  judgment  in  force. 
This  judgment  was  appealed  from  by  Wells,  Fargo  &  Com- 
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pany's  Express,  and  affirmed  in  this  court  February  15,  1889, 
ante,  p.  57,  20  Pac.  673.  On  the  ninth  day  of  October,  1886, 
while  the  motion  for  a  new  trial  was  still  pending,  and  before 
the  appeal  was  taken,  Martin  assigned  his  judgment  to  one 
H.  D.  Underwood  by  an  instrument  in  writing  which  reads 
as  follows:  **In  the  district  court  of  the  first  judicial  district 
in  and  for  the  county  of  Pima.  George  T.  Martin  vs.  Wells, 
Fargo  &  Company's  Express,  a  corporation.  Judgment  dock- 
eted for  $1,529,  net,  and  costs.  For  value  received,  I  hereby 
assign,  transfer,  and  set  over  the  above-mentioned  judgment 
to  H.  D.  Underwood,  of  Tucson,  A.  T.,  with  orders  to  pay  the 
following  amounts,  viz.:  C.  H.  King,  $125.00;  Geo.  L.  Hood, 
$125.00;  A.  B.  Sampson,  $100.00,— allowing  all  lawful  pro- 
ceedings  therein,  saving  the  said  H.  D.  Underwood  harmless 
and  from  any  costs  in  the  premises.  In  witness  whereof  I 
have  hereunto  set  my  hand  and  seal  this  9th  day  of  October, 
1886.  Geo.  T.  Martin."  Afterwards,  on  the  twentieth  day  of 
October,  1886,  Wells,  Fargo  &  Company's  Express  obtained 
judgment  in  the  county  court  of  said  county  of  Pima  against 
said  George  T.  Martin  in  the  sum  of  $1,828.50.  On  the  second 
day  of  March,  1889,  after  the  judgment  in  the  suit  of  Martin 
against  Wells,  Fargo  &  Company's  Express  had  been  affirmed 
in  this  court,  said  Wells,  Fargo  &  Company's  Express  filed  its 
motion  in  said  district  court  to  set  off  the  two  judgments.  At 
the  hearing.  Underwood,  ajs  the  assignee  of  the  Martin  judg- 
ment, appeared  and  resisted  said  motion.  After  hearing  the 
proofs  offered,  the  court  allowed  the  motion,  and  granted  the 
set-off.    From  this  order  Underwood  appeals  to  this  court. 

Both  judgments,  at  the  time  the  order  was  made,  were  among 
the  records  of  said  district  court,  as  we  take  judicial  notice 
that,  by  an  act  of  the  legislative  assembly  approved  March 
2,  1887,  the  county  court  in  which  the  judgment  against  Mar- 
tin was  rendered  was  abolished,  and  its  records  transferred  to 
and  made  part  of  the  records  of  said  district  court.  The  power 
of  a  court  of  law,  in  a  proper  proceeding,  to  set  off  one  judg- 
ment against  another,  when  the  demands  remain  mutual,  is 
undoubted.  It  does  not  depend  upon  any  statute,  but  rests 
upon  the  general  jurisdiction  of  a  court  over  its  judgments 
and  its  suitors  when  before  it.  The  practice  is  so  ancient  and 
well  established  that  it  is  now  regarded  as  one  of  the  inherent 
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powers  of  a  court  of  law.  The  exercise  of  this  power  rests 
within  the  discretion  of  the  court,  and  its  action  is  therefore 
not  ordinarily  subject  to  review,  and  will  only  be  disturbed 
when  it  appears  that  it  has  operated  to  the  injury  of  third 
parties,  or  when  for  some  other  reason  it  appears  that  there 
has  been  a  manifest  abuse  of  discretion. 

But  one  question  is  presented  by  the  record  in  this  case, 
and  that  is  whether  or  not  it  appears  that  the  setting  off  of  the 
judgment  obtained  by  Wells,  Fargo  &  Company  against  the 
judgment  obtained  by  Martin  has  operated  to  deprive  Under- 
wood of  any  right  he  may  have  had  by  virtue  of  the  assign- 
ment to  him  of  the  Martin  judgment.  Without  a  statute,  a 
judgment  is  assignable  only  in  equity.  Such  an  assignment 
carries  with  it  aU  existing  equities,  including  the  right  of  set- 
off between  the  assignor  and  the  judgment  debtor.  Not  only 
does  the  assignment  carry  with  it  all  existing  equities,  but 
also  any  which  may  thereafter  arise  between  the  assignor  and 
the  judgment  debtor  before  notice  of  the  assignment  to  the 
latter  which  might  be  urged  by  the  latter  as  a  proper  set-off 
to  the  judgment.  The  only  statute  upon  the  subject  of  assign- 
ment of  judgments,  as  well  as  other  non-negotiable  choses  in 
action,  in  force  at  the  date  of  the  assignment  of  the  Martin 
judgment  to  Underwood,  was  section  5  of  chapter  48,  Compiled 
Laws,  which  provided  that,  "in  case  of  an  assignment  of  a 
thing  in  action,  the  action  of  an  assignor  shall  be  without 
prejudice  to  any  set-off  or  other  defense  existing  at  the  time 
of  or  before  notice  of  the  assignment,"  and  which  simply  ex- 
pressed what  was  the  equitable  doctrine  of  assignments  in  the 
absence  of  a  statute.  The  assignment  of  the  Martin  judgment 
was  made  on  the  ninth  day  of  October,  1886.  Without  ex- 
pressing any  opinion  as  to  whether  this  assignment  from  its 
terms  was  anything  more  than  an  assignment  for  the  benefit 
of  certain  creditors  named  therein,  we  will,  however,  assume 
that  it  was  an  absolute  assignment  for  value,  subject,  however, 
to  such  equities  as  an  assignment  of  a  non-negotiable  chose  in 
action  carries  with  it.  Was  there,  then,  on  the  date  of  the 
assignment,  any  existing  equity  in  the  way  of  a  right  of 
set-off  between  Martin  and  Wells,  Fargo  &  Company?  If  so 
then  the  assignment  to  Underwood  carried  with  it  such  equity. 
The  bill  of  exceptions  purports  to  contain  all  the  evidence  ad- 
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duced  at  the  hearing  of  the  motion.  It  sets  forth  that  the 
judgment  obtained  by  Wells,  Fargo  &  Company,  and  set  off 
against  the  judgment  obtained  by  Martin  and  assigned  to 
Underwood,  was  rendered  on  the  twentieth  day  of  October, 
1886.  When  the  demand  arose  which  was  the  basis  of  this 
judgment  does  not  appear.  It  is  fair  to  presume  that,  if  it 
was  a  liquidated  demand  at  the  time  of  judgment  rendered  in 
the  suit  of  Martin,  it  would  have  been  set  off  in  that  action. 
If  it  was  unliquidated  it  could  not  have  been  set  off  until  it 
ripened  into  judgment,  and  hence  could  not  have  constituted 
an  existing  equity  at  the  date  of  the  assignment.  If,  then,  no 
equitable  right  of  set-off  existed  at  the  date  of  the  assignment, 
it  becomes  important  to  know  in  this  connection  whether  any 
existed  before  Wells,  Fargo  &  Company's  Express  had  notice 
of  the  assignment.  There  is  no  evidence  as  to  whether  or  not  the 
corporation  had  such  notice.  Underwood  attempted,  long  after 
the  judgment  obtained  against  Martin  had  been  entered,  to 
give  constructive  notice  by  filing  and  recording  his  assignment 
in  the  county  recorder's  oflSce  of  Pima  County.  Even  had  it 
not  been  after  the  right  of  set-off  unquestionably  arose  between 
the  original  parties  interested,  this  did  not  amount  even  to 
constructive  notice,  inasmuch  as  no  law  provided  for  the  re- 
cording of  such  assignments.  Underwood  having  appeared 
in  the  court  below  to  resist  the  motion  upon  the  ground  that 
he  was  the  equitable  owner  of  the  judgment,  and  upon  the  face 
of  the  record  Martin  still  appearing  to  be  the  owner  thereof, 
i*:  seems  to  us  that  the  burden  rested  upon  Underwood  to  show 
that  Wells,  Fargo  &  Company's  Express  had  notice  of  the 
assignment  before  judgment  was  obtained  by  it  against  Mar- 
tin, when  the  right  of  set-off  must  unquestionably  have  existed 
had  no  assignment  been  made.  We  are  aware  of  the  case  of 
Graves  v.  Woodbury,  reported  in  4  Hill,  559,  40  Am.  Dec. 
296,  which  seems  to  assert  a  contrary  doctrine,  and  to  hold 
that,  when  a  judgment  debtor  seeks  to  set  off,  as  a  claim  against 
his  judgment  creditor,  a  judgment  which  has  been  assigned 
without  notice  to  him,  to  entitle  him  to  the  remedy  he  must 
show,  that,  by  reason  of  want  of  notice,  he  has  been  injured 
thereby.  We  see  no  reason  or  justice  in  this  rule,  nor  does  it 
comport  with  the  section  of  the  statute  which  we  have  quoted 
above.    The  judgment  debtor  is  certainly  entitled  to  notice  so 
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that  he  may  thereafter  be  put  upon  his  guard  against  dealing 
with  the  assignor,  or  perhaps  obtaining  other  demands  against 
him  on  the  belief  that  the  assignor  is  still  his  creditor.  If  this 
is  not  done,  he  is  entitled  to  be  protected.  It  being  the  duty 
of  the  assignee  to  give  notice  to  the  judgment  debtor  of  the 
assignment,  in  order,  therefore,  to  defeat  the  right  of  set-off 
between  the  judgment  debtor  and  his  assignor  which  the 
former  seeks  to  enforce  against  the  judgment  the  assignee 
must  show  that  he  gave  the  judgment  debtor  notice,  or  that 
in  some  way  the  latter  had  actual  notice  of  the  assignment 
before  the  right  originated.  There  being  no  proof  that  Wells, 
Fargo  &  Company's  Express  had  notice  of  the  assignment  of 
the  Martin  judgment  before  obtaining  judgment  against  Mar- 
tin, we  cannot,  therefore,  find  that  the  court  erred  in  setting 
off  the  two  judgments,  and  its  judgment  is  therefore  affirmed. 

Gooding,  C.  J.,  Kibbey,  J.,  and  Wells,  J.,  concur. 


[avil  No.  313.    riled  January  26,  1892.] 
[29  Pac.  430.] 

YAVAPAI  COUNTY,  Plaintiff  and  AppeUant,  v.  WILLIAM 
0.  O'NEILL,  Defendant  and  Appellee. 

1.  CouNTDcs — Claim  foe  Money  AOAmsT— Necessity  for  Presenta- 

tion OF  Claim  to  Board  of  Supervisors — ^Bev.  Stats.  Ariz.  1887, 
Pars.  384,  407,  552,  Cited  and  Construed  and  Bemedy  Provided 
Held  Exclusive. — ^Presentation  of  a  claim  against  a  county  to  the 
board  of  supervisors  for  its  action  is  a  condition  precedent  to  the 
maintenance  hj  the  claimant  of  an  action  thereon,  and  the  remedy 
prescribed  by  statutes,  supra,  for  the  establishment  and  enforce- 
ment  of  claims  for  money  against  the  county  is  exclusive. 

2.  Same — Same — Claims  Allowed  in  Part — Claimant  Must  Accept 

AS  Full  Settlement  or  Wholly  Beject — ^Bev.  Stats.  Ariz.  1887, 
Pars.  414  and  383,  Cited. — ^Paragraph  414,  supra,  requires  the 
claimant,  if  he  be  dissatisfied  with  the  aUowance  by  the  board 
to  either  forego  the  part  rejected  or  submit  his  claim  as  a  whole 
to  the  courts.  An  agreement  between  the  board  of  supervisors  and 
the  claimant,  providing  that  the  acceptance  by  the  claimant  of  a 
warrant  for  a  part  of  his  claim  shall  not  operate  to  affect  the  claim- 
ant's light  to  proceed  by  suit  to  establish  his  whole  claim,  is  void. 
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3.  Sheriff's  Fees — Ezecxttinq  Warrant  of  Arrest — Outside  of  Tbe^ 

RiTORY — ^Rev.  Stats.  Ariz.  1887,  Pars.  1972  and  1277,  Gitbd.— To 
execute  a  warrant  of  arrest  is  to  actually  eifeet  the  arrest  bj  yirtae 
of  and  in  obedience  to  the  mandate  of  the  vrrit,  and  make  of  the 
person  therein  named  the  disposition  required.  A  warrant  of  arrest 
issued  out  of  any  court  in  this  territory  cannot  be  executed,  in  a 
legal  sense,  outside  of  the  territory.  No  fee  can  be,  under  the 
statutes,  supra,  charged  for  travel  beyond  the  territory  in  tiie 
execution  of  a  warrant  of  arrest. 

4.  OOUNTIBS — Ck)NTRAGTS — GHAIRICAN    OF    BOARD    OF    SUPERVISORS— Dm- 

TRiCT  Attorney — ^Power  to  Bind  County. — ^Whether  the  board  of 
supervisors  could  make  a  valid  agreement  to  pay  compensation  for 
arrest  made  outside  the  territory  is  not  determined.  The  chair- 
man of  the  board,  by  virtue  of  his  office,  cannot  bind  the  county, 
nor  can  the  district  attorney. 

5.  Evidence — Minutes  of  Board  of  Supervisors,  Best  Evidence- 

Presumptions — ^Parol  Evidence  not  Admissible — ^Rev.  Stats. 
Ariz.  1887,  Pars.  394,  395,  Cited. — Statutes,  «ttpra,  require  that 
the  clerk  of  the  board  of  supervisors  shall  record  all  proceedings  of 
the  board,  and  that  the  board  must  cause  such  a  record  to  be  kept 
It  will  be  presumed  that  the  board  and  its  clerk  have  done  their 
duty  and,  if  the  board  made  an  order,  that  there  is  a  record  of  it 
Such  record  is  the  best  and  only  evidence  of  such  order.  In 
the  absence  of  a  showing  that  there  is  no  record  of  the  action  of 
the  board,  parol  evidence  is  not  competent  to  prove  the  action 
of  the  board. 

6.  Board  of  Supervisors'  Power  to  Butd  County  for  Mileage  in 

Serving  Subpcena  Outside  of  the  Territory — Rev.  Stats.  1887, 
Par.  579,  Clause  9,  Cited. — ^Where  it  appears  from  the  records  of 
the  proceedings  of  the  board  of  supervisors  that  the  sheriff  shall 
be  allowed  mileage  to  subpoena  witnesses  without  the  territory  in  a 
specified  case,  such  employment  is  sufficient  to  bind  the  county; 
the  board  having  power,  under  statutes,  8upra,  to  employ  means 
to  secure  the  attendance  of  necessary  witnesses  who  cannot  be 
secured  by  the  ordinary  process  of  the  court 
Gooding,  C.  J.,  dissents. 

7.  Evidence — Contents  of  Telegram — ^Parol  Evidence — ^Foundation 

— Communications  Between  Plaintiff  and  Third  Parties. — In 
an  action  by  a  sheriff  against  a  county  for  fees  a  witness  was  per- 
mitted to  testify  to  the  contents  of  certain  telegrams.  This  was 
erroneous  as  the  proper  foundation  was  not  laid  for  the  admission 
of  parol  evidence  of  their  contents,  and  because  communications 
between  a  sheriff  and  a  third  person  are  incompetent  to  establish 
an  agreement  between  the  sheriff  and  board  of  supervisors  relative 
to  the  subject-matter  of  such  communications. 

8.  Sheriffs — Fees  for  Executing  a  Writ  of  Arrest — Rijv.   Stats. 

Ariz.,  Par.  579,  Clause  3,  and  1972,  Construed — Expenses  for 
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Retukning  Prisoner. — ^Under  statutes,  supra,  for  the  arrest  of  a 
prisoner,  and  removing  him  to  the  court  whence  the  writ  issued,  the 
ojdj  compensation  to  be  allowed  to  the  sheriff  is  two  dollars  for  the 
service  of  the  writ,  and  thirty  cents  for  each  mile,  counting  one  way 
only,  necessarily  traveled  in  effecting  such  arrest  and  removal.  In 
addition  the  sheriff  is  entitled  to  his  expenses,  other  than  personal, 
incurred  in  returning  his  prisoner. 

9.  Same — Fees — Serving  Subpoenas  Outsidb  of  County — ^Must  bx  In- 

dorsed UNDER  Provisions  or  Bsv.  Stats.  Ariz.  1887,  Penal  GoDXy 
Par«  2054,  Cited. — The  sheriff  is  not  bound  to  serve  a  writ  of 
snbpcBna  in  a  criminal  case  upon  a  witness  non-resident  of  the 
county  where  the  trial  is  to  be  had  unless  it  be  indorsed  by  the  trial 
judge  as  provided  by  statute,  supra,  and  no  fee  for  service  of  writ 
not  so  indorsed  can  be  allowed  as  a  legal  county  charge. 

10.  Same — Same — Mileage  in  Unsuccessful  Attempts  to  Arrest  not 
Allowed — ^Bev.  Stats.  Ariz.  1887,  Par.  1972,  Cited  and  Con- 
strued.— ^Fees  for  mileage  traveled  in  unsuccessful  attempts  to  exe- 
cute warrants  of  arrest  will  not  be  allowed. 

GooDiNGy  C.  J.,  and  Wells,  J.,  dissenting. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yavapai. 
James  H.  Wright,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

H.  D.  Ross,  District  Attorney,  and  Hemdon  &  Hawkins, 
and  E.  M.  Sanford,  for  Appellant. 

Plaintiff,  having  regularly  made  out  and  presented  his  claim 
for  services  to  the  board  of  supervisors,  and  it  having  been 
acted  upon  by  said  board,  and  part  thereof  audited  and  al- 
lowed, and  a  warrant  drawn  for  the  amount  so  allowed,  and 
having  accepted  said  warrant,  is  precluded  from  maintaining 
this  suit.  If  plaintiff  was  dissatisfied  with  the  amount  al- 
lowed him,  he  had  his  remedy,  which  was  to  sue  upon  his  claim 
as  first  presented  to  the  board.  He  cannot  accept  the  amount 
80  allowed  and  then  sue  for  a  balance. 

Although  the  stipulation  was  made  and  signed  by  the  chair- 
man of  the  board  that  cannot  serve  the  plaintiff  in  this  action, 
for  the. reason  that  the  stipulation  itself  shows  that  it  is  not 
the  act  of  the  board  of  supervisors,  and  even  if  it  were,  it  was 
made  without  any  right  or  authority  of  law,  and  was  and  is 
entirely  outside  and  beyond  the  scope  of  the  authority  of  the 
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said  board  of  supervisors;  and,  further,  said  stipulation  does 
not  refer  to  the  claim  sued  on. 

Sections  414  and  415  (p.  131)  of  the  Revised  Statutes  of 
Arizona  provide  the  method  and  the  only  method  which  can 
and  must  be  pursued  in  presenting  claims  against  the  county 
to  the  board  of  supervisors. 

Boards  of  supervisors  are  purely  creatures  of  the  statute — 
they  derive  aU  their  power  and  authority  from  the  statute. 
Robinson  v.  Supervisors  of  Sacramento,  16  Cal.  212,  213 ;  Lin- 
den  V.  Case,  46  Cal.  174. 

The  chairman  could  not  bind  the  board  by  signing  said 
stipulation.  Section  391  of  the  Revised  Statutes  of  Arizona 
is,  ''A  majority  of  the  board  shall  form  a  quorum  for  the 
transaction  of  business." 

Nor  could  ihe  board  delegate  such  authority  to  the  chair- 
man. 

The  hoard  passes  upon  all  claims ;  the  board,  or  a  majority, 
can  bind  the  county,  not  the  chairman  or  any  one  member 
thereof,  in  allowing  claims  or  in  any  matters  relative  to  such 
claims;  but  after  passing  upon  the  claim  and  drawing  the 
warrant,  they  have  no  more  power  or  authority  with  respect 
to  any  matter,  neither  their  acts  or  knowledge  in  respect 
thereto  can  bind  the  county.  Johnson  v.  Supervisor  Dist,,  67 
Mo.  319;  Clancy  v.  County  of  Marion,  77  111.  488;  Benton  v. 
Board  of  Supervisors,  84  111.  384;  Harrison  v.  Liston  Dist.,  47 
Iowa,  11. 

After  the  board  had  acted  upon  the  claim  of  plaintiff,  and 
drawn  a  warrant  for  the  sum  allowed,  they  had  under  the  law 
exhausted  their  power  and  authority  in  the  matter. 

In  passing  upon  claims  against  the  county  the  board  acts 
judicially — the  allowance  or  rejection  of  the  claim  is  the  de- 
termination of  the  matter;  their  determination  occupies  the 
same  relation  to  a  claim  that  a  judgment  does  to  an  action. 
Tilden  v.  Sacramento  County,  41  Cal.  74;  El  Dorado  County 
V.  Elstner,  18  Cal.  149;  Colusa  County  v.  De  Jarnette,  55 
Cal.  375. 

When  the  plaintiff  had  accepted  the  amount  allowed  by  the 
board  in  July,  he  could  not  legally  have  any  further  claim 
for  same  services  as  contained  in  his  said  demand,  and  the 
filing  and  presenting  a  claim  for  the  balance  which  had  been 
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rejected  by  the  board  was  and  is  wholly  unauthorized  by  the 
law. 

The  authority  of  the  board  was  exhausted  when  the  board 
had  considered  and  allowed  part  and  disallowed  part.  After 
this  action  by  the  board  plaintiff,  accepting  the  allowance,  had 
no  claim  to  present.  Ryan  v.  Board  of  County  Commissioners, 
32  Minn.  138,  19  N.  W.  653. 

Where  an  account  is  filed  with  board  and  allowed  in  part, 
and  a  warrant,  drawn  for  the  sum  thus  allowed,  is  accepted 
by  the  claimant,  he  thereby  waives  his  right  to  appeal  (or  sue 
for  the  part  disallowed).  Hamilton  County  v.  Bailey,  11 
Neb.  56, 10  N.  W.  539;  Zirker  v.  Hughes,  77  Cal.  235, 19  Pac. 
423. 

If  a  party  sues  in  a  court  f<fr  a  certain  sum  and  recovers 
less  than  the  amount  sued  for,  and  accepts  the  amount  of 
the  judgment,  he  cannot  then  appeal  from  such  judgment. 
Ind.  District  of  Altoona  v.  District  Township  of  Ddawa/re, 
44  Iowa,  201. 

When  a  party  to  a  proceeding  to  assess  damages  accepted 
the  amount  assessed,  he  is  not  entitled  to  appeal.  *'A  party 
cannot  obtain  the  benefits  of  an  adjudication  and  afterwards 
appeal  therefrom."  Jf.  and  M.  R.  B.  Co.  v.  Byington,  14 
Iowa,  572. 

A  garnishee  who  pays  a  judgment  rendered  against  him 
cannot  afterwards  appeal.  Borgalthus  v.  F.  iSk  M.  Ins.  Co., 
36  Iowa,  250. 

When  an  act  of  the  legislature  makes  an  appropriation 
as  in  full  payment  of  a  demand,  part  of  which  was  dis- 
allowed, the  acceptance  of  the  money  is  a  bar  to  any  further 
claim  on  account  of  such  demand.  Massing  v.  State,  14  Wis. 
544. 

In  view  of  the  proposition  above  set  forth,  and  the  authori- 
ties cited  in  support  thereof,  it  is  manifest  that  the  complaint 
failed  to  state  a  cause  of  action. 

The  trial  court  permitted  plaintiff  to  introduce  in  evidenoe 
the  claim  of  plaintiff,  which  was  made  and  filed  with,  and 
presented  to,  the  board  on  August  24,  1889,  a  purported  copy 
of  which  claim  is  attached  to  the  complaint,  and  also  permitted 
plaintiff  to  testify  as  to  the  items  contained  in  said  claim, 
to  aU  of  which  defendant  objected,  for  the  reason  that  same 
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was  incompetent  and  immaterial,  and  that  it  had  not  been 
shown  that  said  claim  had  ever  been  acted  upon  by  the  board, 
and  that  the  record  of  said  board  showed  that  the  board 
declined  to  either  allow  or  disallow  the  same,  and  had  de- 
clined to  act  thereon. 

Before  the  plaintiff  would  have  the  right  to  maintain  his 
action  against  the  county  the  law  required  of  him  to  present 
his  claim  to  the  board,  and  further  required  that  said  board 
must  reject  or  disallow  some  part  thereof.  This  the  plaintiff 
failed  to  show,  and  hence  the  ruling  of  the  court  in  effect 
nullified  that  provision  of  the  law. 

If  the  board  refused  to  act,  they  could  be  compelled  to 
do  so  by  mandamus;  but  they  must  act  on  the  claim  presented 
before  claimant  is  authorized  to  sue  the  county.  The  mere 
fact  that  the  board  refuses  to  act  is  insufficient.  Price  v. 
County  of  Sacramento,  6  Cal.  255;  Fulkerth  v.  County  of 
Stanislaus,  67  Cal.  335,  7  Pac.  754;  McCann  v.  Sierra  County, 
7  Cal.  121;  People  v.  Supervisors,  28  Cal.  430. 

The  witness  was  then  asked  whether  the  board  of  super- 
visors authorized  him  to  go  and  summon  witnesses  outside 
of  the  county  and  territory.  The  defendant  objected  on  the 
ground  that  the  records  of  the  board  would  be  the  best  evi- 
dence of  what  they  had  authorized  him  to  do, — that  the  board 
must  speak  through  their  records, — and  for  the  further  reason 
that  said  board  had  no  right  or  authority  to  make  any  such 
order  or  to  give  plaintiff  any  such  authority.  These  objec- 
tions were  overruled  by  the  court,  and  the  plaintiff  was  per- 
mitted to  testify  that  the  board  did  give  him  such  authority 
and  promised  to  pay  him  mileage. 

A  deliberate  body  like  the  board  of  supervisors  cannot  be 
bound  by  acts  in  pais,  the  best  and  only  evidence  of  its  inten- 
tions is  to  be  drawn  from  the  record  of  its  proceedings.  Phe- 
Ian  V.  San  Francisco  County,  6  Cal.  532. 

The  plaintiff  offered  in  evidence  the  purported  stipulation, 
signed  by  plaintiff  and  the  chairman  of  the  board,  marked 
*' Exhibit  C,"  and  attached  to  plaintiff's  complaint,  to  which 
defendant  objected  as  incompetent,  and  that  the  same  could 
not  bind  the  defendant,  it  having  been  made  without  legal 
authority,  and  that  the  same  was  not  the  act  of  the  board. 
The  board  is  only  the  agent  of  the  county,  and  must  pursue 
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its  authority  and  act  within  the  scope  of  its  power  as  granted, 
defined,  and  limited  by  the  statute.  State  v.  Harris,  96  ^lo. 
29,  8  S.  W.  794 ;  Book  v.  Earl,  87  Mo.  246 ;  Sturgeon  v.  Hamp- 
ton, 88  Mo.  203 ;  State  v.  Commissioners,  18  Neb.  283,  25  N.  W. 
91 ;  Walsh  V.  Bogers,  15  Neb.  309, 18  N.  W.  135. 

The  board  of  supervisors  has  only  the  powers  expressly  con- 
ferred by  law  or  necessarily  implied,  and  cannot  create  a 
debt  on  the  part  of  the  county  for  any  purpose  except  as 
provided  by  law.  Foster  v.  Coleman,  10  Cal.  269;  San 
Joaquin  County  v.  Jones,  18  Cal.  327;  Linden  v.  Case,  46 
Cal.  172;  People  v.  Supervisors  El  Dorado  County,  11  Cal. 
170. 

One  claiming  compensation  for  services  rendered  must  show 
a  legal  contract  or  a  provision  for  such  services.  Moon  v. 
Board  of  Commissioners,  97  Ind.  176;  Waymire  v.  Board  of 
Commissiowrs,  105  Ind.  600,  4  N.  E.  890. 

Boards  of  supervisors  cannot  increase  the  compensation  of 
oflScers  fixed  by  law.  Foster  v.  Coleman,  10  Cal.  279 ;  People 
v.  Supervisors  of  El  Dorado  County,  11  Cal.  170. 

While  a  public  oflScer  must  discharge  all  the  duties  pertain- 
ing to  his  oflSce  for  the  compensation  fixed  therefor  by  law, 
yet  he  will  not  be  allowed  compensation  for  extra  services, 
unless  so  authorized  by  statute.  Bayha  v.  Webster  County, 
18  Neb.  131,  24  N.  W.  457;  State  v.  SUver,  9  Neb.  85,  2  N.  W. 
215. 

The  services  performed  by  plaintiff  outside  the  territory 
of  Arizona  were  beyond  his  jurisdiction;  the  law  makes  no 
provision  for  payment  therefor. 

The  board  of  supervisors  had  no  authority  to  order  or 
authorize  him  to  go  beyond  his  jurisdiction. 

Should  they  undertake  to  do  so,  they  would  exceed  the 
scope  of  their  powers. 

Before  an  oflScer  would  be  entitled  to  recover  fees  from 
county,  he  must  show,  first,  that  a  specific  compensation  is 
allowed  by  law  for  such  services;  and  second,  that  express 
authority  exists  for  paying  same.  Waymire  v.  Powell,  105 
Ind.  600,  4  N.  E.  866 ;  Board  v.  Oresham,  101  Ind.  127. 

There  is  no  liability  for  any  cause  whatever,  except  such 
as  is  created  by  statute.  Monroe  County  v.  Flint,  80  6a.  489, 
6S.E.  173. 

Arizona  3 — 24 


370  Yavapai  County  v.  O'Neilu  [3  Ariz. 

The  plaintiflE  charges  mileage  for  serving  and  attempting 
to  serve  subpoenas  outside  of  his  county  when  the  same 
were  not  indorsed  by  the  district  judge,  as  required  by 
section  2054  of  the  Criminal  Code.  The  allowance  of  these 
charges  was  error.  Washoe  County  v.  Humboldt  County, 
14  Nev.  123. 

The  plaintiff  charges  mileage  for  going  to  serve  process 
which  he  failed  to  serve.  Plaintiff  is  not  entitled  to  any 
mileage  unless  he  actually  executed  his  process.  Ex  parte 
Wyles,  1  Denio,  658. 

Baldwin  &  Johnston,  for  Appellee. 

O'Neill's  district,  for  purposes  of  serving  warrants  of  ar- 
rest, was  co-extensive  with  the  territory.  Pen.  Code  Ariz. 
1887,  sec.  1277. 

It  was  his  imperative  duty  to  cause  the  arrest  of  the  de- 
fendants anywhere  in  his  district.  Pen.  Code  Ariz.  1887, 
sec.  227. 

The  action  of  the  board  of  supervisors  in  fixing  the  salary 
and  the  rendering  of  the  services  upon  the  faith  of  such  action 
constituted  a  contract  to  which  the  sheriff  was  a  party.  The 
consideration  therefor,  flowing  from  plaintiff  is  found  in  the 
performance  of  the  services.  The  county  cannot  set  aside 
and  disregard  the  contract.  Holmes  v.  Lwc(W  County,  53  Iowa, 
213;  Mitchell  v.  Commissioners  of  Leavenworth  County,  18 
Kan.  188. 

The  mileage  provided  by  statute  is  not  limited  to  traveling 
done  by  an  oflScer  within  the  boundaries  of  the  county  or  dis- 
trict of  which  he  is  such  oflScer.  Cunningham  v.  San  Joaquin 
County,  49  Cal.  324;  People  v.  Pearson,  3  Scam.  270;  United 
States  V.  Sanborn,  28  Fed.  299 ;  Mylius  St.  L.  F,  and  W.  R.  B., 
31  Kan.  234. 

The  sheriff  is  entitled  to  mileage  for  each  of  five  prisoners 
in  removing  them  from  before  the  magistrate  to  the  county 
jail.    Sherman  v.  Santa  Barbara  County,  59  Cal.  483. 

United  States  v.  Balston,  17  Fed.  899;  Berry  v.  St,  Fran- 
cois County,  9  Mo.  213 ;  Bringolf  v.  Polk  County,  560 ;  Hard- 
ing  County  v.  County  of  Mtg.,  55  Iowa,  43,  7  N.  W.  396. 

A  vote  of  a  corporation  may  be  presumed  from  other  acts, 
though  there  is  no  proof  of  such  votfe  on  the  corporate  record ; 
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for  the  omission  of  the  corporation  to  record  its  own  doings 
cannot  prejudice  the  rights  of  a  party  relying  upon  the  good 
faith  of  an  actual  vote  of  the  corporation.  Pixley  v.  W.  P. 
B.  R.  Co,,  33  Cal.  192,  91  Am.  Dec.  683 ;  United  States  Bank 
V.  Dandridge,  12  Wheat.  70;  City  of  Indiwnola  v.  James,  29 
Iowa,  282;  City  of  Davenport  v.  P.  M,  and  F.  I,  Co.,  17  Iowa, 
276;  Olcott  V.  Tioga  R,  B.  Co.,  27  N.  Y.  558,  559;  GUlett  v. 
Commissioners  of  Lyon  County,  18  Kan.  413. 

KIBBEY,  J. — This  was  a  suit  in  the  court  below  by  the 
appellee  against  the  appellant  to  recover  compensation  for 
services  alleged  to  have  been  performed  by  him  as  sheriff 
of  Yavapai  County.  There  was  judgment  for  appellee.  The 
complaint  is  in  two  counts, — the  first  being  for  a  balance 
alleged  to  be  due  for  services  rendered  during  the  quarter 
year  ending  March  31,  1889,  and  the  second  for  a  balance  for 
the  quarter  ending  June  30,  1889.  There  was  a  demurrer 
to  each  count  of  the  complaint  upon  the  ground  that  neither 
of  them  stated  facts  siifficient  to  constitute  a  cause  of  action 
against  the  defendant.  The  demurrer  to  the  first  count  of  the 
complaint  was  sustained.  The  demurrer  to  the  second  count 
was  overruled;  and  this  ruling  is  assigned  as  error,  and  pre- 
sents the  first  question  for  our  consideration. 

It  is  alleged  in  the  second  count  of  the  complaint  that,  dur- 
ing the  period  beginning  AprD  1,  1889,  and  ending  June  30, 
1889,  the  plaintiff,  as  sheriflE  of  Yavapai  County,  performed 
certain  duties  imposed  upon  him  by  law,  the  various  items  of 
which  are  enumerated;  that  on  the  24th  of  August,  1889,  he 
made  out  a  proper  account  thereof,  and  a  statement  of  his 
legal  compensation  therefor,  in  form  and  verified  as  prescribed 
by  law,  and  on  that  day  presented  such  account  and  claim 
to  the  board  of  supervisors  of  Yavapai  County,  the  time  of 
presentation  being  within  six  months  next  after  the  last  item 
in  the  account  had  accrued ;  that  by  virtue  of  a  contract  made 
between  himself  and  the  county,  through  its  board  of  super- 
visors, on  or  about  the  first  day  of  April,  1889,  the  appellee 
performed,  and  the  county  agreed  to  pay  for,  certain  specified 
services;  that  certain  other  services  for  which  he  claimed 
compensation  were  imposed  upon  him  by  law;  that,  as  credits 
upon  certain  of  the  items  mentioned  in  the  complaint,  the 
county  has  paid  him  sums  aggregating  $6,044.85,  leaving 
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unpaid  and  due  the  sum  of  $3,442.05 ;  that  after  the  presenta- 
tion of  his  said  accounts  and  claims,  as  before  mentioned, 
and  be f 016  the  filing  of  this  complaint,  the  board  of  supervisors 
failed  and  refused  to  allow  the  same,  except  to  the  extent  of 
$6,044.85,  and,  after  the  pajnnent  of  that  amount,  rejected  the 
residue  of  his  claim ;  that  such  account  and  claims  have  been 
presented  to  the  board  of  supervisors  more  than  one  day  before 
their  rejection;  that  the  plaintiff  has  never  been  indebted 
to  the  county ;  that  he  has  never  neglected  to  make  his  proper 
returns  and  reports  as  required  by  law,  and  has  never  will- 
fully neglected  or  refused  to  perform  any  of  the  duties  of 
his  oflSce ;  that  heretofore,  at  the  regular  April  term  of  said 
board,  the  plaintiff  presented  his  account  for  $602.60,  for 
certain  of  the  items  set  out  in  the  complaint ;  that  by  mistake 
and  miscalculation  he  made  his  claim  for  that  sum,  when  in 
fact  he  was  lawfully  entitled  to  the  sum  of  $997.50 ;  that  the 
plaintiff  is  dissatisfied  with  the  failure  and  refusal  of  the  board 
of  supervisors  to  allow  his  claim ;  that  the  sum  of  $5,834.85, 
paid  as  credit  upon  his  claim,  was  paid  by  the  board  of  super- 
visors, and  received  by  the  plaintiff,  upon  the  express  under- 
standing and  agreement  between  the  board  and  the  plaintiff 
that  the  receipt  of  said  sum  should  in  no  wise  prejudice  or 
otherwise  affect  the  plaintiff's  right  to  bring  his  action  for 
the  recovery  of  the  balance,  and  that  said  credit  was  received 
by  the  plaintiff  under  protest,  and  only  upon  such  under- 
standing and  agreement.  A  copy  of  the  agreement  referred 
to  is  appended  to  the  complaint  as  an  exhibit.  It  is  as  fol- 
lows: **This  agreement  between  the  county  of  Yavapai, 
through  its  board  of  supervisors,  acting  by  its  chairman,  on 
the  first  part,  and  William  0.  O'Neill,  sheriff  of  said  Yavapai 
County,  in  the  territory  of  Arizona,  of  the  second  part,  wit- 
nesseth:  That  whereas,  the  bill  of  the  said  sheriff  for  fees 
and  perquisites  for  the  quarter  ending  July  1,  1889,  as  pre- 
sented to  the  said  board  of  supervisors,  is  for  the  sum  of 
$8,199.15;  and  whereas,  the  said  board  are  convinced  and 
satisfied  that,  under  the  law,  the  above  sum  is  too  much  for 
the  services  rendered  to  the  said  county,  but  that  the  sum  of 
$5,834.85  is  an  adequate,  reasonable,  and  liberal  allowance 
to  said  sheriff  under  the  law :  Now,  therefore,  the  said  board, 
aotincr  as  aforesaid,  hereby  agree  to  draw  their  warrant  and 
warrants  to  said  sheriff  for  said  last  amount  with  the  express 
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understanding  that,  should  said  sheriff  be  dissatisfied  there- 
-with,  and  bring  suit  upon  said  bill  to  recover  the  whole  thereof, 
or  any  sum  greater  than  that  allowed,  the  amount  so  paid  shall 
be  taken  as  a  general  credit  upon  said  original  biU,  and  not  as 
an  acknowledgment  of  the  justness  of  each  and  every  item  or 
items  thereof,  but  the  legality  and  justness  of  each  and  every 
item  and  items  of  the  same  shall  be  determined  by  and  in 
the  courts;  and  should  the  final  determination  of  the  courts 
be  and  find  that  the  said  sum  so  allowed  by  the  board  be  more 
than  the  law  allows  for  said  services,  then  the  said  county 
is  to  have  a  credit  for  such  difference.  And  the  said  sheriff, 
on  his  part,  agrees  to  and  accepts  the  above  proposition  with 
all  of  its  conditions,  and  further  agrees  to  take  no  advantage 
of  said  payments,  but  to  litigate  the  same  as  a  whole,  and 
regardless  of  said  payment,  testing  each  and  every  item  of 
the  same.  It  is  further  understood  that  the  receipt  of  such 
said  sum  is  no  bar  to  any  action,  and  shall  in  no  way  or  man- 
ner lessen  the  rights  of  the  said  sheriff  in  any  proceeding  that 
he  may  hereafter  bring  against  said  county  of  Yavapai  upon 
said  account."  Section  578  of  the  Revised  Statutes  of  1887 
(sec.  1,  ch.  14,  tit.  13,  ''Counties")  provides  that  ''accounts  for 
county  charges  of  every  description  must  be  presented  to  the 
board  of  supervisors  to  be  audited  as  prescribed  in  the  act." 
Section  579,  among  other  things,  provides  that  the  compensa- 
tion of  the  sheriff  for  executing  process  in  criminal  cases  is  a 
county  charge,  and  so  "the  expenses  necessarily  incurred  in 
the  support  of  persons"  committed  to  jail.  Section  408  pro- 
vides that  every  person  having  a  claim  against  the  county,  ex- 
cept for  compensation  due  to  jurors  and  witnesses,  or  for 
oflBcial  salaries,  by  which  some  express  provision  of  law  is  made 
a  demand  against  the  county,  shall,  within  six  months  after  the 
last  item  of  the  account  accrued,  present  a  demand  therefor, 
ii^  writing,  to  the  board  of  supervisors  of  the  county  against 
which  such  claim  or  demand  is  held,  verified  by  the  aflBdavit 
of  himself  or  agent,  stating  minutely  what  the  claim  is  for, 
and  specifying  each  several  item,  and  the  date  and  the  amount 
thereof.  Section  414  provides  that  "where  the  board  [of  su- 
pervisors] finds  that  any  claim  presented  is  not  payable  by 
the  county,  or  is  not  a  proper  county  charge,  it  must  be  reject- 
ed.   If  they  find  it  to  be  a  proper  county  charge,  but  greater 
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in  amount  than  is  justly  due,  the  board  may  allow  the  claim 
in  part,  and  draw  a  warrant  for  the  portion  allowed,  on  the 
claimant  signing  a  receipt  in  full  for  his  account.  If  the 
claimant  is  unwilling  to  receive  such  amount  in  full  payment, 
the  claim  may  be  again  considered  at  the  next  regular  suc- 
ceeding session  of  the  board,  but  not  afterwards."  Section 
415  provides  that  '^a  claimant  dissatisfied  with  the  rejection 
of  his  claim  or  demand,  or  with  the  amount  allowed  him  on 
his  account,  may  sue  the  county  therefor  at  any  time  within 
six  months  after  the  final  action  of  the  board,  but  not  after- 
wards." 

It  will  be  observed  that  the  plaintiff  in  this  case  had  pre- 
sented his  claim  for  the  items  embraced  in  his  complaint 
(except  as  modified  to  correct  an  alleged  error  in  a  former 
account)  to  the  proper  board  of  supervisors;  that  his  claim 
had  been  by  it  considered,  and  allowed  for  a  sum  less  than 
the  amount  claimed  by  him ;  and  that  he  had,  before  this  suit 
was  begun,  received  warrants  for  the  amount  so  allowed.  The 
question  presented  by  the  demurrer  devolves  upon  us  the 
consideration  of  the  legal  effect  of  the  agreement  between 
the  board  of  supervisors  and  the  appeUee,  whereby  he  received 
the  sum  allowed  by  the  board  upon  the  understanding  (and 
the  board  expressly  agree)  that  such  payment  should  not 
operate  to  affect  appellee's  right  to  litigate  the  whole  claim. 
Preliminary  to  that,  however,  is  the  question  whether  the 
method  prescribed  by  the  act  we  have  quoted  from  for  the 
allowance  and  enforcement  of  claims  against  the  county  is 
exclusive,  or  whether  a  claimant  may  not,  in  the  first  instance, 
sue  the  county,  without  resort  to  the  method  prescribed.  In 
many  states  it  is  expressly  provided  by  statute  that  actions 
against  municipal  or  quasi  municipal  corporations,  upon  any 
demand  whatsoever,  cannot  be  maintained  until  the  claim 
therefor  shall  have  been  presented  to  the  proper  officer  of 
the  corporation  charged  with  the  duty  of  auditing  and  allow- 
ing claims  for  allowance  or  rejection.  In  our  statute  there 
is  no  such  express  limitation  of  the  right  to  maintain  an  action 
against  the  county.  By  section  384  a  county  may  sue  or  be 
sued.  The  fifth  clause  of  section  522  (of  the  same  title)  pro- 
vides that  the  county  treasurer  shall  *| disburse  the  county 
moneys  only  on  county  warrants  issued  by  the  board  of  super- 
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visors,  signed  by  the  chairman  and  clerk  of  said  board,  or  as 
provided  by  law."  Section  407  provides  that  **no  payment 
shall  hereafter  be  made  from  the  treasury  of  any  of  the  coun- 
ties of  this  territory  unless  the  claim  or  demand  shall  be  duly 
allowed  according  to  the  provisions  of  this  act."  Construing 
these  several  statutory  provisions  together,  we  think  it  a  fair 
inference  that  the  legislature  intended  that  the  presentation 
of  every  claim  against  the  county  to  the  board  of  supervisors 
for  its  action  should  be  a  condition  precedent  to  the  mainte- 
nance by  the  claimant  of  an  action  thereon ;  that  the  remedy 
so  prescribed  for  the  establishment  and  enforcement  of  claims 
for  money  against  a  county  is  exclusive.  Upon  that  part  of 
the  claim,  then,  embodied  in  the  complaint,  which  includes 
items  that  were  not  presented  to  the  board,  and  which  plain- 
tiff alleges  were  omitted  by  mistake,  applying  the  above  rule, 
there  can  be  no  recovery.  That  manner  of  the  presentation, 
allowance,  and  pajnnent  of  claims  against  the  county  pre- 
scribed by  the  statute  from  which  we  have  quoted,  being  ex- 
clusive of  any  other,  the  right  of  the  plaintiff  to  maintain 
this  action  is  governed  thereby,  and,  as  well,  is  the  board  of 
supervisors. 

It  is  a  salutary  rule  that  requires  the  claimant,  if  he  be 
dissatisfied  with  the  allowance  by  the  board,  to  either  forego 
its  part  rejected,  or  submit  his  claim  as  a  whole  to  the  courts. 
It  would  be  unfair  to  the  county  that  he  should  accept  that 
part  of  the  determination  of  the  board  that  is  to  his  advantage, 
and  make  the  other  a  subject  of  litigation.  The  observance  of 
the  rule  that,  when  his  claim  is  only  partially  allowed,  the 
claimant  must  accept  the  part  so  allowed  in  satisfaction  of  his 
whole  claim,  or  litigate  it  as  an  entirety,  would  directly  tend 
to  the  discouragement  of  the  presentation  of  fictitious  and 
extortionate  claims  against  the.  county.  It  is  expressly  pro- 
vided that  the  board  shall  draw  its  warrant  for  the  portion 
allowed  upon  the  claimant  filing  a  receipt  in  full  for  his  ac- 
count. This  is  necessarily,  by  construction,  prohibitive  of 
the  issuance  of  the  warrant  upon  any  other  condition;  and 
of  this  the  plaintiff  must  have  been  as  well  aware  as  was  the 
board  of  supervisors,  and  the  effect  of  the  receipt  by  the 
plaintiff  was  to  release  the  county  for  further  liability.  The 
board  of  supervisors  had,  in  the  premises,  only  such  powers 
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as  were  expressly  conferred  upon  them,  and  those  necessarily 
implied  from  those  expressed.  It  not  only  had  not  power 
conferred  upon  it  to  waive  this  condition,  but  that  power  was 
distinctly  withheld;  and,  moreover,  the  alleged  agreement 
upon  the  part  of  the  board  is  wholly  without  consideration. 
If  any  illegal  payments  had  been  made,  they  could,  under 
other  provisions  of  the  statute,  have  been  recovered ;  and  the 
agreement  of  the  appellee  that  the  county  should  not  be  bound 
by  its  order  of  allowance,  and  that  he  would  take  no  advantage 
of  it,  gave  to  the  county  no  right  which  it  did  not  already  have 
by  statute.  Rev.  Stats.,  sec.  383,  same  title.  It  follows,  there- 
fore, that  the  agreement  between  the  board  of  supervisors 
and  the  plaintiff,  providing  that  the  acceptance  by  plaintiff 
of  the  warrant  for  a  part  of  his  claim  should  not  operate  to 
affect  the  plaintiff's  right  to  proceed  by  suit  to  establish  his 
whole  claim,  is  void,  and  for  that  reason  the  demurrer  should 
have  been  sustained. 

While  this  conclusion  requires  us  to  reverse  the  case  without 
consideration  of  the  other  questions  presented,  yet,  as  it  is 
known  to  each  of  the  members  of  this  court  sitting  as  district 
judges,  that  questions  are  constantly  arising  concerning  the 
compensation  of  sheriffs,  we  shall  consider  those  presented 
by  this  record.  The  first  item  objected  to  is  one  for  $678,  for 
mileage  for  2,260  miles'  travel  to  serve  warrants  of  arrest. 
The  plaintiff  was  allowed  to  testify  that,  when  he  first  received 
notification  of  the  robbery  alleged  to  have  been  committed  by 
the  men  in  the  accomplishment  of  whose  arrest  he  alleges  he 
necessarily  traveled  2,260  miles,  he  went  to  the  district  attor- 
ney of  the  county,  and  to  Mr.  Behan,  the  chairman  of  the  board 
of  supervisors,  and  told  them  he  was  going  after  the  train 
robbers, — those  subsequently  arrested;  that  Mr.  Behan  de- 
clined to  let  him  take  the  proper  deputies;  that  Mr.  Ross, 
the  district  attorney,  was  non-committal,  but  said  that  the 
A.  and  P.  R.  R.  would  pay  for  the  capture ;  that  he  thereafter 
began  a  pursuit  of  the  alleged  robbers,  finally  effecting  their 
arrest  in  Utah,  whence  he  returned  them  to  Prescott,  the 
county-seat  of  Yavapai  County,  Arizona.  Other  testimony 
relative  to  the  difScult  character  of  the  country  traversed  in 
effecting  the  capture,  the  manner  of  the  capture,  and  the  dan- 
gers encountered  therein  was  permitted,  but  it  is  not  material 
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to  the  consideration  of  the  question.  Of  the  2,260  miles  alleged 
to  have  been  necessarily  traveled  in  effecting  this  arrest  a  con- 
siderable proportion  was  in  Utah.  It  appears  that  the  plaintiff 
had  in  his  hands  a  warrant  for  the  arrest  of  the  train  robbers, 
issued  by  a  justice  of  the  peace  of  Yavapai  County,  and  that 
it  was  upon  this  warrant  that  he  assumed  to  make  the  arrest. 
Section  1972  of  the  Revised  Statutes  of  1887  (title  **Fees  and 
Salaries")  fixes  the  fees  of  a  sheriff  for  executing  a  warrant 
of  arrest  or  capias,  or  making  an  arrest  without  warrant,  at 
two  dollars.  For  each  mile  he  may  be  compelled  to  travel  in 
executing  criminal  process,  summoning  or  attaching  witnesses, 
thirty  cents,  to  be  charged  one  way  only.  By  section  1277  of 
the  Penal  Code  it  is  provided  that  **a  warrant  may  be  directed 
generally  to  any  sheriff,  constable,  marshal,  or  policeman  in 
this  territory,  and  may  be  executed  by  any  of  those  officers 
to  whom  it  may  be  delivered  in  any  coilnty."  This  section 
confers  upon  the  sheriff,  or  other  officer  in  whose  hands  the 
warrant  may  be,  the  power  to  execute  it  anywhere  within  the 
territory ;  but  of  course  the  warrant  would  have  no  extrater- 
ritorial vitality.  The  statute  prescribes  a  fee  for  executing 
the  writ,  and  mileage  for  the  distance  necessarily  traveled  in 
executing  it.  To  execute  a  warrant  of  arrest  is  to  actually 
effect  the  arrest  by  virtue  of  and  in  obedience  of  the  mandate 
of  the  writ,  and  make  of  the  person  therein  named  the  disposi- 
tion required.  A  warrant  of  arrest  issued  out  of  any  court  in 
this  territory  cannot  be  executed  in  a  legal  sense  outside  of 
the  territory.  Whatever  was  done  in  Utah  in  the  way  of  pur- 
suit and  capture  was  not  there  done,  and  could  not  there  be 
done,  in  the  execution  of  the  writ,  for  there  the  writ  was  not 
a  writ.  It  is  our  conclusion,  then,  that  no  fee  can  be,  under 
the  statute,  charged  for  travel  beyond  the  territory,  in  the 
execution  of  a  warrant  of  arrest;  and  to  the  extent  that  such 
fees  were  allowed,  the  judgment  of  the  lower  court  is  erroneous. 
Whether  the  board  of  supervisors  could  make  a  valid  agree- 
ment to  pay  compensation  for  such  services  we  need  not  here 
decide.  It  is  sufficient  to  say,  for  the  purpose  of  this  case, 
that  it  did  not  do  so.  The  chairman  of  the  board,  by  virtue 
of  his  office,  cannot  bind  the  county,  nor  can  the  district 
attorney. 

The  next  item  for  our  consideration  is  one  for  $1,115.10,  foi 
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services  and  mileage  in  the  service  of  certain  subpoenas.  The 
plaintiff  was  allowed  to  testify,  over  the  objection  of  the 
appellee,  that  the  board  of  supervisors  authorized  him  to  go 
and  serve  these  subpoenas.  This  was  error.  The  statute  re- 
quires that  the  clerk  of  the  board  must  record  all  proceedings 
of  the  board,  and  make  full  entries  of  aU  their  resolutions 
and  decisions  on  all  questions  concerning  the  raising  of  money, 
and  for  the  allowance  of  accounts  against  the  county.  Bev. 
Stats.,  1887,  sec.  394.  The  succeeding  section  provides  that 
the  board  must  cause  such  a  record  to  be  kept.  It  will 
be  presumed  that  the  board  and  its  clerk  have  done  their 
duty  in  this  particular,  and  if  the  board  made  such  an  order, 
or  gave  such  authority,  that  there  is  a  record  of  it;  and 
the  record,  if  there  be  one,  is  the  best  and  only  evidence  of  the 
fact.  We  are  aware  that  there  is  some  conflict  of  authority 
on  the  question  of  the  admissibility  of  parol  evidence,  or 
other  evidence  than  that  of  the  record  itself  required  by 
statute  of  proceedings  of  county  boards,  to  prove  the  acts  of 
such  boards.  A  few  have  held  that  the  board  can  only  speak 
by  its  records;  others  hold  that  omissions  from  the  record 
may  be  supplied  by  parol  evidence ;  and  still  others  that  parol 
evidence  is  of  equal  degree  with  the  record.  The  extent,  how- 
ever, to  which  it  is  here  necessary  to  go  is  that,  when  there  is 
a  record  of  the  proceedings  of  the  board, — and  it  will  be  pre- 
sumed, in  the  absence  of  a  showing  to  the  contrary,  that 
there  is  one, — parol  evidence  is  not  competent  to  prove  the 
action  of  the  board  of  supervisors.  Of  the  item  for  $1,115.10, 
a  large  proportion  is  for  mileage  for  travel  outside  of  the 
territory.  That  part  of  the  charge  would  not,  in  the  absence 
of  an  agreement  by  the  board  of  supervisors  otherwise,  be  a 
proper  charge  against  the  county.  It  appears,  by  the  min- 
utes of  the  board  of  supervisors,  that  it  took  the  following 
action:  **0n  motion  it  was  ordered  that  the  sheriff  be  allowed 
mileage  to  subpoena  witnesses  in  Utah  in  the  cases  of  the  train 
robbers."  The  question,  then,  presents  itself  as  to  the  power 
of  the  board  of  supervisors  to  make  such  an  order.  It  is  of 
course  true,  as  elsewhere  said,  that  the  writs  of  the  several 
courts  of  this  territory  can  have  no  legal  effect  outside  of  our 
territorial  limits.  It  is  among  the  functions  of  a  county 
government  to  aid  the  local  courts  in  the  administration  of 
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justice;  to  that  end  to  provide  court-houses  for  the  courts, 
and  light,  fuel,  and  attendance  thereon;  to  supply  proper 
books  and  stationery;  to  provide  money  for  the  payment  of 
officers  for  summoning  witnesses,  and  the  arrest  of  crimi- 
nals. In  the  exercise  of  this  function  the  board  of  supervisors 
are  circumscribed  by  statutory  provisions  on  these  subjects, 
where  there  are  such  provisions.  It  may  often  happen  that 
the  attendance  of  witnesses  of  great  importance  resident  out 
of  the  jurisdiction  of  any  of  the  courts  of  the  territory  may 
be  secured  at  those  courts  upon  mere  notification  to  them  of 
the  fact  that  their  attendance  is  requested.  It  appears  in  the 
train-robber  cases,  spoken  of  in  this  record,  that  witnesses 
not  resident  of  the  territory  did  appear  after  the  notice  to 
them  that  their  attendance  was  desired.  Their  absence  might 
have  prevented  the  conviction  of  those  train  robbers.  There 
is  no  express  provision  in  the  statute  for  the  compensation 
of  the  sheriff  for  going  out  of  the  territory  upon  such  service ; 
but  clause  9  of  section  579  provides  that  the  contingent  ex- 
penses necessarily  incurred  for  the  use  and  benefit  of  the 
county  shall  be  a  county  charge.  To  hold  that  the  board  of 
supervisors  may  not  employ  some  one  to  notify  such  non- 
resident witnesses,  and  thereby  secure  their  attendance  when 
it  could  not  otherwise  have  been  secured,  will  in  many  cases 
result  in  the  defeat  of  the  very  purpose  of  the  organization 
of  courts.  We  think  that  the  board  has  the  power,  acting,  ol 
course,  reasonably,  and  in  the  exercise  of  a  careful  discretion, 
to  employ  the  necessary  means  to  secure  the  attendance  of 
necessary  witnesses  who  cannot  be  secured  by  the  ordinary 
process  of  the  court.  The  sheriff,  in  such  a  case,  acts  not  ac 
sheriff,  but  as  a  mere  messenger;  and  we  think,  if  he  was 
actually  employed  in  that  service,  he  is  entitled  to  the  com- 
pensation agreed  upon,  if  any  be  agreed  upon,  between  him- 
self and  the  board  of  supervisors.  If  none  was  agreed  upon, 
then  he  would  be  entitled  to  reasonable  compensation,  to  be 
fixed  by  the  court  in  the  event  of  a  suit.  We  think  the  minute 
entry  in  the  record  of  the  proceedings  of  the  board  is  sufficient 
evidence  of  such  employment. 

The  next  error  complained  of  by  appellant  is  that  the  court 
permitted  a  witness  for  the  plaintiff  to  testify  to  the  contents 
of  certain  telegrams  relative  to  the  whereabouts  of  an  alleged 
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criminal.  This  was  erroneous,  for  two  reasons:  The  proper 
foundation  was  not  laid  for  the  admission  of  parol  evidence 
of  the  contents  of  a  telegram;  and  because  communications 
between  a  sheriff  and  a  third  person  are  incompetent  to  estab- 
lish or  tend  to  establish  an  agreement  between  the  sheriff  and 
the  board  of  supervisors  relative  to  the  subject-matter  of  such 
communications. 

Among  the  items  charged  by  the  plaintiff  in  his  account, 
as  sheriff,  against  the  county,  are  several  for  removing  a 
prisoner  from  the  place  of  arrest  to  the  county  jail,  as  well  as 
for  mileage  from  the  county-seat  to  the  place  of  arrest.  The 
statute  provides  compensation  **for  removing  a  prisoner,  for 
each  mile  necessarily  traveled,  to  be  charged  one  way  only 
[thirty  cents,]  and  for  each  guard  the  same.  Insane  persons 
are  prisoners  within  the  meaning  of  this  act.  For  each  mile 
he  may  be  compelled  to  travel  in  executing  criminal  process, 
summoning  or  attaching  witnesses,  to  be  charged  one  way 
only,  30  cents."  Rev.  Stats.  Ariz.  1887,  par.  1972.  To  exe- 
cute criminal  process,  as  we  have  before  said,  is  to  do  what 
is  in  the  writ  commanded.  A  warrant  of  arrest  in  the  form 
prescribed  by  our  Penal  Code  not  only  commands  the  arrest, 
but  the  bringing  of  the  prisoner  to  the  place  of  holding  the 
court  whence  the  warrant  issued.  To  execute,  therefore,  a 
warrant,  the  officer  must  not  only  arrest,  but  ** remove"  the 
prisoner  from  the  place  of  arrest  to  the  court  whence  the 
writ  issued.  For  this  particular  service,  that  is,  for  arresting 
the  prisoner  and  removing  him  thence  to  the  place  named  in 
the  writ,  the  statute  provides  a  compensation  of  thirty  cents 
per  mile  necessarily  traveled,  one  way  only.  It  seems  to  us 
that  the  contention  of  plaintiff,  that  his  compensation  for 
executing  such  process  is  earned  when  he  shall  have  effected 
the  arrest  merely  is  not  tenable;  the  removal  of  the  prisoner 
is  a  part,  in  such  case,  of  the  execution  of  the  writ.  There 
are  many  cases  where  a  prisoner  may  be  removed,  as  from  the 
territorial  prison  to  the  county-seat  on  a  reversal  of  a  judg- 
ment of  a  district  court;  the  removal  from  a  magistrate's  court 
to  the  county  jail  after  a  preliminary  examination ;  upon  the 
order  of  a  committing  magistrate  after  trial  or  upon  a  com- 
mitment; upon  a  change  of  venue,  etc., — and  it  is  compensa- 
tion for  these  removals  that  the  statute  contemplates,  and  not 
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the  removal  of  a  prisoner  from  the  place  of  arrest  to  the 
county-seat.  The  case  of  Sherman  v.  Santa  Barbara  Co,,  59 
Cal.  483,  cited  by  appellee,  is  not  in  point;  the  case  of  Can- 
ningham  v.  San  Joaquin  Co.,  49  Cal.  323,  is  based  upon 
a  statute  differing  from  ours,  rendering  it  inapplicable  to  the 
question  before  us;  and  we  do  not  think  that  the  language 
used  in  the  third  clause  of  section  579  of  the  Revised  Statutes 
of  1887  will  warrant  the  construction  put  upon  the  fee-bill 
by  the  court  below.  The  whole  object  of  section  579  is  to 
make  the  sheriff's  legal  compensation  and  expenses,  elsewhere 
fixed,  in  criminal  cases,  a  county  charge.  For  the  arrest  of  a 
prisoner,  and  removing  him  to  the  court  whence  the  warrant 
issued,  the  only  compensation  to  be  allowed  to  the  sheriff  is 
two  dollars  for  the  service  of  the  writ,  and  thirty  cents  for 
each  mile,  counting  one  way  only,  necessarily  traveled  in 
effecting  such  arrest  and  removal.  In  addition  to  that, — not 
by  way  of  compensation,  however,  but  as  necessarjT  expense 
incurred  by  him, — the  sheriff,  or  other  oflScer,  effecting  the 
arrest  and  removal,  is  entitled  to  be  reimbursed  the  amount 
of  expenses  incurred  by  him  in  returning  his  prisoner,  or  for 
transportation  of  the  prisoner,  and  his  subsistence,  excluding 
of  course,  in  the  estimate  of  expense,  any  part  of  the  personal 
expense  of  the  oflBcer. 

Another  objection  to  the  account  is  that  among  the  items 
charged  by  appellee  are  several  for  mileage  traveled  outside 
of  Yavapai  County  to  serve  subpoenas  in  criminal  cases  upon 
which  there  had  not  been  indorsed  the  order  of  the  judge  of 
the  district  court  that  the  witness  named  in  the  writ  should 
attend,  under  the  provision  of  section  2054  of  the  Penal  Code. 
That  section  provides  that  a  witness  in  a  criminal  case,  non- 
resident of  the  county  in  which  the  case  is  to  be  tried,  shall  not 
bo  obliged  to  attend  unless  an  order  to  that  effect  shall  have 
been  indorsed  by  the  judge  of  the  court  upon  the  subpoena, 
requiring  such  attendance.  Until  such  an  order  shall  have 
been  indorsed,  the  writ  lacks  its  chief,  essential  element, — that 
is,  the  positive  command  of  the  court  for  attendance,  for  the 
violation  of  which  the  witness  may  be  subjected  to  penalties. 
It  is  practically  not  a  subpoena,  and  is  ineffectual  to  ac- 
complish the  purpose  of  such  a  writ  without  the  indorsement 
80  required.  We  are  of  the  opinion  that  the  sheriff  was  not 
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bound  to  serve  a  writ  of  subpoena  in  a  criminal  case  upon  a 
witness  non-resident  of  the  county  where  the  trial  ijs  to  be 
had  unless  it  be  so  indorsed;  that  its  service  is  not  contem- 
plated by  the  statute ;  and,  consequently,  no  fee  can  be  allowed 
therefor  as  a  legal  county  charge. 

Other  items  charged,  which  are  objected  to,  are  for  mile- 
age traveled  in  unsuccessful  attempts  to  execute  warrants  of 
arrest.  We  think  it  very  clear  that  fees  for  mileage  cannot 
be  allowed  unless  the  officer  shall  have  executed  the  writ. 
The  statute  provides  that  for  each  mile  necessarily  traveled 
in  executing  the  process  there  shall  be  allowed  thirty  cents, 
to  be  charged  one  way  only.  Par.  1972.  The  case  of  Davis 
V.  Board,  37  Minn.  491,  35  N.  W.  365,  is  relied  on  by  appellee 
to  warrant  a  contrary  construction  of  the  statute.  That  case, 
however,  turns  upon  a  provision  of  the  Minnesota  statute 
that  does  not  appear  in  our  statute;  and  even  then  the  reason- 
ing of  that  case  is  not  satisfactory.  The  rule  we  have  an- 
nounced we  think  better  calculated  to  serve  public  interests 
by  exciting  officers  to  diligence  and  promptness  in  the  service 
of  criminal  process.  These  items,  therefore,  are  not  proper 
county  charges.  The  judgment  of  the  court  below  will  be 
reversed,  and  this  cause  remanded,  with  instruction  to  sus- 
tain the  demurrer  to  the  complaint,  and  take  other  proceed- 
ings in  accordance  with  this  opinion. 

Sloan,  J.,  concurs  in  the  foregoing  opinion. 

WELLS,  J. — I  concur,  except  to  that  part  of  the  opinion 
which  holds  that  an  officer  having  a  warrant  of  arrest  cannot 
receive  mileage  traveled  in  unsuccessful  attempts  to  execute 
such  warrant.  I  hold  that  the  officer  should  receive,  by  way 
of  compensation,  such  mileage  actually  traveled  as  is  reason- 
able, where  an  honest  effort  is  made  to  serve  the  process, 
although  h«  failed  to  make  the  arrest,  or  return  the 
prisoner. 

GOODING,  C.  J. — I  concur  in  the  decision,  and  in  the 
opinion,  except  that  part  of  the  opinion  that  recognizes  au- 
thority in  the  board  of  supervisors  to  send  an  agent  or  mes- 
senger out  of  the  territory  to  procure  the  attendance  of 
witnesses,  and  to  make  a  contract  binding  the  county  for  the 
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expense  thereof;  except,  also,  that  part  of  the  opinion  that 
holds  a  sheriflE  not  entitled  to  compensation  unless  he  actually 
arrests  a  prisoner  for  whom  he  may  have  a  writ  or  warrant. 
On  these  two  propositions  I  dissent. 


[Civil  No.  303.    FUed  January  30,  1892.] 
[29   Pac.   652.] 

GEORGE  H.  BOGAN  ^t  al.,  Plaintiffs  and  Appellants,  v. 
SALVATOR  PIGNATARO,  Defendant  and  AppeUee. 

1.  Appeal  and  Ebbos— What  Appkalablk— Final  Judgments — Obdeb 
Dissolving  Tempobaby  Injunction — ^Histoby  Co.  v.  Doughebty, 
POST,  p.  387,  29  Pao.  649,  Cited  and  Appboved. — This  court  has 
jurisdiction  on  appeals  from  final  judgments,  citing  History  Co.  y. 
Dougherty,  supra.  This  court  has  no  jurisdiction  of  an  appeal  from 
an  order  dissolving  a  temporary  injunction;  it  not  being  a  final 
judgment. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  B.  E. 
Sloan,  Judge.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Barnes  &  Martin,  for  Appellants. 

F.  J.  Heney,  for  Appellee. 

PER  CURIAM. — This  is  an  appeal  from  an  order  of  the 
court  below,  dissolving  a  temporary  restraining  order.  In 
the  case  of  History  Co.  v.  Dougherty,  post,  p.  387,  29  Pac. 
649,  (decided  at  this  term,)  we  held  that  this  court  has  appel- 
late jurisdiction  in  appeals  from  final  judgments.  The  order 
here  appealed  from  is  not  a  final  judgment;  hence  this  court 
has  no  jurisdiction,  and  the  appeal  is  dismissed. 

Sloan,  J.,  not  sitting. 
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[Civil  No.  275.     Filed  January  30,  1892.] 
[29  Pac.   385.] 

UNITED  STATES  OP  AMERICA,  PlaintiflE  and  Appellant, 
V.  ZAN  L.  TIDBALL  et  al.,  Defendants  and  Appellees. 

1.  Appeal  and  Error — ^Begord— Assign  msnts  of  Error — ^FaH/Ure  to 

File — ^Bev.  Stats.  Ariz.  1887,  Par.  940,  Construed  and  Held 
Mandatory. — Paragraph  940,  supra,  providing  that  the  appellant 
shall  file  with  the  clerk  of  the  court  below  an  assignment  of  errors 
before  he  takes  the  transcript  of  the  record  from  the  clerk's  ofiSce, 
is  mandatory.  An  assignment  of  errors  not  so  filed  will  not  be 
considered  as  in  the  record. 

2.  Pleading — Set-Ofp  and   Counterclaiic — Account — Necessitt  for 

Pleading  Items — ^Bev.  Stats.  Ariz.  1887,  Par.  737,  Construed. — 
Under  statute,  supra,  providing  that  "the  plea  setting  up  such 
counterclaims  shall  state  distinctly  the  nature  and  several  items 
thereof,  and  shall  conform  to  the  ordinary  rules  of  pleading," 
no  greater  degree  of  particularity  is  required  in  setting  forth  the 
nature  and  various  items  of  a  claim  when  pleaded  by  way  of  set- 
off than  when  pleaded  in  a  complaint. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  Wil- 
liam H.  Barnes,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion. 

Harry  R.  Jeffords,  United  States  District  Attorney,  for  the 
United  States. 

J.  A.  Zabriskie,  Barnes  &  IVIartin,  and  Baker  &  Campbell, 
for  Appellees. 

PER  CURIAM. — It  appears  from  the  certificate  of  the 
clerk  of  the  district  court,  indorsed  thereon,  that  the  tran- 
script filed  in  this  case  was  on  demand  handed  to  the  United 
States  attorney  for  Arizona,  and  by  him  taken  from  the 
clerk's  office  on  the  9th  of  September,  1889.  The  transcript, 
as  delivered,  contained  no  assignment  of  errors,  and  it 
also  appears  from  the  clerk's  certificate  that  none  had  previ- 
ously been  filed.     The  United  States  attorney  attempted  to 
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supply  the  omission  by  filing  with  said  district  clerk  an  assign- 
ment of  errors,  on  the  thirty-first  day  of  December,  more  than 
three  months  after  delivery  of  the  transcript.  This  assignment 
has  been  affixed  to  the  transcript,  with  the  clerk's  certificate 
as  to  its  filing  in  the  court  below.  In  paragraph  940  of  the 
Kevised  Statutes  it  is  provided  that  **the  appellant  or  plain- 
tiff in  error  shall  in  all  cases  file  with  the  clerk  of  the  court 
below  an  assignment  of  errors,  distinctly  specifying  the  ground 
on  which  he  relies,  before  he  takes  the  transcript  of  the  record 
from  the  clerk's  office,  and  a  copy  of  such  assignment  of 
errors  shall  be  attached  to  and  form  part  of  the  record,  and 
all  errors  not  so  distinctly  specified  shall  be  considered  by 
the  supreme  court  as  waived."  This  court  has  not  heretofore 
had  occasion  to  pass  upon  the  effect  of  a  failure  to  file  an 
assignment  of  errors  as  required  by  this  statute.  The  statute 
is  mandatory  in  its  terms,  and  contains  no  exceptions.  Apart, 
however,  from  the  positive  requirement  of  the  statute,  a  con- 
sideration of  the  proper  function  of  an  assignment  of  errors, 
as  well  as  the  evident  purpose  in  requiring  its  filing  in  the 
court  below  before  the  transcript  is  finally  made  up  and  de- 
livered, leads  us  to  the  conclusion  that,  if  it  be  not  so  filed, 
the  omission  may  not  be  cured  by  a  subsequent  filing.  An 
assignment  of  errors  is  designed  to  apprise  not  only  the  ap- 
pellate court,  but  also  the  appellee  or  defendant  in  error,  of  the 
precise  grounds  of  appeal,  and  in  this  it  sustains  much  the 
same  relation  in  the  appellate  court  as  that  of  the  complaint 
in  the  court  below.  The  requirement  that  it  be  filed  with  the 
clerk  below  is  a  wise  one,  if  for  no  other  reason  than  that  it 
gives  to  the  appellee  or  defendant  in  error  an  opportunity 
for  its  inspection  before  the  transcript  is  finally  completed 
and  given  to  the  appellant  or  plaintiff  in  error.  We  hold, 
therefore,  that  the  provision  of  the  statute  requiring  an  as- 
signment of  errors  to  be  filed  with  the  clerk  below  before  the 
delivery  of  the  transcript  must  be  strictly  complied  with,  and, 
if  not  so  filed,  will  not  be  considered  as  in  the  record. 

This  is  a  suit  on  a  bond  given  by  Zan  L.  Tidball  to  the 
United  States  as  United  States  marshal  for  the  territory  of 
Arizona,  and  is  brought  by  the  United  States  against  said 
Tidball  and  the  sureties  on  said  bond  to  recover  the  sum  of 
$21,950.37,  a  balance  alleged  by  the  United  States  to  be  due 
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it  on  account  of  moneys  placed  in  the  hands  of  said  Tidball 
as  marshal  for  which  he  has  failed  to  account.  Appellees  in 
their  answer  pleaded  by  way  of  set-off,  and  set  up  that,  at  and 
before  the  commencement  of  the  action,  the  United  States  was 
indebted  to  said  Tidball  in  the  sum  of  twenty-two  thousand 
dollars.  They  averred  that  of  said  amount  of  indebtedness 
the  sum  of  twenty-one  thousand  dollars  was  due  said  Tidball 
on  account  of  moneys  advanced,  and  by  him  paid  out  for  fees 
and  expenses  of  marshal  at  the  instance  and  request,  and  for 
the  use  and  benefit,  of  the  United  States ;  that  in  like  manner, 
and  during  said  time,  the  sum  of  one  thousand  dollars  of  said 
indebtedness  was  due  on  account  of  miscellaneous  expenses 
advanced  and  paid  out  by  said  Tidball  at  the  instance  and 
request,  and  for  the  use  and  benefit,  of  the  said  United  States. 
They  further  averred  that  said  Tidball,  prior  to  the  com- 
mencement of  the  action,  had  duly  presented  to  the  proper 
accounting  ofScers  of  the  treasury  department  a  full  statement 
of  his  said  claim  and  account  for  allowance,  accompanied  with 
proper  vouchers  for  all  therefor,  and  that  the  whole  thereof 
had  been  by  said  accounting  officers  disallowed  upon  said 
presentation.  Appellant  demurred  to  this  answer  and  set-off, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute it  a  good  defense  to  appellant's  cause  of  action.  The 
demurrer  was  by  the  court  overruled.  This  ruling  of  the 
court,  in  the  absence  of  an  assignment  of  error,  presents  the 
only  question  for  our  consideration  in  the  record.  In  the  brief 
of  counsel  for  appellant  it  is  urged  that  this  ruling  of  the 
court  was  error,  and  in  support  of  this  we  are  cited  para- 
graph 737  of  the  Revised  Statutes,  which  reads  as  follows: 
'*The  plea  setting  up  such  counterclaims  shall  state  distinctly 
the  nature  and  several  items  thereof,  and  shall  conform  to  the 
ordinary  rules  of  pleading."  We  do  not  understand  that  this 
statute  requires  any  greater  degree  of  particularity  in  setting 
forth  the  nature  and  various  items  constituting  a  claim 
pleaded  by  way  of  set-off  than  when  pleaded  in  a  complaint 
in  an  action  based  upon  such  claim.  *Both  pleadings  must 
alike,  in  their  particulars,  **  conform  to  the  ordinary  rules  of 
pleading."  We  think,  if  the  same  facts  were  set  up  in  a  com- 
plaint, they  would,  upon  demurrer,  properly  be  held  to  be 
sufficient  statement  of  the  cause  of  action.    The  evident  na^ 
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ture  of  Tidbairs  claim,  made  up,  as  it  was,  of  numerous 
items,  would,  we  think,  relieve  the  pleader  from  the  necessity 
of  greater  particularity  than  that  stated.  A  bill  of  particu- 
lars would  have  afforded  appellant  such  specific  information 
as  he  desired  if  asked  for,  and  would  doubtless  have  been  al- 
lowed. We  therefore  see  no  error  in  the  ruling  of  the  court 
upon  the  demurrer.  The  judgment  of  the  court  below  is 
affirmed. 

Gooding,  C.  J.,  Sloan,  J.,  Kibbey,  J.,  and  WeUs,  J.,  concur. 


[Civil  No.  279.    FUed  January  30,  1892.] 
[29  Pac  649.] 

THE  HISTORY  COMPANY,  a  Corporation,  Plaintiff  and 
Appellant,  v.  J.  W.  DOUGHERTY,  Defendant  and  Ap- 
pellee. 

1.  Appeal  and  Error— Jurisdiction — Statutory  Constbuotion— Pinal 
Judgments — ^Amount  in  Controversy — ^Rev.  Stats.  U.  S.,  1878, 
Seo.  1869,  Construed,  Sec.  1874  Construed,  Ssa  1910  Cited,  Seo. 
1865  Cited,  Title  23  Cited;  Supp.  Eev.  Stats.  U.  S.  1891,  p.  893, 
Seo.  5,  Ch.  131,  Cited;  Rev.  Stats.  Ariz.  1887,  Pars.  692,  593, 
846  Construed;  Pars.  3275,  3276,  3280  Cited;  Comp.  Laws  Ariz. 
1877,  Secs.  2339,  2340,  Cited — Bishop  v.  Perrin,  ante,  p.  350,  29 
Pac.  648,  Cited  and  Approved. — Section  1869,  Rev.  Stats.  IT.  S., 
providing  that  "writs  of  error,  bills  of  exceptions,  and  appeals 
shall  be  allowed  from  the  final  decisions  of  the  district  courts  to 
the  supreme  courts  of  all  the  territories,  respectively,  under  such 
regulations  as  may  be  provided  by  law,"  refers  only  to  "district 
courts"  created  by  the  organic  act,  which  are  those  vested  with  the 
same  jurisdiction  in  certain  cases  as  the  circuit  and  district  courts 
of  the  United  States.  It  does  not  refer  to  territorial  district 
courts  established  under  sec.  1874,  Rev.  Stats.  IT.  S.,  which  have 
their  existence  by  virtue  of  the  acts  of  the  territorial  legislature. 
Their  jurisdiction  and  the  right  and  the  manner  of  appeal  from 
their  judgments  are  defined  solely  by  the  legislature.  Paragraphs 
846,  592,  and  593,  Rev.  Stats.  Ariz.  1887,  sections  of  the  same 
code  defining  jurisdiction  on  appeals  are  irreconcilable.  V^ere  a 
commission  for  the  revision  of  a  code  has  been  appointed  by  the 
legislature  the  entire  code  pertaining  to  a  particular  subject  will  be 
construed  as  adopted  and  approved  the  same  day  though  in  fact 
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approved  at  different  times.  In  such  revision  where  paragraph  846 
gives  the  right  of  appeal  in  all  cases^  and  paragraph  592  limits 
the  right,  the  construction  will  be  in  favor  of  the  enlarged  rather 
than  the  limited  right,  and,  therefore,  an  appeal  from  the  final 
judgment  of  the  district  court  in  all  eases  will  be  allowed.  Upon 
such  appeal  the  matters  to  be  reviewed  are  to  be  governed  bj  para- 
graph 593. 

2.  Fraud — Representations  as  to  Existing  Intent  to  do  Acts  in  Fu- 
ture.— Fraud  cannot  be  predicated  upon  a  representation  of  an  ex- 
isting intent  thereafter  to  do  or  not  to  do  a  particular  thing. 

8.  Same — Pleading — Conclusions  or  Law. — ^An  answer  to  a  complaint 
alleging  a  written  contract  for  the  purchase  of  certain  books,  setting 
up  that  the  defendant  made  an  oral  agreement  with  plaintiff's 
agent,  and  that  immediately  thereupon,  the  agent  fraudulentlj  sub- 
stituted a  written  memorandum  expressing  an  entirely  different 
contract,  is  subject  to  demurrer.  The  application  of  the  epithet 
"fraudulent"  to  the  transaction  is  not  a  sufficient  allegation  of 
fraud.    Facts  showing  fraud  must  be  alleged. 

4i  Contracts — ^Dutt  to  Bead — Signature  Binding  in  Absknob  of 
Fraxtd. — ^A  person  of  ordinary  intelligence  is  bound  to  know  the 
contents  and  nature  of  an  instrument  he  signs,  unless  imposed  upon 
by  some  fraudulent  device  in  the  securing  of  his  signatureu 

0.  BviDBNOE — Relevancy. — ^In  an  action  upon  a  written  contract,  orders 
ing  thirty-nine  books,  evidence  that  at  the  time  of  the  order  the 
agent  was  only  soliciting  subscriptions  for  the  entire  thirty-nine 
volumes  was  irrelevant. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Yavapai. 
James  W.  Wright,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Ross  &  Van  Horn,  for  Appellant. 

A  mere  allegation  of  fraud  is  insuflScient.  Facts  consti- 
tuting fraud  must  be  specifically  alleged  and  proved. 

That  the  agent  "forthwith  did  substitute"  the  writing  sued 
on  for  the  oral  contract,  means  nothing  more  than  that  he  asked 
the  defendant  to  witness  by  his  signature  the  contract  just 
made.  His  signature  was  to  a  writing  ''which  serves  as  a 
proof  of  the  obligation."  It  is  not  a  substitution  for  the  con- 
tract, but  is  the  evidence  of  the  contract. 

Actual  fraud  in  securing  defendant's  signature  would  avoid 
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the  contract.  But  while  the  defense  charges  ** fraud/'  ** in- 
tent to  circumvent,"  and  the  like,  no  allegation  is  made  of 
facts  suflScient  to  maintain  fraud.  Tepoel  v.  Bank,  24  Neb. 
815,  40  N.  W.  415;  Hazard  v.  Oriswold,  21  Fed.  178. 

Granting  that  the  oral  contract  was  for  one  book  only,  that 
the  agent  **did  forthwith  present''  to  defendant  **for  his 
signature  a  certain  other  and  different  contract,"  was  not 
fraudulent  unless,  the  defendant  being  unable  to  read,  the 
contract  was  misread  to  him,  or  its  contents  misrepresented 
to  him  by  some  one  in  whom  he  had  the  right  to  repose  con- 
fidence. This  he  fails  to  allege,  or  even  to  allege  that  the 
agent  made  any  misrepresentation,  or  did  anything  by  word, 
act,  or  silence  to  induce  him  to  believe  it  was  a  contract  for  one 
book  only,  or  to  indicate  its  contents,  or  to  prevent  his  reading 
it.  Nor  does  he  say  that  he  had  no  opportunity  to  read  the 
contract,  or  that  any  device,  artifice,  or  trick  was  resorted  to 
to  prevent  his  reading  it.  Nor  does  he  claim  to  have  relied 
on  word  or  act  on  the  part  of  the  agent  as  to  the  contents  of 
the  contract,  but  solely  and  simply  upon  his  impression. 
Neither  does  he  make  showing  of  any  fiduciary  relation,  or  of 
right  to  repose  confidence  in  the  agent  as  his  agent,  friend,  or 
principal.  Neither  does  he  allege  that  the  enforcement  of 
the  contract  will  work  him  any  injury.  The  authorities  are 
that  a  person  is  bound  to  know  the  contents  of  a  contract  or 
instrument  he  signs,  unless  he  can  bring  himself  within  one 
of  the  exceptions  just  noticed.  Penny  v.  Jackson,  85  Ala.  67, 
4  South.  720;  Barnes  v.  Mahannah,  39  Kan.  87,  17  Pac.  319; 
Metropolitan  etc.  Co,  v.  Esche,  75  Cal.  513,  17  Pac.  675 ;  Mc- 
Kinney  v.  Herrick,  66  Iowa,  414,  23  N.  W.  767;  Wallace  v. 
Chicago  etc.  Ry.  Co.,  67  Iowa,  547,  25  N.  W.  772;  Taylor  v. 
Fleckenstein,  30  Fed.  99 ;  Bell  v.  Ryerson,  11  Iowa,  233,  77 
Am.  Dec.  142;  Ward  v.  Packard,  18  Cal.  392;  Morrison  v. 
Lods,  39  Cal.  381;McEwan  v.  Ortman,  34  Mich.  325;  Murrell 
V.  Murrell,  2  Strob.  Eq.  148,  49  Am.  Dec.  664;  Hawkins  v. 
Hawkins,  50  Cal.  558 ;  Parsons  on  Contracts,  773 ;  Bigelow  on 
Fraud,  525;  Story's  Equity  Jurisprudence,  191;  Kerr  on 
Fraud  and  Misrepresentation,  84. 

For  cases  totidem  pedibus  with  the  case  at  bar,  see,  Hazard 
V.  Griswold,  21  Fed.  178,  and  McCormick  v.  Molburg,  43  Iowa, 
561. 
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The  burden  of  proof  is  on  the  defendant  to  establish  the 
facts  constituting  fraud.  Wallace  v.  Mattice,  118  Ind.  59, 
20  N.  E.  497;  Towsy  v.  Shook,  3  Blackf.  267,  25  Am.  Dec., 
108;  Nichols  V.  Patten,  18  Me.  231,  36  Am.  Dec.  713;  Bartlett 
V.  Blake,  37  Me.  124,  58  Am.  Dec.  775;  Bunch  v.  Smith,  15 
Tex.  219,  65  Am.  Dec.  159;  Martin  v.  Foster,  83  Ala.  213, 
3  South.  422;  Moses  v.  Katzenberger,  84  Ala.  95,  4  South.  237. 

And  as  against  the  contract  and  the  supporting  evidence 
of  the  agent  there  must  be  more  than  defendant's  evidence 
alone.    Jones  v.  Degge,  84  Va.  685,  5  S.  E.  799. 

And  where  the  matter  is  in  doubt  the  presumption  raised 
by  the  contract  must  prevail  in  its  favor.  Martin  v.  Foster, 
83  Ala.  213,  3  South.  422. 

The  written  contract  supported  by  the  testimony  of  the 
agent  is  conclusive  unless  contradicted  by  two  witnesses  or  their 
equivalent.  Sylvius  v.  Kosek,  117  Pa.  St.  67,  2  Am.  St.  Rep. 
645,  11  Atl.  392. 

The  usual  rule  that  a  verdict  will  not  be  set  aside  unless 
clearly  wrong  does  not  apply  here  strictly ;  for  in  this  case  the 
law  has  settled  well  and  thoroughly  what  shall  be  considered 
sufficient  proof.  Jones  v.  Degge,  Martin  v.  Foster,  Sylvius 
V.  Kosek,  supra, 

Baldwin  &  Johnston,  for  Appellee. 

The  jury  are  the  sole  and  exclusive  judges  of  the  evidence, 
the  weight  of  evidence  and  the  credibility  of  the  witnesses, 
and,  where  the  evidence  is  conflicting,  their  solution  of  the 
problem  of  truth  or  falsity,  is,  within  that  sphere,  conclusive. 
Stampofsi  v.  Steffens,  79  111.  303. 

The  cases  cited  by  the  appellant  express  the  doctrine  that 
where  the  makers  of  a  written  contract  agree  that  the  writing 
itself  shall  express  the  contract  between  the  makers,  then  the 
makers,  being  thus  put  upon  guard,  are  bound  by  the  terms 
of  the  writing,  in  the  absence  of  fraud.  Where  it  is  mutually 
agreed  and  understood  that  the  writing  itself  shall  express 
the  concurrent  minds  and  wishes  of  the  contractors,  the  at- 
tention of  the  signers  of  the  written  contract  is  directed  spe- 
cially to  and  fixed  upon  the  contents  of  the  writing,  and  they 
look  to  and  read  the  written  contract  for  the  purpose  of  seeing 
that  it  correctly  expresses  their  intentions,    The  rule  is  radi- 
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cally  different  in  all  those  cases  where  the  minds  of  the  eon- 
tractors  meet  and  agree  through  the  agency  of  spoken 
language,  and  thereupon  one  of  the  parties  purports  to  reduce 
the  verbal  contract  to  writing,  but  fraudulently  misrepresents 
in  writing  the  verbal  agreement.  In  the  latter  instance  one  of 
the  contractors  may,  without  negligence,  repose  confidence  in 
the  honesty  of  the  other  who  writes  the  contract.  Briggs  v. 
Missouri,  51  Mo.  249,  11  Am.  Rep.  245,  and  note ;  Albany  City 
Savings  Institution  v.  Burdick,  87  N.  Y.  44;  Cole  Brothers 
V.  WUliams,  12  Neb.  440;  Griffiths  v.  Kellogg,  39  Wis.  290, 
20  Am.  Rep.  48;  Whittaker  v.  Miller,  83  111.  383;  Barlow  v. 
Scott,  24  N.  Y.  42;  Puffer  v.  Smith,  57  111.  527;  Trambley  v. 
Record,  130  Mass.  259;  Taylor  v.  Atchison,  54  111.  199,  5  Am. 
Rep.  118;  Watt  v.  Powers,  20  Mich.  429,  7  Am.  Rep.  661,  and 
note ;  Oibbs  v.  Linbury,  22  Mich.  488,  7  Am.  Rep.  675. 

KIBBEY,  J. — This  was  a  suit  in  the  court  below  upon  an 
alleged  contract  of  purchase  by  the  appellee  from  the  appel- 
lant of  a  complete  set  of  the  literary  works  of  Hubert  Howe 
Bancroft,  then  in  the  course  of  publication  by  appellant.  The 
price  alleged  to  have  been  agreed  upon,  and  which  was  sued 
for  in  this  suit,  was  $170.50.  There  was  judgment  for  the 
appellee  in  the  court  below. 

It  is  objected  to  our  consideration  of  this  appeal  that  this 
court  has  not  jurisdiction,  because  the  judgment  appealed  from 
is  not  one  from  which  an  appeal  is  allowed,  in  that  the  **  matter 
in  dispute''  does  not  exceed  two  hundred  dollars.  The  several 
statutory  provisions  bearing  upon  the  question  of  appeals 
to  this  court  are  as  follows :  Section  1869  of  the  Revised  Stat- 
utes of  the  United  States,  (of  our  organic  act)  is:  '^ Writs  of 
error,  biUs  of  exceptions,  and  appeals  shall  be  allowed  from 
the  final  decisions  of  the  district  courts  to  the  supreme  court 
of  all  the  territories,  respectively,  under  such  regulations  as 
may  be  prescribed  by  law."  Section  592,  Revised  Statutes  of 
Arizona,  1887,  is:  "The  supreme  court  shall  have  appellate 
jurisdiction  in  all  cases  where  the  matter  in  dispute  exceeds 
one  hundred  dollars,  where  the  legality  of  any  tax,  toM,  or 
impost,  or  municipal  fine  is  in  question,  and  in  all  criminal 
cases  amounting  to  felony,  or  on  questions  of  law  alone."  Sec- 
tion 593  provides  that  "the  supreme  court  shall  have  juris- 
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diction  to  review  upon  appeal,  or  other  proceedings  provided 
by  law,  (1)  a  judgment  in  an  action  or  proceeding  commenced 
in  the  district  courts,  when  the  matter  in  dispute  exceeds  two 
hundred  dollars,  or  when  the  possession  of  tenements  or  land 
is  in  controversy,  or  brought  into  that  court  from  another 
court,  and  to  review  upon  appeal  from  such  judgment,  any  in- 
termediate order  involving  the  merits,  and  necessarily  affecting 
the  judgment;  (2)  an  order  granting  or  refusing  a  new  trial, 
sustaining  or  overruling  a  demurrer,  or  affecting  a  substan- 
tial right  in  an  action  or  proceeding."  The  foregoing  sections 
(592  and  593)  are  parts  of  title  14,  approved  March  10, 1887. 
Section  846,  Revised  Statutes  of  Arizona,  1887,  is:  **An  ap- 
peal or  writ  of  error  may  be  taken  to  the  supreme  court  from 
any  final  judgment  of  the  district  court  rendered  in  civil 
cases."  Section  846  is  a  part  of  title  15,  but  was  approved 
February  14,  1887.  A  comparison  of  these  several  statu- 
tory provisions  discloses  an  irreconcilable  conflict.  Section, 
1869  of  our  organic  act,  we  think,  refers  only  to  "district 
courts"  which  are  mentioned  in  and  created  by  that  act  itself, 
and  not  to  courts  established  under  the  provisions  of  section 
1874  of  the  organic  act,  as  are  our  several  district  courts  in, 
of,  and  for  the  several  counties.  The  *' district  courts"  created 
by  the  organic  act  are  those  vested  with  the  same  jurisdiction 
in  certain  cases  as  is  vested  in  the  circuit  and  district  courts 
of  the  United  States,  (see  sec.  1910,  organic  act,)  and  which 
under  the  provisions  of  section  1865  of  the  Revised  Statutes 
of  the  United  States,  and  of  the  act  of  Congress  of  1891, 
(sec.  5,  ch.  131,  Supp.  Rev.  Stats.  U.  S.,  p.  893,)  hold  two 
terms  annually  at  such  places  within  such  district  as  may  be 
designated  by  the  chief  justice  and  his  associates.  This  appeal 
is  from  the  district  court  of  the  third  judicial  district  in  and 
for  the  county  of  Yavapai.  No  such  court  is  created  by  our 
organic  act.  It  has  its  existence  by  the  act  of  the  legislative 
assembly  of  the  territory,  and  its  jurisdiction,  and  as  well  the 
right  and  the  manner  of  appeal  from  its  judgments,  are  de- 
fined solely  by  the  legislature.  Section  1869  of  the  organic 
act,  therefore,  has  no  application  to  this  particular  appeal; 
and  resort  can  alone  be  had  to  our  own  legislative  enactments 
on  the  subjects,  to  determine  the  right  of  appeal  in  this  case. 
We  are  aware  that  the  organic  act  of  Arizona  does  not  ex- 
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pressly  provide  for  district  courts;  but  the  supreme  court  of 
the  United  States,  in  the  case  of  Lothrop,  118  U.  S.  113,  6 
Sup.  Ct.  Rep.  984,  practically  holds  that  the  district  courts 
created  by  title  23  of  the  Revised  Statutes  of  the  United  States 
do  exist  here.  It  will  be  noted  that  section  846,  which  pro- 
vides for  appeals  generally,  without  regard  to  the  charac- 
ter of  the  action,  in  which  the  judgment  appealed  from  is 
rendered,  was  approved  February  14, 1887 ;  that  is,  before  the 
enactment  of  sections  592  and  593.  The  provisions  of  sections 
846  and  of  592  and  593,  are  irreconcilable,  and  the  provisions 
of  sections  592  and  593  are  repugnant.  Ordinarily  the  rules 
of  statutory  construction  would  require  us  to  give  effect 
to  the  latest  enactment  of  the  legislature;  that  being  its  last 
expression  of  its  intention,  and  hence  to  prevail.  Applying  this 
rule  the  provisions  of  section  846  must  give  way  to  those  of 
sections  592  and  593.  But,  as  we  have  noted,  the  provisions 
of  sections  592  and  593  are  repugnant  to  each  other,  and  they 
are  parts  of  the  same  act  of  the  legislature.  The  several  parts 
of  the  Revised  Statutes  of  1887  were  compiled  by  a  commission 
appointed  for  that  purpose  under  the  provisions  of  an  act  of 
the  territorial  legislature  approved  January  17,  1887.  That 
commission  was  authorized  to  revise  the  laws  of  this  territory, 
eliminating  therefrom  all  crude,  useless,  imperfect,  and  con- 
tradictory matter,  and  inserting  such  new  provisions  as  they 
may  deem  necessary  and  proper.  Rev.  Stats.  Ariz.  1887,  sec. 
3275.  The  commission  was  required  by  the  same  act  to  report, 
as  soon  as  they  may  have  been  prepared,  laws  on  any  particu- 
lar subject.  Id.,  sec.  3276.  The  commission  was  authorized 
to  remain  in  session  after  the  adjournment  of  the  legislative 
session  to  prepare  the  Revised  Laws  for  publication.  Id., 
sec.  3280.  Pursuant  to  these  provisions  the  commission  met, 
and  proceeded  to  the  discharge  of  their  duties.  They  reported 
from  time  to  time,  as  they  were  prepared,  the  several  parts 
of  the  Revised  Statutes,  and  they  were  generally  approved  by 
the  legislature  in  the  order  of  their  presentation.  Nothing 
appears  in  the  Revision  itself,  nor  in  the  provisions  author- 
izing it,  to  indicate  that  any  part  should  take  precedence  over 
any  other,  from  the  mere  accident  that  all  were  not  simul- 
taneously expressed  as  the  will  of  the  legislature.  On  the  other 
hand,  we  think  it  fair  to  presume  that  it  was  the  intention  of 
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the  legislature,  by  its  very  act  of  appointing  the  revision  com- 
mission, that  the  result,  as  finally  completed,  should  consti- 
tute one  continuous,  consistent,  homogeneous,  simultaneous 
compilation  of  our  statutory  law.  For  the  purpose  of  con- 
struction, at  least,  where  it  is  not  otherwise  provided,  we  may 
consider  the  entire  code  pertaining  to  the  establishment  of 
courts,  the  definition  of  their  jurisdiction,  and  the  procedure 
and  practice  therein,  as  one  act,  adopted  and  approved  on  the 
same  day,  and  by  the  same  enactment. 

But  with  this  view  the  diflBculty  of  the  attempt  to  reconcile 
the  provisions  of  sections  592  and  593  with  each  other,  as  well 
as  with  the  provisions  of  section  846,  still  remains.  Section 
592,  standing  alone,  we  think,  confers  upon  this  court  appel- 
late jurisdiction  in  all  cases,  provided  that,  when  the  subject 
of  litigation  is  capable  of  pecuniary  computation,  the  matter 
in  dispute  must  exceed  in  value  or  amount  one  hundred  dol- 
lars, unless  the  legality  of  a  tax,  impost,  toll,  or  municipal 
fine  is  drawn  in  question.  Conant  v.  Conant,  10  Cal.  253^ 
70  Am.  Dec.  717 ;  Dumphy  v.  Ouindon,  13  Cal.  29.  And  here 
it  may  be  noted  that  there  has  evidently  been  an  error  in  tran- 
scribing this  section.  After  the  words  **one  hundred  dollars," 
there  should  be  a  semicolon,  and  the  clause,  *'or  questions  of 
law  alone,"  should  read,  '*on  questions  of  law  alone."  See 
cases  above  cited,  and  Comp.  Laws  Ariz.,  sec.  2339.  If  the 
amount  in  section  593  were  one  hundred  dollars,  instead  of 
two  hundred  dollars,  the  repugnancy  between  sections  592 
and  593  would  be  reconcilable.  We  can  conceive  of  no  reason 
why  this  diflEerence  in  amount  should  have  occurred.  By  refer- 
ence to  the  Compiled  Laws  of  1877,  it  will  be  seen  whence  the 
provisions  of  the  Revision  of  1887  ^ere  derived.  Comp.  Laws 
1877,  sees.  2339,  2340.  The  expression,  '*  where  the  matter  in 
dispute  exceeds  one  hundred  dollars,"  has  in  the  Revision  of 
1887  (sec.  592)  been  added  to  section  2339  in  the  compilation 
of  1877.  In  re-enacting  section  2340,  **one  hundred  dollars," 
there  appearing,  was  made  **two  hundred  dollars"  in  section 
593  of  the  Revision  of  1887.  We  cannot  avoid  the  conclusion 
that  an  unintentional  error  has  crept  in,  and  that  *'two  hun- 
dred dollars,"  in  section  593  of  the  Revised  Statutes  of  1887 
should  read  **one  hundred  dollars."  So  reading  it,  our  con- 
struction of  sections  592  and  593  is,  that  section  592  confers 
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appellate  jurisdiction  upon  this  court  in  all  cases,  provided 
the  amount  in  dispute,  if  capable  of  pecuniary  computation, 
exceeds  one  hundred  dollars,  unless  the  legality  of  a  tax,  toll, 
impost,  or  municipal  fine  is  in  question,  and  unless,  in  crimi- 
nal cases,  the  crime  is  of  less  grade  than  felony.  Section  593 
simply  authorizes  this  court,  in  a  case  appealed  under  the  pro- 
visions of  section  592,  to  review,  not  only  the  judgment  itself, 
but  any  intermediate  order  involving  the  merits,  and  neces- 
sarily affecting  the  judgment, — orders  granting  or  refusing 
a  new  trial,  sustaining  or  overruling  a  demurrer,  or  affecting 
a  substantial  right  in  the  action  or  proceeding  so  appealed. 

Still  the  conflict  between  the  sections  592  and  593,  as  con- 
strued, and  section  846,  as  to  the  amount  in  dispute,  remains. 
Section  846  provides  for  appeals  from  the  final  judgments  in 
all  civil  cases.  Section  592  limits  the  right  to  certain  cases. 
The  right  sought  to  be  given  by  these  provisions  is  to  have  an 
erroneous  judgment  of  the  district  courts  reviewed  and  cor- 
rected by  the  supreme  court.  Section  846  gives  the  right  in 
all  cases.  Section  592  is  inconsistent  with  that,  and  limits 
the  right.  In  such  a  case,  applying  a  well-known  rule  of 
statutory  construction,  we  construe  in  favor  of  the  enlarged 
right,  rather  than  of  the  limited  one.  Our  construction  of  the 
statute  on  the  subject  of  appeals,  then,  is  that  an  appeal  from 
the  final  judgment  of  the  district  court  in  all  civil  cases  is  al- 
lowed ;  that,  upon  such  appeal  from  a  final  judgment,  this  court 
may  review  any  intermediate  order  involving  the  merits,  and 
necessarily  affecting  the  judgment, — orders  granting  or  re- 
fusing new  trials,  sustaining  or  overruling  demurrers,  or 
affecting  any  substantial  rights  of  the  parties, — and  may 
render  such  judgment  or  make  such  order  therein  as  may  be 
proper  to  save  the  rights  of  the  parties.  Of  course,  in  special 
proceedings,  this  right  of  appeal  may  be  expressly  limited, 
as  we  decided  in  Bishop  v.  Perrin,  ante,  p.  350,  29  Pac.  648, 
(at  this  term). 

The  contract  of  purchase  was  in  writing.  Appellee  answered 
by  the  general  denial ;  and,  second,  that  the  alleged  contract 
in  writing  was  had  and  obtained  by  means  of  the  imposture, 
deceit,  and  fraud  of  the  appellant.  Appellee  alleges  in  his 
answer  that  on  or  about  the  seventeenth  day  of  April,  1888, 
he  was  approached  by  an  agent  of  appellant,  who  represented 
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to  appellee  that  appellant  was  about  to  publish  a  book  which 
would  contain  certain  biographical  sketches  of  prominent  and 
distinguished  gentlemen  of  the  territory,  and  among  them  a 
memoir  of  the  appellee ;  that  said  agent  procured  from  appel- 
lee information  of  and  concerning  certain  facts  and  remi- 
niscences touching  the  life,  career,  and  business,  and  ante- 
cedents of  appellee,  to  the  end  that  appellant  might  make 
publication  thereof  in  said  book,  whereupon  said  agent  im- 
portuned appellee  to  subscribe  for  and  receive  one  copy,  and 
no  more;  that  appellee,  being  disposed  to  read  of  and  con- 
cerning himself,  agreed  to  subscribe  for  said  book,  and  then 
and  there  appellee  orally  contracted  and  agreed,  but  in  no 
other  way,  with  appeUant,  to  receive  and  pay  for,  when  de- 
livered, one  copy,  and  no  more,  of  said  book,  that  appellee, 
as  said  agent  then  well  knew,  neither  made  nor  intended  to 
make  any  other  or  diflferent  contract;  that,  after  the  making 
of  said  oral  contract,  said  agent  forthwith  deceitfully  and 
fraudulently,  and  with  intent  to  cheat,  defraud,  and  circum- 
vent appellee,  substituted  for  and  in  place  of  said  oral  agree- 
ment, and  presented  to  appellee  for  his  signature,  a  certain 
other  and  diflferent  contract,  being  the  contract  sued  on ;  that 
appellee,  relying  upon  the  fidelity  and  common  honesty  of 
said  agent,  and  believing  that  said  agent  had  in  said  written 
contract  truthfully  represented  the  wish  and  intention  of  ap- 
pellee, and  not  suspecting  the  said  fraudulent  substitution, 
signed  said  contract  under  that  impression;  that,  if  appellee 
had  known  of  such  substitution,  he  would  not  have  signed  it ; 
that,  upon  the  discovery  of  the  fraud,  he  promptly  repudiated 
the  alleged  contract,  and  refused  to  accept  the  books.  This 
answer  was  duly  verified.  Appellant  demurred  to  the  answer, 
which  demurrer  was  overruled,  and  this  is  the  first  error  com- 
plained of.  The  allegations  in  this  answer  of  the  representa- 
tions by  the  appellant  of  its  intention  to  publish  biographical 
sketches,  including  that  of  appellee,  as  pleaded,  are  wholly 
irrelevant,  and  should  be  stricken  out.  It  is  not  alleged  that 
these  representations  were  false,  or  that  appellee  was  induced 
to  subscribe  because  of  his  disposition  to  read  of  and  con- 
cerning himself  in  the  book ;  nor  can  fraud  be  predicated  upon 
a  representation  of  an  existing  intent  to  hereafter  do  or  not 
do  a  particular  thing.    It  does  not  appear  but  that  the  bio- 
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graphical  sketch  of  appellee,  among  those  of  other  prominent 
and  distinguished  gentlemen  of  the  territory,  appears  in  the 
book,  and,  inasmuch  as  the  data  therefor  were  furnished  by 
appellee  himself,  we  cannot  know  but  that  the  gratification 
he  experiences  from  reading  of  and  concerning  himself  amply 
recompenses  him  for  the  trouble  he  incurred  in  furnishing  the 
d-ata,  and  the  price  he  agreed  to  pay  for  the  book.  There 
remains  of  the  answer  isimply  that  appellee  made  an  oral 
agreement,  and  that,  immediately  thereupon,  appellant  fraudu- 
lently substituted  a  written  memorandum  expressing  an  en- 
tirely different  contract.  The  application  of  the  epithet 
^'fraudulent''  to  a  transaction  is  not  a  sufficient  allegation  in 
a  pleading  of  fraud.  It  is  not  unusual  that  the  terms  of  a 
contract  subsequently  reduced  to  writing  should  first  have 
been  orally  agreed  upon,  and  the  subsequent  written  contract 
is  a  substitution.  There  is  no  allegation  in  this  answer  that 
the  substitution  was  accompanied  by  any  act  or  characterized 
by  any  omission  of  appellant's  agent  that  would  warrant  the 
inference  that  any  imposition  upon  appellee  had  been  prac- 
ticed. It  does  not  appear,  and  we  cannot  assume,  that  ap- 
pellee could  not  read.  His  expressed  willingness  to  read  of 
and  concerning  himself  in  the  book  negatives  such  an  assump- 
tion. It  does  not  appear  that  appellant's  agent  concealed 
from  him  the  contents  of  the  memorandum,  or  that  he  falsely 
read  it  to  appellee.  It  seems  that,  if  in  fact  there  had  been  a 
substitution  of  a  different  agreement  for  the  one  appellee 
alleges  he  made,  it  was  due  to  the  utter  carelessness  and  negli- 
gence of  appellee  himself.  Negligence  on  the  part  of  the  ap- 
pellee would  not  be  a  ground  for  withholding  relief  against 
fraud,  if  fraud  actually  existed;  but,  as  we  have  said,  there 
is  no  proper  allegation  of  fraud.  Courts  will  not  undertake 
to  protect  men  against  such  a  total  want  of  caution  and  care 
as  appears  in  this  case,  from  appellee's  own  allegations. 
There  was  nothing  in  the  relation  of  the  parties  to  warrant 
such  childlike  confidence  in  the  fidelity  and  common  honesty 
of  appellant's  agent  as  that  displayed  by  appellee.  The  mere 
suggestion  that  the  oral  contract,  which  appellee  says  was 
complete,  be  reduced  to  writing,  ought  to  have  prompted  ap- 
pellee to  a  reasonable  degree  of  care  in  its  execution.  The 
demurrer  to  the  answer  should  have  been  sustained.     There 
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was  a  trial  and  finding  for  defendant.    There  was  a  motion 
for  a  new  trial,  which  was  overruled. 

We  would  not  disturb  the  finding  of  the  lower  court  if 
there  was  simply  a  conflict  of  evidence.  The  defendant  tes- 
tified that  appellant's  agent  called  on  him,  and  stated  the  in* 
tention  of  appellant  to  publish  a  history  of  Arizona,  in 
which  was  to  be  incorporated  biographies  of  prominent  and 
distinguished  men  of  the  territory,  and  that  he  (appellant's 
agent)  was  getting  data  therefor;  that  the  agent  asked  him 
if  he  woijld  take  a  copy ;  that  the  agent  pretended  to  be  mak- 
ing sketches — to  be  writing — at  the  time;  that  appellee  said 
he  would  take  a  copy,  and  started  to  leave  the  room,  when  the 
agent  recalled  him  and  said,  ''Wait  a  moment,  and  I  will  get 
you  to  sign  an  order;''  that  the  agent  thereupon  wrote  it, 
handed  it  to  appellee,  who  thereupon  signed  it  without  noti- 
cing it,  and  shoved  it  back.  Long,  the  agent,  testified  that  he 
met  appellee  in  Prescott,  and  stated  to  him  that  he  desired  to 
gather  information  to  be  used  by  Bancroft  in  the  completion 
of  his  history  of  Arizona ;  that  appellee  gave  him  some  general 
information;  that  he  did  not  agree  or  represent  that  the  biog- 
raphy of  appellee  would  be  published  in  the  work;  that  he 
there  explained  the  character  and  scope  of  the  Bancroft 
series,  and  solicited  his  subscription  therefor;  that  he  ex- 
plained that  the  complete  work  consisted  of  thirty-nine  vol- 
umes, twenty-eight  of  which  were  then  issued;  that  nothing 
was  said  in  regard  to  his  subscription  for  one  volume;  that 
appellee  then  designated  the  style  of  binding  he  wanted ;  that 
he  (the  agent)  then  sat  down  in  Mr.  Dougherty's  presence, 
and  filled  out  the  contract,  style  of  binding,  and  terms  of  pay- 
ment ;  that  appellee  then  took  the  contract,  looked  it  over,  and 
signed  it.  It  was  admitted  at  the  trial  that  the  thirty-one 
volumes  had  been  consigned  by  appellant  to  appellee,  and 
that  appellee  refused  to  accept  them.  The  contract  itself  was 
introduced  in  evidence.  There  is  some  other  testimony  in  the 
record,  but  it  is  all  incompetent,  and  need  not  be  considered. 
In  the  cross-examination  appellee  admits  that  the  agent  ex- 
plained to  him  that  the  work  consisted  of  a  number  of  volumes, 
embodying  the  history  of  all  the  states  and  territories  and  of 
Old  Mexico.  Taking  the  statements  of  appellee  as  absolutely 
true,  we  think  the  court  should  have  found  for  the  appellant 
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The  written  contract  was  the  only  evidence  of  the  contract  as 
finally  made,  unless  it  be  vitiated  by  fraud.  There  is  no  evi- 
dence that  appellee  could  not  read.  Nothing  was  said  or  done 
to  prevent  appellee  reading  the  contract  before  signing,  or  to 
induce  him  not  to  read  it.  It  was  handed  to  him,  and  he  had 
every  opportunity  to  read  it.  No  statement  of  any  kind  was 
made  to  him  by  appellant's  agent  of  the  contents  of  the  con- 
tract before  he  signed  it.  The  contract  was  not  misread  to 
him.  Even  if  it  be  conceded  that  appellee  contracted  orally 
for  the  one  book,  nevertheless  that  contract  was  merged  in 
the  written  one,  and  the  written  one  must  prevail.  A  person 
of  ordinary  intelligence  is  bound  to  know  the  contents  and 
nature  of  an  instrument  he  signs,  unless  he  was  imposed 
upon  by  some  fraudulent  device  in  the  procuration  of  his 
signature. 

Appellant  complains  of  the  rejection  of  testimony  of  cer- 
tain witnesses,  to  the  eflfect  that  appellant's  agent,  about  the 
time  of  the  transaction  in  this  case,  solicited  subscription  for 
the  entire  thirty-nine  volumes,  and  not  for  any  less.  This  was 
iiTclevant,  and  was  properly  rejected.  The  judgment  of  the 
district  court  for  Yavapai  County  is  reversed,  and  that  court 
is  directed  to  grant  a  new  trial  and  to  sustain  the  demurrer  to 
appellee's  second  answer. 

Gooding,  0.  J.,  and  Wells,  J.,  concur. 


[Givi]  No.  322.    Filed  January  80,  1892.] 
[81  Pae.  521,  sub.  nam.  Behan  v.  Board  of  Prison  Gonunn.] 

JOHN  H.  BEHAN,  Petitioner,  v.  W.  C.  DAVIS  et  al..  Re- 

spondents. 

1.  Oftiosiis — Superintendent  of  TERRrroEiAL  Prison — Appointed  by 
Governor  with  Consent  of  Assembly — ^Rev.  Stats.  U.  S.,  Sec. 
1857  (Organic  Act,  Bev.  Stats.  Ariz.  1901,  Par.  23),  Cited. — The 
office  of  superintendent  of  the  territorial  prison  is  within  the  pro- 
visions of  the  statute,  supra,  and  may  only  be  filled  by  nomination 
by  the  governor  and  assent  thereto  by  the  legislative  council. 
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2.  Same — Salaky — ^De  Facto  Officer — ^When  Entitlkd  to  Ooiipkksa- 
TiON  prom  Territory. — An  officer  de  facto,  but  not  de  jure,  there 
being  no  de  jure  officer  u  entitled  to  the  emoluments  of  the  office 
of  which  he  is  actually  the  incumbent. 

Original  Application  for  mandamns.    Writ  allowed. 

W.  H.  Barnes,  Webster  Street,  and  H.  N.  Alexander,  for 
Petitioner. 

Clark  Churchill,  Attorney-General,  for  Respondents. 

BlIBBEY,  J. — This  is  an  application  made  to  this  court  by 
John  H.  Behan  for  a  writ  of  mandate  to  compel  the  board  of 
prison  commissioners  to  audit  and  allow  his  claim  for  services 
alleged  to  have  been  performed  by  him  as  superintendent  of 
the  territorial  prison.  The  compensation  for  such  services  is 
fixed  by  statute  by  way  of  salary.  Preliminary  to  a  statement 
of  the  facts,  a  resume  of  the  statutory  provisions  affecting  the 
question  presented  for  our  consideration  is  necessary.  The 
act  of  March  10,  1887,  (Rev.  Stats.  1887,  sec.  2417  et  seq.) 
provides  for  the  general  management  of  the  territorial  prison 
by  a  board  of  territorial  prison  commissioners.  By  section 
2421  they  are  required  to  appoint  a  superintendent  for  the 
territorial  prison,  who  shall  hold  his  oflBce  for  a  period  of  two 
years,  unless  sooner  removed  by  the  board  for  misconduct, 
incompetency,  or  neglect  of  duty.  That  section  further  pro- 
vides that  the  superintendent  shall  receive  for  his  services 
seven  hundred  and  fifty  dollars  per  quarter.  By  section  2432 
it  is  made  the  duty  of  the  board  of  prison  commissioners 
to  audit  all  accounts  quarterly,  and  approve  them  if  they 
be  found  correct,  and  cause  them  to  be  certified  to  the 
territorial  auditor.  Upon  such  certificate  the  auditor  issues 
his  warrant  upon  the  territorial  treasurer.  His  duties  are  de- 
fined by  statute.  Section  1857  of  the  Revised  Statutes  of  the 
United  States,  (being  a  part  of  our  organic  act,)  provides  that 
all  township,  district,  and  county  officers,  except  justices  of 
the  peace  and  general  officers  of  the  militia,  shall  be  appointed 
or  elected  in  such  manner  as  may  be  provided  by  the  governor  . 
and  legislative  assembly:  and  all  other  officers,  not  herein 
otherwise  provided  for,  the  governor  shall  nominate,  and,  by 
and  with  the  consent  of  the  legislative  council,  appoint    In 
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the  district  court  in  and  for  Maricopa  County,  in  a  proceeding 
in  the  nature  of  qtio  warranto,  a  judgment  was  on  the  eight- 
eenth day  of  June,  1890,  at  the  suit  of  the  attorney-general  of 
the  territory,  rendered  against  Behan,  ousting  him  from  the 
office  of  superintendent  of  the  territorial  prison.  The  district 
court  held — and  in  this  court,  so  far  as  the  consideration  of 
this  case  is  concerned,  it  has  not  been  disputed — ^that  the  office 
of  superintendent  of  the  territorial  prison  was  within  the 
provisions  of  section  1857  of  the  Revised  Statutes  of  the 
United  States,  before  quoted,  and  accordingly  could  only 
legally  be  filled  by  nomination  by  the  governor  and  assent 
thereto  by  the  legislative  council.  Prior  to  the  bringing  of 
the  suit  in  the  district  court  by  the  attorney-general  against 
Behan,  it  had  been  the  practice  that  the  superintendent  should 
be  appointed  by  the  board  of  prison  commissioners,  and  the 
legality  of  that  practice  up  to  the  time  of  the  judgment  of 
ouster  against  Behan  seems  to  have  been  unquestioned.  Oil 
the  ninth  day  of  April,  1889,  in  pursuance  of  the  practice 
theretofore  prevailing,  the  board  of  prison  conmiissioners 
appointed  Behan  superintendent  of  the  territorial  prison. 
Behan  thereupon  qualified,  and  entered  upon  the  discharge 
of  his  duties,  and  continued  therein  until  the  5th  or  6th  of 
July  of  the  following  year,  when,  pursuant  to  the  judgment 
of  ouster  on  the  quo  warranto  proceedings,  he  surrendered 
the  office.  There  was  during  that  interval  a  rival  board  of 
prison  commissioners,  which,  by  resolution  dated  in  October, 
1889,  attempted  to  remove  Behan,  and  appoint  a  successor. 
It  is  not  necessary  here  to  determine  which  of  the  rival  boards 
was  the  legal  board.  It  is  sufficient  to  say  that  on  the  9th  of 
April,  1889,  the  board  that  appointed  Behan  was  the  de  facto 
board.  No  question  is  made  as  to  the  validity  of  their  acts, 
within  their  power  made  at  that  time.  It  appears  that  the 
board  that  sought  to  remove  Behan  did  so  without  notice  to 
him  of  any  charge  of  misconduct,  incompetency,  or  neglect. 
We  think  he  was  entitled  to  such  notice  before  the  board  could 
remove  him,  and  that  their  resolution  removing  him  was,  in 
any  event,  therefore  abortive.  Frank  Ingalls,  was  by  one  of 
the  rival  boards,  in  October,  1889,  appointed  superintendent 
of  the  prison.  Of  course,  this  appointment,  under  the  ruling 
in  the  case  in  the  dii?trict  court  of  the  attorney-general  against 
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Behan,  was  invalid.  Ingalls  was,  however,  on  the  twenty- 
fourth  day  of  May,  1890,  appointed  to  the  office  of  superin- 
tendent of  the  prison  by  the  governor  of  the  territory,  the 
legislative  council  then  being  at  recess,  and  duly  qualified  for 
his  office  on  the  twenty-seventh  day  of  May,  1890.  Prom 
the  ninth  day  of  April,  1889,  Ihe  day  of  his  appointment  by 
the  board,  until  the  twenty-seventh  day  of  May,  1890,  the  date 
of  the  appointment  of  Ingalls  by  the  governor,  and  his  quali- 
fication therefor,  Behan  was  de  facto  superintendent  of  the 
prison,  and,  as  such,  discharged  all  the  duties  thereof,  and 
there  was  in  that  interval  no  de  jure  superintendent.  It  is  this 
interval  for  which  Behan  claims  his  salary.  The  only  ques- 
tion, then,  that  is  presented  to  us  is:  Is  an  officer  'de  facto 
but  not  de  jure,  there  being  no  de  jure  officer,  entitled  to  the 
emoluments  of  the  office  of  which  he  was  actually  the  incum- 
bent f  Counsel,  and  as  well  the  court,  have  made  diligent 
search  of  the  books,  and  no  authority  in  point  has  been  found  ;• 
indeed,  none  analogous.  It  is  almost  elementary  that  the 
right  to  the  emoluments  of  an  office  are  incident  to  the  title 
to  the  office;  that,  as  between  an  officer  de  facto  and  one  de 
jure,  notvntkstanding  the  de  facto  officer  may  have  performed 
all  the  duties  of  the  office,  the  de  jure  officer  is  entitled  to  the 
legal  compensation ;  and  the  reason  is  obvious.  A  usurper  of 
any  office  should  not  be  permitted  to  avail  himself  of  his  own 
wrongful  act  of  usurpation  to  deprive  him  who  is  rightfully 
entitled  to  the  office  of  his  emoluments.  The  contrary  rule 
would  directly  encourage  usurpation  of  office.  It  is  hardly 
necessary  to  cite  authorities  for  this  proposition.  It  is  not 
here  denied  by  counsel  for  the  applicant.  The  question  here 
presented,  however,  is  essentially  different.  There  is  in  this 
case  no  dispute  as  to  the  title  to  the  office ;  no  adverse  contest- 
ant for  it.  There  is  no  de  jure  officer.  There  can  be  but  one 
de  facto  officer,  and  he  is  here  asking  the  process  of  this  court 
to  secure  his  compensation  of  superintendent  of  the  terri- 
torial prison  from  April  9,  1889,  to  the  date  of  the  appoint- 
ment and  qualification  of  his  successor  by  the  governor. 

There  is  a  stipulation  on  file,  whereby  the  territory  shall  be 
allowed  certain  credits.  Subject  to  these,  a  peremptory  writ 
of  mandamus  will  go  as  prayed. 

Gooding,  C.  J.,  and  Wells,  J.,  concur. 
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NOTE. — The  opinion  of  the  court  in  this  case  was  delivered 
orally  by  Kibbey,  J.,  at  the  January  term,  1891.  The  written 
opinion  was  filed  at  the  January  term,  1892,  there  having  been 
no  intervening  term  of  the  court. 


[Criminal  No.  72.    PUed  September  29,  1892.] 

TERRITORY  OP  ARIZONA,  Plaintiff  and  Respondent,  v. 
DANIEL  B.  SHANKLAND,  Defendant  and  Appellant. 

1.  Appeal   and    Esrob — Motion    por    New    Trial — ^Assignments   of 

Error — Sufficiency — ^Eeview  of  Evidence. — The  motion  for  new 
trial  assigns  as  reason  therefor,  "The  verdict  is  contrary  to  the 
law  and  the  evidence,"  and  the  ninth  assignment  of  error  is,  "The 
court  erred  in  overruling  the  motion  of  defendant  for  a  new  trial 
for  reasons  stated  in  the  motion."  This  brings  the  evidence  before 
us  for  consideration.  Evidence  reviewed  and  held  sufficient  to  sup- 
port the  judgment. 

2.  Trial  —  Continuance  —  Counter- Affidavits. — Counter-affidavits  to 

those  in  support  of  an  application  for  a  continuance  may  be  allowed. 

8.  Venue — Change  of — ^Discretionary — ^Rev.  Stats.  Ariz.  1887,  Par. 
1668,  Penal  Code,  Cited — ^Appeal  and  Errors- Review — ^Abuse  of 
Discretion. — ^A  motion  for  a  change  of  venue  is  addressed  to  the 
discretion  of  the  trial  judge.  Paragraph  1568,  supra,  cited.  It  is 
competent  for  this  court  to  look  into  the  whole  case,  upon  review  of 
such  motion,  based  upon  the  ground  that  the  applicant  cannot  have 
a  fair  and  impartial  trial,  to  determine  whether  the  exercise 
of  discretion  was  wrongful  and  to  the  prejudice  of  the  defendant, 
and  when  it  appears  that  the  evidence  leaves  no  doubt  as  to  the  legal 
guilt  of  the  defendant,  and  the  defendant  did  not  exhaust  his  per- 
emptory challenges  before  he  accepted  the  jury,  though  ordinarily 
the  showing  made  for  the  change  would  have  required  a  reversal  for 
abuse  of  discretion  in  its  refusal,  the  judgment  will  be  affirmed. 

4.  Jury — ^Appeal  and  Error — Challenges — Harmless  Error. — The  re- 
fusal of  a  proper  challenge  for  cause  is  not  reversible  error  when 
there  remain  unexhausted  challenges  at  the  time  of  going  to  trial. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise. 
R.  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
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W.  H.  Barnes,  and  J.  H.  Martin,  for  Appellant. 

The  court  erred  in  permitting  counter^affidavits  to  be  filed 
by  the  prosecution  on  motion  of  defendant  for  a  continuance. 
Bishop  V.  State,  9  Ga.  121;  State  v.  Simien,  30  La.  Ann.  296; 
Jacksoii  V.  Mason,  1  Dall.  135;  United  States  v.  CaMweU,  2 
Dall.  333;  Symes  v.  Irvine,  2  Dall.  383;  Cook  v.  Burnley,  11 
Wall.  669;  MUler  v.  State,  29  Neb.  437,  45  N.  W.  452;  Hair 
V.  State,  14  Neb.  503,  16  N.  W.  829;  Williams  v.  State,  6  Neb. 
334;  Johnson  v.  Dinsmore,  11  Neb.  391,  9  N.  W.  558;  Gandy 
V.  State,  27  Neb.  707,  43  N.  W.  747. 

The  application  for  change  of  venue  should  have  been 
granted.  Application  verified  by  affidavit  may  be  rebutted 
by  the  territory,  but  if  the  court  is  satisfied  that  the  represen- 
tation is  true,  an  order  for  removal  must  be  made.  The  worda 
**if  the  court  is  satisfied''  must  be  held  to  mean  if  the  court 
from  the  showing  ought  to  be  satisfied.  The  court  cannot 
arbitrarily  say,  **I  am  not  satisfied."  If  there  be  such  a 
showing  as  clearly  makes  out  the  truth  of  the  representation 
then  the  court  must  grant  the  change  and  not  to  do  so  is  error. 
Rapalje's  Criminal  Procedure,  158 ;  Johnson  v.  Commonwealth, 
82  Ky.  116;  People  v.  Long  Island  B.  B.  Co.,  4  Park.  602; 
State  V.  Andrews,  76  Mo.  101;  Bichmond  v.  State,  16  Neb. 
388,  20  N.  W.  282;  People  v.  Mahony,  18  Cal.  180;  People 
V.  Schovler,  28  Cal.  490;  State  v.  Nash,  7  Iowa,  347;  O'Neal 
V.  State,  14  Tex.  App.  582;  State  v.  Burbeck,  29  Kan.  532; 
State  V.  Kelly,  2  N.  Y.  292. 

The  court  in  refusing  to  allow  the  challenge  to  the  jurors 
Turner  and  Gibson  was  clearly  in  error.  Both  had  formed 
opinions  as  to  defendant's  guilt  or  innocence.  Each  said  that 
nothing  but  sworn  evidence  would  change  the  opinion.  Gib- 
son announced  the  opinion  that  defendant  killed  the  deceased. 
Eleven  of  fourteen  challenges  were  exhausted.  In  such  a 
case  to  force  the  defendant  to  use  two  of  these  on  these  two 
persons  (jurors)  was  error.  Wannesheik  Ins.  Co.  v.  SchuU 
ler,  60  111.  473;  Marshall,  in  Burr's  Trial,  1^16;  Dissent  of 
Dickey,  J.,  in  Bobinson  v.  Bandall,  82  111.  524 ;  People  v.  Bo- 
dine,  1  Denio,  9 ;  Freeman  v.  People,  4  Denio,  9,  47  Am.  Dec. 
216 ;  People  v.  Stewart,  7  Cal.  140 ;  Brown  v.  State,  57  Miss. 
15;  Stewart  v.  State,  13  Ark.  720. 

A  juror  whose  opinion  is  such  as  to  require  evidence  to  re- 
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move  it  is  disqualified.  Nelms  v.  State,  13  Smedes  &  M.  500, 
53  Am.  Dee.  94;  People  v.  Gehr,  8  Cal.  353;  Cotton  v.  State, 
31  Miss.  509. 

William  Herring,  Attorney-General,  and  Allen  R.  English^ 
for  Respondent. 

The  granting  or  refusing  a  continuance  is  purely  discre- 
tionary. People  V.  Oaunt,  23  Cal.  157 ;  People  v.  WiUiams,  24 
Cal.  31;  People  v.  Jocelyn,  29  Cal.  562;  People  v.  Jackson, 
111  N.  Y.  362, 19  N.  E.  54. 

If  the  facts  shown  cast  suspicion  on  the  good  faith  of  ap- 
plication, and  induce  suspicion  of  intent  of  delay,  court  does 
not  abuse  discretion  in  denying  it.  People  v.  Mortimer,  46 
Cal.  114. 

Facts  should  also  be  set  out  from  which  the  court  can  judge 
whether  there  is  reasonable  ground  to  believe  that  the  attend- 
ance of  the  witness  or  his  testimony  can  be  procured  at  a 
future  day.  People  v.  Francis,  38  Cal.  183;  People  v.  Ash- 
nauer,  47  Cal.  98. 

If  the  evidence  would  be  no  defense  the  motion  should  be 
denied.    People  v.  Williams,  43  Cal.  344. 

The  court  properly  refused  to  change  the  venue.  Our  whole 
law  relating  to  the  change  of  venue  is  taken  from  the  Califor- 
nia statute  (Cal.  Pen.  Code,  sees.  1033, 1038).  And  the  courts 
there  have  settled  the  question  presented  by  the  record,  aris- 
ing on  a  construction  of  the  language  used  in  our  paragraph 
1567,  regarding  the  sufficiency  of  the  showing.  In  People  v. 
Fisher,  6  Cal.  154,  and  in  the  later  case  of  People  v.  Yoakum, 
53  Cal.  566,  the  court  says :  **  Affidavits  upon  motion  for  change 
of  venue  must  state  facts  and  circumstances  from  which 
the  court  may  deduce  the  conclusion  that  a  fair  and  im- 
partial trial  cannot  be  had.  Such  conclusion  is  to  be  drawn 
by  the  court,  and  not  by  the  defendant  and  his  witnesses, 
and  the  court  must  be  satisfied  by  the  facts  and  circum- 
stances positively  sworn  to  in  the  affidavits,  and  not  from 
the  general  conclusion  to  which  the  defendant  may  swear, 
or  which  the  witnesses  may  depose  they  verily  believe  to  be 
true.'' 

And  it  is  again  said  that  an  affidavit  that  a  jury  cannot  be 
selected  from  a  certain  portion  of  the  county  is  insufficient. 
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People  V.  Baker,  1  Cal.  403.  Neither  will  a  statement  gen- 
■erally  that  the  people  of  the  county  are  prejudiced  against 
the  defendant  be  sufficient.  People  v.  Shuler,  28  Cal.  490. 
Neither  is  the  mere  belief  or  opinion  that  he  cannot  have  a 
faii:  and  impartial  trial  in  the  county  sufficient.  People  v. 
Congleton,  44  Cal.  95 ;  People  v.  Perdue,  49  Cal.  427. 

The  ruling  of  the  court  was  right  in  refusing  challenges  to 
the  jurors  mentioned  by  appellant.  Of  course,  they  knew 
that  Dr.  Willis  was  dead.  The  question  is  whether  they  had 
formed  or  expressed  an  unqualified  opinion  as  to  whether  the 
defendant  was  guilty  or  not  of  the  charge  of  murder.  **An 
opinion  formed  or  expressed  is  not  sufficient  to  disqualify.'* 
Ariz.  Pen.  Code,  par.  1629.  But  if  error,  it  was  not  preju- 
dicial, because  they  did  not  exercise  all  their  peremptory 
challenges.  People  v.  McGungill,  41  Cal.  429 ;  People  v.  Oate- 
wood,  20  Cal.  149;  People  v.  Oauni,  23  Cal.  156;  People  v. 
Weil,  40  Cal.  268 ;  Fleeson  v.  Siwage  M.  Co.,  3  Nev.  157;  State 
v.  Raymond,  11  Nev.  98. 

GOODING,  C.  J.— The  evidence  in  this  case  is  before  this 
court,  brought  here  by  the  eleventh  assignment  of  error,  and 
has  been  carefully  read  and  considered. 

That  the  defendant  shot  and  killed  the  deceased  at  the  time 
and  place  alleged  in  the  indictment  was  clearly  proven,  and  in 
fact  is  not  disputed  on  the  part  of  the  accused. 

The  only  issue  going  to  the  merits  of  this  case  is  well  ex- 
pressed in  the  brief  of  the  appellant  in  these  words : — 

'*0n  the  trial  the  issue  was  whether  the  defendant  shot  in 
self-defense  or  not ;  if  he  did,  he  was  justified, — if  not,  he  was 
guilty  of  murder." 

This  being  the  admitted  issue,  and  the  only  one  affecting 
the  merits,  we  have  carefully  read  all  the  evidence  to  ascer- 
tain its  force  and  weight  bearing  on  this  particular  case.  The 
evidence  discloses  the  fact  that  deceased,  Dr.  Willis,  had  just 
seated  himself  in  his  buggy  when  the  defendant  approached 
and  without  a  word  of  warning  reached  over  the  dashboard 
with  a  gun — or  a  pistol,  more  accurately  speaking — and  shot 
the  deceased,  inflicting  a  mortal  wound.  That  while  deceased 
was  falling,  the  defendant  shot  a  second  time;  and  after  he  had 
fallen  at  least  two  or  three  more  times  at  him  and  then  walked 
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away.  No  word  passed  between  defendant  and  deceased. 
These  facts  are  established  by  credible  and  disinterested  eye- 
witnesses. 

Only  two  of  these  five  shots  took  effect.  The  shooting  oc- 
curred between  three  and  four  o'clock  in  the  afternoon,  and 
death  ensued  about  six  o'clock  of  the  same  afternoon.  There 
was  no  evidence  tending  to  show  self-defense  except  the  un- 
supported evidence  of  the  defendant.  He  testified  to  a  pe- 
culiar look  given  him  by  the  deceased,  and  that  deceased 
put  his  hand  to  his  hip-pocket  as  if  to  draw  a  revolver.  No 
•other  witness  saw  the  peculiar  look,  or  the  reaching  for  the 
hip-pocket,  or  any  act  or  fact  that  tended  to  show  an  attempt 
on  the  part  of  the  deceased  to  draw  a  pistol  or  make  any  assault 
on  the  defendant.  There  was  no  evidence  that  the  deceased 
had  a  pistol  at  the  time ;  none  was  found  on  his  person  or  at 
the  place  of  the  homicide.  There  is  not  a  shadow  of  evidence 
that  the  defendant  was  in  the  least  danger  except  the  evidence 
of  the  defendant.  The  deceased  had  just  entered  liis  buggy  to 
drive  away,  when  he  was  approached  by  the  defendant  and 
shot  as  above  set  forth. 

A  number  of  witnesses,  too,  testified  to  threats  made  by  the 
defendant  that  he  would  kill  the  deceased.  There  was  also 
evidence  of  threats  made  by  the  deceased,  communicated  to 
the  defendant,  and  very  strong  evidence  by  the  defendant  him- 
self, often  repeated,  that  the  deceased  made  a  move  towards 
his  hip-pocket,  and  also  of  warning  by  the  deceased  to  defend- 
ant not  to  speak  to  him  again.  This  warning  was,  however, 
some  days  before  the  shooting ;  but  the  evidence  clearly  estab- 
lishes that  the  defendant  sought  the  deceased,  and,  without  a 
word  passing,  put  his  revolver  over  the  dashboard  of  the  buggy 
and  shot  the  deceased,  giving  a  mortal  wound,  and  then  shot 
a  second  time  as  the  deceased  was  falling  out  of  the  buggy, 
and  then  three  more  shots  after  he  had  fallen. 

Immediately  after  the  shooting  the  defendant  was  arrested 
by  George  Braven,  and  Braven  said  to  him,  **Dan,  what  in 
h — ^1  did  you  do  that  forT'  His  reply  was,  **I  have  been  hav- 
ing trouble  with  the  s — of  a  b — . ' '  No  word  of  *  *  self-defense ' ' 
or  **  attempt  on  the  part  of  the  deceased  to  get  a  pistol  out  of 
his  pocket." 

We  deem  it  unnecessary  to  discuss  all. the  evidence  in  the 


408  Territory  v.  Shankland.  [3  Ariz. 

case.  Counsel  concede  that  if  the  defendant  did  not  shoot  in 
self-defense  he  was  guilty  of  murder. 

The  motion  for  a  new  trial  assigns  eleven  grounds  or  rea- 
sons therefor.  The  eleventh  reads  as  follows:  ''The  verdict  is 
contrary  to  the  law  and  the  evidence."  The  ninth  assignment 
of  error,  is  as  follows:  **The  court  erred  in  overruling  the 
motion  of  defendant  for  a  new  trial  for  reasons  stated  in  the 
motion." 

This  brings  the  evidence  before  us  for  consideration.  We 
think  the  evidence  establishes  the  guilt  of  the  defendant  be- 
yond a  reasonable  doubt,  and  that  the  killing  was  deliberate 
and  cold-blooded. 

This  is  the  case  on  its  merits.  Was,  then,  the  error  on  the 
trial  prejudicial  to  the  defendants  We  shall  only  consider 
such  errors  as  are  referred  to  in  the  appellant's  brief. 

The  defendant  filed  his  motion  for  a  continuance  based  on 
his  disability  to  go  on  with  the  trial  by  reason  of  Hi-health 
and  also  on  account  of  the  absence  of  Mrs.  James,  setting 
forth  what  he  expected  to  prove  by  her,  viz.,  threats  made 
and  communicated,  and  the  fact  that  the  now  deceased.  Dr. 
Willis,  was  armed  at  the  time.  In  support  of  this  motion  he 
filed  his  own  affidavit  and  that  of  his  physician.  Counter- 
affidavits  were  allowed  as  to  the  health  of  the  defendant,  and 
as  to  what  Mrs.  James  had  sworn  on  the  former  trial. 

We  think  the  record  of  the  case,  as  well  as  the  affidavit  of 
the  physician  who  examined  him,  clearly  shows  that  the  de- 
fendant was  able  physically  and  mentally  to  pass  the  ordeal 
of  the  trial.  The  fact  that  he  refused  to  be  examined  by  a 
second  physician,  in  connection  with  the  history  of  the  trial, 
and  the  affidavit  of  the  one  who  did  examine  him,  leaves  no 
doubt  in  the  mind  of  this  court  that  there  was  no  merit  in  the 
application  for  a  continuance  on  this  ground.  We  simply 
hold  that  in  some  cases  counter-affidavits  may  be  allowed, 
<and  this  case  is  one  in  which  they  were  properly  allowed. 

As  to  the  evidence  of  Mrs.  James,  the  defendant  testified 
that  threats  were  made  to  her,  what  they  were,  and  that  she 
communicated  them  to  him,  and  the  fact  that  Willis  the  de- 
ceased was  armed  at  the  time.  But  in  view  of  the  fact  that 
substantially  the  same  threat  was  communicated  to  the  de* 
fendant  by  McMahon,  and  the  utter  absence  of  any  facts 
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tending  to  show  that  the  defendant  was  in  the  least  danger, 
or  in  any  position  that  would  have  caused  a  reasonable  man 
to  believe  that  he  was  in  danger,  at  the  time  the  fatal  shot  was 
fired,  we  cannot  say  that  there  was  such  error,  if  any,  as  to 
justify  the  reversal  of  this  case  on  account  of  the  refusal  to 
grant  a  continuance  for  the  presence  of  Mrs.  James.  Besides, 
the  affidavit  of  Mrs.  James  was  not  produced  in  the  hearing 
of  the  motion  for  a  new  trial. 

Another  ground  insisted  upon  for  a  reversal  is  the  refusal 
of  the  court  to  grant  a  change  of  venue. 

The  showing  in  this  respect  is  much  stronger  than  the  show- 
ing for  a  continuance.  There  were  a  large  number  of  jurors 
excused  for  bias,  and  the  affidavits  showing  excitement  and 
prejudice  were  sufficiently  numerous  and  of  such  character 
as  might  have  caused  the  court  to  believe  it  altogether  prob- 
able that  the  verdict  might  have  been  influenced  thereby,  had 
the  evidence  in  the  case  left  any  room  for  such  a  conclusion. 
This  motion,  like  a  motion  for  a  continuance,  is  addressed  in 
the  first  instance  to  the  discretion  of  the  trial  judge. 

The  statute  provides  (Pen.  Code,  sec.  1568) :  "If  the  court 
is  satisfied  that  the  representation  of  the  defendant  is  true, 
an  order  must  be  made  for  the  removal  of  the  action  to  the 
proper  court  of  a  county  free  from  a  like- objection. '*  In  a 
case  where  it  appears  that  this  discretion  was  abused  to  the 
prejudice  of  the  defendant,  the  court  would  feel  called  upon  to 
review  the  case.  We  think,  however,  it  is  competent  for  this 
court  to  look  into  the  whole  case,  at  least  when  the  entire  case 
is  before  it  by  assignment  of  error,  to  determine  whether  the 
exercise  of  discretion  was  wrongful  and  to  the  prejudice  of  the 
defendant.  If  the  evidence  in  the  case  left  room  for  any  doubt 
as  to  the  legal  guilt  of  the  defendant,  we  would  be  constrained 
to  hold  that  in  the  showing  made  by  the  affidavits  the  discretion 
of  the  court  below  had  not  been  properly  exercised. 

In  the  case  of  Hyde  v.  State,  16  Tex.  459,  67  Am.  Dec.  630, 
when  considering  a  question  of  wrongful  exercise  of  discre- 
tion in  refusing  a  motion  for  continuance, — and  we  think  the 
language  is  applicable  alike  to  a  refusal  to  grant  a  change  of 
venue, — the  court  says:  '*But  in  considering  the  case  upon 
appeal,  when  the  motion  for  a  new  trial  brings  before  us  a 
statement  of  the  evidence  upon  the  trial,  we  do  not  feel  bound 
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to  shut  our  eyes  wholly  to  the  facts  of  the  case,  in  considering 
whether  the  judgment  ought  to  be  reversed  for  the  refusal 
of  the  court  to  grant  a  continuance.  If,  upon  the  trial  there 
had  appeared  to  be  cause  to  apprehend  that  a  continuance  was 
improperly  refused,  a  new  trial  must  have  been  granted. 

**But  if,  on  the  contrary,  it  very  satisfactorily  appears  that 
the  application  for  a  continuance  could  not  have  been  well 
founded  in  fact,  it  must  afford  an  additional  reason  for  re- 
fusing a  new  trial,  or  to  reverse  the  judgment  on  that  ground. 
We  forbear  comment  upon  the  evidence.  It  may  suffice  to  say 
that  several  witnesses,  who  were  eye-witnesses  of  the  homicide, 
had  ample  means  and  opportunity  of  seeing  and  observing 
all  that  passed,  and  could  not  be  mistaken  as  to  the  author  of 
it,  testified  positively  as  to  the  fact,  with  such  circumstantial 
particularity,  and  just  such  diversity  as  to  immaterial  matters 
as  to  show  that  there  was  no  collusion ;  and  such  perfect  una- 
nimity as  to  the  material  facts,  which  were  calculated  to  make 
a  strong,  abiding  impression  upon  the  memory,  as  to  show 
that  they  were  not  and  could  not  be  mistaken. 

''It  thus  appears  that  there  were  other  witnesses  than  those 
named  in  the  affidavit  by  whom  all  the  facts  and  circum- 
stances attending  the  fatal  scene  could  be  abundantly  proved ; 
that  the  witnesses  whose  testimony  was  sought  could  not,  if 
present,  have  testified  to  the  truth  of  the  fact  proposed  to  be 
proved  by  them,  and  that  the  affidavit  for  continuance,  there- 
fore, was  not  entitled  to  credit.  We  have  thus  looked  into 
the  evidence  upon  the  motion  for  a  new  trial,  which  neces- 
sarily brings  it  under  review,  and  we  advert  to  it,  not  as  a 
ground  for  affirming  the  judgment  of  the  court  refusing  a 
continuance,  but  as  placing  it  beyond  doubt  that  no  injustice 
could  have  been  done  the  defendant  by  refusing  his  motion, 
which  was  rightfully  refused,  on  the  ground  of  its  want  of 
legal  sufficiency.'* 

We  cite  the  above  as  an  authority  that  the  court  did  not  err 
in  refusing  a  continuance,  and  also  to  the  point  that  the  evi- 
dence may  be  considered  in  passing  on  the  question  when  there 
was  reversible  error  in  the  refusal  to  grant  a  change  of  venue. 

The  record  shows  that  there  still  remained  to  the  defendant 
three  peremptory  challenges  at  the  time  he  accepted  the  jury 
and  went  to  trial.    While  this  fact  is  perhaps  not  conclusive. 
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it  is  a  fact  which  this  court  may  consider,  in  connection  with 
the  overwhelming  evidence  of  guilt,  in  determining  whether 
the  discretion  exercised  by  the  trial  judge  was  such  an  abuse 
of  discretion  as  to  call  for  a  reversal  in  this  case,  and  award 
a  new  trial  in  another  county.  On  a  review  of  the  whole  case, 
we  do  not  see  how  any  jury  in  any  county,  on  the  evidence  in 
the  case,  could  have  found  any  other  verdict,  unless  it  would 
bo  a  verdict  of  guilty  of  murder — instead  of  manslaughter. 

It  is  further  complained  that  the  court  erred  in  refusing  to 
allow  the  challenges  to  the  jurors  Gibson  and  Turner.  As  we 
have  before  stated,  the  defendant  had  three  peremptory  chal- 
lenges at  the  time  of  going  to  trial.  If  the  court  had  erred  as 
to  those  jurors,  the  remedy  was  in  the  hands  of  the  defendant. 

That  it  is  not  reversible  error  to  refuse  a  proper  challenge 
when  there  remains  unexhausted  challenges  at  the  time  of  go- 
ing to  trial.  We  cite  the  following  as  expressing  the  better  law 
on  this  question.  Johnson  v.  State,  27  Tex.  758 ;  State  v.  Ray^ 
mond,  11  Nev.  98;  People  v.  McOungUl,  41  Cal.  429;  People 
V.  Odlewood,  20  Cal.  149;  Rosenberg  v.  Black,  102  N.  Y.  259, 
6  N.  E.  580. 

After  a  careful  consideration  of  the  grounds  for  a  reversal 
set  out  in  the  brief  of  the  appellant,  we  have  reached  the  con- 
clusion that  the  judgment  below  should  be  affirmed. 

It  is  therefore  ordered  that  the  judgment  below  be  affirmed. 


[Civil  No.  358.     Mled  November  7,  1892.] 

Ex  Parte:  In  the  Matter  of  R.  C.  and  G.  W.  BROWN,  Peti- 

tioners. 

1.  Contempt— Beview — Habeas  Corpus. — This  court  will  not  grant  a 
writ  of  habe<i8  corpus  where  a 'party  has  been  committed  for  a 
contempt  by  a  court  having  jurisdiction  of  the  person  and  the 
subject-matter. 

APPLICATION  for  a  Writ  of  Habeas  Corpus.    Denied. 

H.  B.  Lighthizer,  and  C.  F.  Ainsworth,  for  Petitioners. 

Joseph  Campbell,  for  the  Sheriff. 
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GOODING,  C.  J.— The  record  in  this  case  discloses  that  the 
defendants  were  cited  regularly  to  appear  in  the  district  court 
to  answer  a  charge  of  contempt  of  court,  preferred  in  writing^ 
and  that  they  did  appear  and  answered,  and  that  there  were 
facts  presented  to  that  court  upon  which  that  court  adjudged 
that  a  contempt  had  been  committed. 

I  conclude  that  its  decision  upon  that  issue  is  one  that  this 
court  cannot  review ;  and  I  think  the  authorities  are  abundant 
and  overwhelming  on  this  proposition.  If  the  law  were  other- 
wise, there  would  be  no  such  thing  as  preserving  order  in 
courts  or  preventing  a  collision  between  courts.  I  think  the 
proposition  is  well  settled,  and  not  open  to  doubt  or  dispute. 
On  the  facts  set  up  in  the  record  as  shown  to  this  court,  by 
the  record  produced  herein,  that  court  found  that  it  had  juris- 
diction of  the  parties  and  the  subject-matter,  and  found  facts 
showing  that  it  had  jurisdiction.  It  having  jurisdiction  of 
the  subject-matter  and  of  the  parties,  this  court  has  no  power 
or  authority  to  interfere  with  the  judgment  of  that  court  in 
that  matter. 

I  must  therefore  remand  the  prisoners  into  the  custody  of 
the  sheriff  of  Pima  County. 


[Givil  No.  326.     FUed  November  10,   1892.] 
[31  Pac.  548.] 

T.  J.  BRYAN,  Plaintiff  and  Appellant,  v.  D.  H.  PINNEY 
et  al..  Defendants  and  Appellees. 

1.  Ejectment — ^Defense — ^Estoppel  in  Pais. — ^Kales,  mortgagee  of 
Bryan,  was,  upon  Bryan's  death,  appointed  administrator  of  his  es- 
tate at  the  widow's  suggestion.  To  enforce  his  mortgage  debt  E. 
brought  suit  against  himself  as  administrator  and  the  property  was 
sold  for  its  market  value  to  him  under  the  order  of  sale.  The  widow 
and  plaintiff,  her  grantee,  had  full  knowledge  of  the  suit  to  fore- 
close and  sale  but  failed  to  redeem.  Kales  assigned  the  certificate 
to  Pinney,  who  with  his  grantees  were  in  possession  for  more  than 
three  years  prior  to  the  commencement  of  the  action,  paying  taxes 
and  making  valuable  improvements,  with  the  knowledge  and  ac- 
quiescence of  the  widow  and  plaintiff.     Though  the  decree  under 
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which  the  sale  was  made  may  have  been  a  nullitj,  likewise  the 
sale,  the  plaintiff  and  the  widow,  knowing  that  the  claim  of  the 
defendants  to  the  property  rested  upon  that  sale,  by  remaining 
silent  and  permitting  the  expenditures  by  defendants,  are  now  es- 
topped to  assert  title. 

2.  Same — Mortgages — ^Invalid  Foreclosure — ^Assignee  or  Certificate 
or  Sale  Subrogated  to  Bights  of  Mortgagee — Mortgagee  in  Pos- 
session.— The  mortgagee,  under  an  attempted  foreclosure,  pur- 
chased the  property  at  the  sale  for  the  amount  of  the  debt,  and 
assigned  the  certificate,  for  value,  to  defendants,  who  thereby  if  the 
sale  under  foreclosure  was  invalid  became  the  assignees  of  the  mort- 
gage debt.  The  defendants  entered  peaceably  into  possession,  with 
plaintiff's  knowledge,  and  made  improvements.  The  possession 
being  lawful,  defendants  are  mortgagees  in  possession  after  condi- 
tion broken,  and  should  be  protected  therein. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
Joseph  H.  Kibbey,  Judge.    Affirmed. 

The  facts  are  stated  in  the   opinion. 

Webster  Street,  and  Ben  Goodrich,  for  Appellant. 

As  an  estoppel  by  judgment,  the  allegations  show  that  the 
judgment  of  Kales  v.  Kales,  administrator  of  J.  M.  Bryan, 
deceased,  upon  which  they  rely,  is  absolutely  void  on  its  face. 
There  can  be  no  suit  without  adverse  parties,  and  a  judgment 
rendered  in  an  action  where  the  same  person  is  both  plaintiff 
and  defendant  is  absolutely  void,  and  cannot  be  the  foundation 
of  title.  Bryan  v.  Kales,  134  U.  S.  135,  10  Supp.  Ct.  Rep. 
435;  Graham  v.  Harris,  5  GiU  &  J.  490;  HaU  v.  Pratt,  5  Ohio, 
83;  Page  v.  Patten,  5  Pet.  312;  Paschall  v.  HaUman,  4  Gilm. 
300;  Denny  v.  Metcalf,  28  Me.  389;  Barley  v.  Ha/rris, 
8  N.  H.  233,  29  Am.  Dec.  650;  Eastman  v.  Wright,  6  Pick. 
320 ;  Livingston  v.  Livingston,  2  Mill,  428,  12  Am.  Dec.  684, 
where  the  question  of  an  executor  suing  himself  is  passed  upon, 
and  also  Pearson  v.  Neshit,  1  Dev.  &  B.  315,  17  Am.  Dec. 
569 ;  Griffith  v.  Chew,  8  Serg.  &  R.  17, 11  Am.  Dec.  556 ;  Blwis- 
dell  V.  Ladd,  14  N.  H.  129 ;  Ford  v.  Whedbee,  1  Dev.  &  B.  Eq. 
16;  Moifat  V.  Mullinger,  2  Chitty,  539,  S.  C.  2  Bos.  &  P. 
124;  Trustees  Methodist  Church  v.  Stewart,  27  Barb.  553;  In 
re  Armstrong,  69  Cal.  240,  10  Pac.  235;  Brown  v.  Mann,  71 
Cal.  192, 12  Pac.  51 ;  Buchanan  v.  Meisser,  105  111.  643. 
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The  phrase  used  by  some  of  the  courts  that  a  person  cannot 
sue  himself  at  law  means  nothing  more  than  that  the  law  courts 
cannot  adjust  the  respective  rights  and  equities  between  plain- 
tiffs and  defendants  who  are  interested  on  both  sides  of  the 
same  suit,  as,  for  instance,  where  one  partnership  sues  another^ 
and  some  of  the  parties  belong  to  both  firms,  and  hence  turn 
them  over  to  courts  of  equity.  Freeman  on  Judgments,  sec. 
158 ;  1  Herman  on  Estoppel,  sec.  138 ;  Corcoran  v.  Chesapeake 
etc,  Co,,  94  U.  S.  741. 

The  law  is,  that  identity  of  name  is  prima  facie  identity  of 
person.  1  Greenleaf  on  Evidence,  sec.  575,  note;  Taylor  on 
Evidence,  sec.  1860 ;  Thompson  v.  Manrow,  1  Cal.  428 ;  Moll  v. 
Smith,  16  Cal.  554 ;  Garwood  v.  Garwood,  29  Cal.  520 ;  Brown 
V.  Metz,  33  111.  343,  85  Am.  Dec.  277;  Giti  v.  Watson,  18  Mo. 
274;  State  v.  Moore,  61  Mo.  276;  Godell  v.  Hibhard,  32  Mich. 
55;  Campbell  v.  Wallace,  46  Mich.  320,  9  N.  W.  432;  Jackson 
V.  King,  5  Cow.  239,  15  Am.  Dec.  468;  Jackson  v.  Cody,  9 
Cow.  149;  and  the  burden  of  disproving  it  is  on  the  defend- 
ants.   See  two  cases  last  cited. 

That  evidence  aliunde  the  record  is  admissible  to  show  iden- 
tity, and  that  such  proof  does  not  contradict  the  record  is 
settled  law.    Garwood  v.  Garwood,  29  Cal.  520. 

The  district  court  had  no  jurisdiction  to  try  the  case  of 
Kales  V.  Kales,  administrator,  No.  326,  and  the  pretended 
judgment  in  that  case  is  an  absolute  nullity.  Jurisdiction  is 
defined  to  be  the  power  to  hear  and  determine  the  subject- 
matter  between  parties  to  a  suit ;  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  718,  and  one  of  the  essentials  to  its  exercise  is 
that  proper  parties  must  be  before  it.  Munday  v.  Vail,  5 
Vroom,  (34  N.  J.  L.)  422.  It  follows  of  necessity  that  without 
proper  adverse  parties,  the  court  had  no  jurisdiction. 

To  create  an  estoppel  in  pais,  it  must  appear,  first,  that 
the  party  making  the  admission  by  his  declaration  or  conduct 
was  apprised  of  the  true  state  of  his  own  title.  Second,  that 
he  made  the  admission  with  the  express  intention  to  deceive 
or  with  such  careless  and  culpable  negligence  as  to  amount  to 
constructive  fraud.  Third,  that  the  other  party  was  not 
only  destitute  of  all  knowledge  of  the  true  state  of  the  title, 
but  of  the  means  of  acquiring  such  knowledge.  And  fourth, 
that  he  relied  directly  on  such  admission,  and  will  be  injured 
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by  allowing  its  truth  to  be  disproved.  Biddle  Boggs  v.  Merced 
Min.  Co.,  14  Cal.  367;  Lux  v.  Hoggin,  69  Cal.  266,  10  Pac. 
674;  Brant  v.  Virginia  Coal  and  Iron  M,  Co,,  93  U.  S.  336; 
Steel  V.  Smelting  Co.,  106  U.  S.  456,  1  Sup.  Ct.  Rep.  389. 

Mere  acquiescenoe  is  not  sufficient;  there  must  be  assent. 
Lux  V.  Hoggin,  69  Cal.  266. 

Silence  without  fraud — that  is,  mere  silence  unaccompanied 
by  any  act  calculated  to  mislead  or  deceive  another  to  his 
hurt — never  estops  a  party  to  claim  his  own.  Railroad  Co. 
V.  Dubois,  12  Wall.  64;  Cleveland  v.  Richardson,  132  U.  S. 
329, 10  Sup.  Ct.  Rep.  100 ;  Ferris  v.  Coover,  10  Cal.  631 ;  Bales 
V.  Perry,  51  Mo.  449;  Fielding  v.  Duhose,  63  Tex.  637;  HUl 
V.  Epley,  31  Pa.  St.  334;  Strong  v.  Ellsworth,  26  Vt.  367; 
Sulphine  v.  Dunbar,  55  Miss.  255;  Mason  v.  Philbrook,  70 
Me.  57 ;  Rice  v.  Dewey,  54  Barb.  455 ;  Mayo  v.  Cartwright,  30 
Ark.  407 ;  Bramble  y.  Kingsbury,  39  Ark.  131 ;  Neal  v.  Oreg- 
ory,  19  Fla.  356;  Terre  Haute  Rd.  v.  Rodel,  89  Ind.  128,  46 
Am.  Rep.  164;  Viele  v.  Judson,  82  N.  Y.  32;  Diffenback  v. 
Vogler,  61  Md.  370;  Stockman  v.  Riverside  L.  and  I.  Co., 
64  Cal.  59,  28  Pac.  116;  Knouff  v.  Thompson,  16  Pa.  St. 
357.* 

It  is  not  alleged  that  defendants  were  misled  by  any  act 
or  word  of  Vina  Bryan  or  Brown,  that  they  relied  on  anything 
she  said  or  did  as  an  inducement  to  make  the  purchase,  that 
she  made  any  misrepresentations  of  any  kind  or  fraudulently 
concealed  any  fact,  or  used  any  artifice  to  throw  defendants  off 
their  guard,  or  to  entrap  or  deceive  them  in  any  way,  nor  is 
it  alleged  that  the  means  of  information  as  to  title  of  the  land 
was  not  equally  open  to  them  as  to  her.  In  such  cases  the 
doctrine  of  estoppel  has  no  application.  Fletcher  v.  Holmes, 
25  Ind.  458. 

When  a  purchaser  cannot  make  out  his  title  but  through  a 
deed  which  leads  to  a  fact,  he  will  be  affected  with  notice  of 
that  fact.  Brush  v.  Ware,  15  Pet.  114.  That  which  puts  the 
party  upon  inquiry  is  notice.  Id.  He  must  look  to  every  part 
of  the  title  which  is  essential  to  its  validity.  Id.  111.  See, 
also.  Hardy  v.  Harbison,  4  Saw.  545,  Fed.  Cas.  No.  6060; 
Bank  of  Mendocino  v.  Baker,  82  Cal.  117,  22  Pac.  1037. 

As  to  the  effect  of  recitals  contained  in  the  sheriff's  certifi- 
cate of  sale  and  deed,  see  Bryan  v.  Crump,  55  Tex.  12;  Cor- 
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beti  V.  Clenny,  52  Ala.  480;  Stidman  v.  Mathews,  29  Ark. 
650;  Gress  v.  Evans,  1  Dak.  387,  46  N.  W.  1132;  Wiseman  v. 
Hutchison,  20  Ind.  40. 

At  all  judicial  sales  the  purchaser  gets  no  better  title  than 
the  officer  of  the  law  has  power  to  sell;  he  exercises  only  a 
naked  power.  The  doctrine  of  caveat  emptor  applies,  and 
the  purchaser  is  chargeable  with  notice  whether  the  court 
had  jurisdiction  to  pronounce  the  judgment  or  decree  under 
which  the  sale  was  made.  Stigall  v.  Huff,  54  Tex.  197; 
Reeve  v.  Kennedy,  43  Cal.  650;  Chambers  v.  Jones,  72  111. 
281;  Cleveland  v.  Richardson,  132  U.  S.  329,  10  Sup.  Ct. 
Rep.  100. 

If  defendants  claim  that  they  are  mortgagees  in  possession, 
then  they  are  concluded  by  their  own  averments  that  they 
claim  under  the  foreclosure  decree,  because  where  a  party 
takes  possession  under  such  a  decree,  he  cannot  be  regarded 
as  a  mortgagee  in  possession.  Davenport  v,  Turpin,  43  Cal. 
597. 

But  if  this  were  not  so,  still  plaintiff  is  entitled  to  recover. 
The  mortgagee  is  not  entitled  to  possession  until  after  fore- 
closure and  purchase.  Comp.  Laws  1877,  sec.  2698;  McMillan 
V.  Richards,  9  Cal.  411;  Nagle  v.  Macy,  9  Cal.  428;  Kidd  v. 
Temple,  22  Cal.  262.  And  if  he  gets  possession  without  or 
against  the  consent  of  the  mortgagor,  he  is  a  mere  trespasser. 
Witherell  v.  Wiberg,  4  Saw.  232,  Fed.  Cas.  No.  17,917;  Semple 
V.  Bank  British  Columbia,  5  Saw.  400,  Fed.  Cas.  No.  12,660 ; 
RiLssell  V.  Ely,  2  Blackf .  575 ;  Humphrey  v.  Ward,  29  Mich. 
44 ;  Hazeltine  v.  Granger,  44  Mich.  505. 

D.  H.  Pinney,  and  Baker  &  Campbell,  of  Counsel,  for  Ap- 
pellees. 

The  law  presumes  in  favor  of  a  judgment;  that  the  court 
rendering  it  had  jurisdiction  of  the  subject-matter ;  that  there 
were  proper  and  adversary  parties  before  it;  and  that  it  had 
jurisdiction  of  the  persons  of  those  parties.  These  presump- 
tions accompanied  the  Kales  judgment.  Appellant  sought  to 
overthrow  said  judgment  by  the  lesser  presumption  that  the 
court  would  presume  as  against  the  judgment  that  plaintiff 
and  defendant  were  the  same  person  because  their  names  were 
similar.    This  presumption  does  not  always  follow;  whenever 


Nov.  1892.]  Bryan  v.  Pinnet.  417 

parties  of  similar  names  are  in  antagonistic  or  inconsistent 
positions,  the  law  will  not  presume  thaf  they  are  the  same 
party.  Dorente  v.  Sullivan,  7  Cal.  279;  Cooper  v.  Posten, 
1  Duval,  92,  85  Am.  Dec.  610 ;  Jackson  v.  Christman,  4  Wend. 
279;  Ellsworth  v.  Moore,  5  Iowa,  486;  Bennett  v.  Libhart, 
27  Mich.  488;  Waller  v.  Edmonds,  47  Tex.  469;  Wilson  v. 
Benedict,  90  Mo.  208,  2  S.  W.  283;  Cogswell  v.  Armstrong, 
77  111.  139;  Prescott  v.  Tuffs,  7  Mass.  209;  Faulkner  v.  Faulk- 
ner,  73  Mo.  89. 

Defendants'  answer  showed  that  Vina  Bryan,  plaintiff's 
grantor,  was  a  party  to  those  foreclosure  proceedings.  Then 
she  was  of  course  bound  by  the  judgment.  It  also  showed  that 
Kales  was  in  possession  of  the  premises  by  virtue  of  the  fore- 
closure proceedings,  or,  in  other  words,  that  he  was  a  mortgagee 
in  possession.  Kales  having  become  the  purchaser  at  the  sheriff 
sale  and  received  the  sheriff's  deed  therefor,  the  mortgage  has 
never  been  satisfied  otherwise  than  by  virtue  of  these  fore- 
closure proceedings.  His  position  is  that  of  mortgagee  in 
possession,  and  until  the  mortgage  debt  has  been  paid,  the 
grantee  of  one  of  the  mortgagors,  this  plaintiff  can  never 
recover  in  ejectment.  The  true  and  most  equitable  rule  is,  that 
if  the  mortgagee  enters  into  the  possession  of  the  mortgaged 
premises  peaceably  he  cannot  be  ejected  by  the  mortgagor 
until  the  mortgage  debt  is  paid.  Brohst  v.  Brock,  10  Wall. 
519;  Johnson  v.  Sandhoof,  30  Minn.  197,  14  N.  W.  891;  MouU 
ton  V.  Leighton,  33  Fed.  143 ;  Phyfe  v.  BUey,  15  Wend.  248 ; 
Gibson  v.  Lyon,  115  U.  S.  439,  6  Sup.  Ct.  Rep.  129;  Miner 
V.  Beekman,  50  N.  Y.  338 ;  Jones  on  Mortgages,  sees.  702-715 ; 
Hennesy  v.  Farrel,  20  Wis.  42. 

Even  in  states  where  the  statute  is  similar  to  our  own,  de- 
claring that  a  mortgage  shall  not  be  deemed  to  be  a  convey- 
ance so  as  to  enable  the  mortgagee  to  recover  possession  of  the 
premises  without  foreclosure  and  sale,  it  has  been  said  that 
where  the  mortgagee  enters  into  possession  peaceably,  even 
though  it  be  by  virtue  of  a  void  foreclosure  sale,  he  cannot  be 
ejected  by  the  mortgagor  until  the  debt  is  first  paid.  Cook 
V.  Cooper,  18  Or.  142,  22  Pac.  945.  ''This  view  of  the  law  in 
no  manner  interferes  with  the  just  rights  of  the  mortgagor, 
and  at  the  same  time  does  not  sacrifice  the  interests  of  the 
mortgagee  to  the  merest  technicalities  of  the  law  which  has 
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sometimes  been  perjnitted  to  prevaU  and  the  mortgagee  turned 
out  of  possession,  stripped  both  of  his  property  and  his  mort- 
gage debt  as  well." 

How  forcibly  does  this  language  apply  to  the  case  at  bar ! 
The  mortgage  debt  remains  unpaid.  The  grantee  of  the  mort- 
gagor says  he  will  not  pay  it,  and  that  he  cannot  be  compelled 
to  pay  it  because  it  is  barred  by  the  statute  of  limitation; 
he  nevertheless  demands  the  possession  of  the  mortgaged  prem- 
ises, taking  away  from  the  mortgagee  his  debt  and  his  security, 
basing  his  right  so  to  do  only  on  a  technicality  of  the  law,  to 
wit,  ** Because  a  man  cannot  sue  himself.** 

Courts  look  to  the  substantial  rights  of  the  parties  for  the 
purpose  of  determining  the  remedy  to  which  they  are  entitled, 
irrespective  of  the  form  of  the  complaint  under  which  the 
remedy  is  sought.  Whenever  a  mortgagor  seeks  a  remedy 
against  his  mortgagee,  which  appears  to  the  court  to  be  in- 
equitable, whether  it  be  to  cancel  the  mortgage  as  a  cloud  on 
his  title  or  to  enjoin  a  sale  under  the  power  given  by  him  in 
the  security,  or  to  recover  from  the  mortgagee  the  possession 
of  the  mortgaged  premises,  the  court  wiQ  deny  him  the  relief 
he  seeks,  except  upon  the  condition  that  he  should  do  tiiat 
which  is  consonant  with  equity.  Sped  v.  Sped,  88  Cal.  443, 
22  Am.  St.  Rep.  314,  26  Pac.  203. 

Appellant  has  not  done  that  which  is  ''consonant  with 
equity," — that  is,  to  pay  the  mortgage  debt, — but^  on  the  con- 
trary, strenuously  maintains  that  he  cannot  be  compelled  to 
do  so ;  so  the  lower  court  very  properly  said  he  could  not  re- 
cover. 

WELLS,  J. — This  is  an  action  in  ejectment  brought  in  the 
district  court  of  the  second  (now  third)  judicial  district  of 
Arizona  territory  on  the  eleventh  day  of  July,  1887,  by  T.  J. 
Bryan  against  D.  H.  Pinney,  Mary  E.  Pinney,  M.  H.  Sherman, 
George  H.  Mitchell,  George  W.  Mauk,  and  the  Bank  of  Napa, 
a  corporation,  to  recover  block  No.  98,  situate  in  the  city  of 
Phcenix,  in  Maricopa  County,  this  territory.  The  property 
in  question  belonged  to  one  J.  M.  Bryan,  who  died  intestate 
August  29,  1883,  leaving,  as  sole  heir  at  law,  Vina  Bryan,  his 
widow,  who  subsequently  married  R.  D.  Brown.  She  is  here- 
after referred  to  as  Vina  Brown.    PlaintiflP  alleges  ownership, 
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deraigning  title  from  J.  M.  Bryan,  through  his  estate,  by 
conveyance  from  said  Vina  Bryan  or  Brown.  Defendants 
plead  not  guilty,  and,  further,  base  their  defense  upon  an 
equitable  estoppel.  The  cause  was  tried  by  the  court,  sitting 
without  a  jury,  on  the  eighth  day  of  July,  1890,  and  on  the 
first  day  of  December,  1890,  the  court  rendered  judgment  in 
favor  of  defendants,  from  which,  and  the  order  denying  him 
a  new  trial,  plaintiff  appeals.  It  appears  that  said  J.  M. 
Bryan  was  indebted  to  one  M.  W.  Kales,  which  indebtedness 
was  evidenced  by  a  promissory  note  made  by  said  Bryan  on 
the  fourteenth  day  of  March,  1883,  for  the  sum  of  five  hun- 
dred dollars,  payable  on  the  fourteenth  day  of  September, 
1883,  with  interest  at  the  rate  of  one  and  one  half  per  cent  per 
month,  to  secure  the  payment  of  which  note  said  Bryan  on 
said  fourteenth  day  of  March,  1883,  made  and  delivered  to 
said  Kales  a  certain  mortgage,  conveying  said  block  No.  98. 
To  enforce  the  payment  of  the  note  and  mortgage.  Kales,  on 
the  twenty-eighth  day  of  September,  1883,  brought  a  fore- 
closure suit  in  the  district  court  of  the  said  second  judicial 
district  of  this  territory,  in  and  for  the  county  of  Maricopa. 
Judgment  and  decree  were  rendered  by  the  court  on  the  six- 
teenth day  of  October,  1883,  decreeing  a  foreclosure  of  the 
said  mortgage,  and  a  sale  of  the  property  conveyed  by  said 
mortgage  to  satisfy  the  judgment,  for  $529.37.  The  property 
was  sold  at  public  sale,  under  said  decree,  on  the  fifteenth  day 
of  December,  1883,  and  said  Kales  became  the  purchaser  at 
said  sale  for  the  sum  of  six  hundred  dollars.  A  sheriff's 
certificate  of  sale  was,  upon  the  completion  of  said  sale, 
given  to  said  purchaser,  who  on  the  thirty-first  day  of  Janu- 
ary, 1884,  sold  and  assigned  said  certificate  to  the  defendant 
D.  H.  Pinney,  in  consideration  of  the  sum  of  six  hundred  and 
fifty  dollars.  There  being  no  redemption  of  the  property,  a 
sheriff's  deed  was  executed  and  delivered  to  said  Pinney  on 
the  sixteenth  day  of  June,  1884,  who  went  into  possession  of 
the  property,  and  has  ever  since,  by  himself  and  his  grantees, 
been  in  such  possession.  Subsequent  to  the  making  of  said 
sheriff's  deed,  Pinney  conveyed  portions  of  said  property  to 
the  other  defendants  in  this  cause.  It  further  appears  that 
on  the  twenty-fourth  day  of  September,  1883,  said  Kales  was 
appointed  administrator  of  said  Bryan's  estate,  and   acted 
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as  such  until  December  6,  1884,  when  the  estate  was  settled 
and  closed,  and  the  administrator  discharged.  No  distribu- 
tion of  block  98  was  made  in  the  administration  of  the  estate. 
In  the  foreclosure  suit  Kales  was  plaintiff,  and  also,  as  ad- 
ministrator of  Bryan's  estate,  was  defendant.  Plaintiff  here 
assails  the  judgment  and  decree  of  foreclosure,  and  the  pro- 
ceedings had  thereunder,  in  the  former  suit. 

In  determining  the  rights  of  the  parties  in  this  action,  we 
deem  it  unnecessary  to  pass  upon  the  question  of  the  validity 
of  the  judgment  and  decree  in  the  foreclosure  suit,  or  to  con- 
sider it,  beyond  where,  in  connection  with  the  facts  appearing 
in  proof,  the  rights  contended  for  by  the  defendants  were  de- 
veloped. The  record  shows  the  following  facts  to  have  ex- 
isted: M.  W.  Kales  was  appointed  administrator  of  J.  M. 
Bryan's  estate  at  the  suggestion  of  Vina  Brown,  the  widow  of 
said  deceased,  Bryan.  At  the  time  of  the  foreclosure  sale  of 
block  98, — the  property  in  question, — and  for  a  long  time 
afterwards,  she  lived  across  the  street  from  said  land,  and 
while  defendant  D.  H.  Pinney  was  in  the  possession  thereof, 
and  erecting  improvements  and  paying  taxes  thereon.  After 
the  foreclosure  sale  she  informed  one  Mrs.  Cotton  of  her  desire 
and  intention  to  redeem  the  land,  and  afterwards  declined  to 
do  so.  Before  the  time  of  redemption  had  expired  she  (Vina 
Brown)  signed  a  paper  for  the  purpose  of  allowing  the  plain- 
tiff in  this  action  to  redeem  the  property.  On  the  day  of  the 
foreclosure  sale  the  plaintiff  was  present  in  the  town  of  Phoe- 
nix, where  the  land  is  situate,  for  the  purpose  of  bidding  on 
some  of  the  property  sold,  but  arrived  too  late.  He  after- 
wards tried  to  redeem  the  property  in  question.  After  the 
sale  Mrs.  Brown  informed  Mrs.  Cotton  that  she  was  going  to 
redeem  block  98,  but,  when  informed  that  defendant  Pinney 
was  about  to  buy  it,  she  said  she  was  glad  of  it,  and  did  not 
want  to  redeem  it.  This  declaration,  however,  was  not  com- 
municated to  said  Pinney.  Between  the  time  of  the  purchase 
of  block  98  by  said  Pinney,  and  the  date  of  the  commencement 
of  this  action,  he  expended  the  sum  of  four  hundred  dollars 
in  the  payment  of  taxes,  and  the  further  sum  of  four  thousand 
eight  hundred  dollars  in  improvements  on  the  premises.  The 
property  waa  sold  at  the  foreclosure  sale  for  its  full  value. 
The  note  and  mortgage  executed  by  Bryan  to  Kales,  and  the 
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indebtedness  secured  thereby,  have  not  been  paid,  unless  they 
have  been  paid  or  satisfied  by  virtue  of  said  sale. 

From  this  recital  of  facts,  it  seems  quite  satisfactory  to  us 
that  Mrs.  Vina  Brown  and  the  plaintiff  had  knowledge,  and 
must  be  presumed  to  have  known,  of  the  proceedings  of  the 
probate  court  during  the  probate  of  her  husband's  estate,  and 
of  the  proceedings  in  the  foreclosure  suit,  including  the  sale 
of  the  property  under  the  decree,  the  purchase  by  defendant 
Pinney,  and  his  going  into  the  possession  of  the  property  sold, 
paying  taxes,  and  making  valuable  improvements  thereon.  On 
July  11,  1887,  three  years  after  the  making  of  the  sheriff's 
deed,  this  action  was  brought  to  divest  the  defendants  of  a 
possession  which  they  held  under  an  apparent  title  acquired 
in  good  faith,  by  what  they  supposed  to  be  a  valid  judicial 
sale,  under  the  sanction  of  a  court  of  general  jurisdiction, — 
as  we  think,  a  possession,  owing  to  the  line  of  conduct  of  both 
Mrs.  Brown  and  the  plaintiff,  with  their  knowledge,  acqui- 
escence, and  consent, — during  which  possession  valuable  and 
lasting  improvements  were  made  by  defendant  Pinney.  In 
the  case  of  Dickerson  v.  Colgrove,  100  U.  S.  580,  upon  the 
subject  of  equitable  estoppel,  or  estoppel  in  pais,  the  court 
says:  **The  law  on  the  subject  is  well  settled.  The  vital  prin- 
ciple is  that  he  who  by  his  language  or  conduct  leads  another 
to  do  what  he  would  not  otherwise  have  done  shall  not  subject 
such  person  to  loss  or  injury  by  disappointing  the  expecta- 
tions upon  which  he  acted.  Such  a  change  of  position  is 
sternly  forbidden.  It  involves  fraud  and  falsehood,  and  the 
law  abhors  both.  This  remedy  is  always  so  applied  as  to  pro- 
mote the  ends  of  justice."  And  in  Daniels  v.  Tearney,  102 
U.  S.  420:  **The  principle  of  estoppel  has  its  foundation  in 
a  wise  and  salutary  policy.  It  is  a  means  of  repose.  It  pro- 
motes fair  dealing.  It  cannot  be  made  an  instrument  of 
wrong  or  oppression,  and  it  often  gives  triumph  to  right  and 
justice  where  nothing  else  known  to  our  jurisprudence  can,  by 
its  operation,  secure  those  ends.  Like  the  statute  of  limita- 
tions, it  is  a  conservator,  and  without  it  society  could  not  well 
go  on."  In  Wendell  v.  Van  Bansselaer,  1  Johns.  Ch.  344, 
approved  in  Kirk  v.  Hamilton,  102  U.  S.  76,  the  court  uses 
the  following  language:  ** There  is  no  principle  better  estab- 
lished in  this  court,  nor  one  founded  on  more  solid  considera- 
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tions  of  equity  and  public  utility,  than  that  which  declares 
that  if  one  man  knowingly,  though  he  does  it  passively  by 
looking  on,  suffers  another  to  purchase  and  expend  money  on 
land  under  an  erroneous  opinion  of  title,  without  making 
known  his  own  claim,  he  shall  not  afterwards  be  permitted 
to  exercise  his  legal  right  against  such  person.  It  would  be 
an  act  of  fraud  and  injustice,  and  his  conscience  is  bound  by 
this  equitable  estoppel."  The  decree  under  which  the  sale  was 
made  may  have  been  a  nullity,  likewise  the  sale,  and  plaintiff 
and  Mrs.  Brown,  knowing  that  the  claim  of  defendants  to 
the  property  rested  upon  that  sale,  for  three  years  stood 
by  and  remained  silent  while  defendants  expended  large  sums 
of  money  in  the  paying  of  taxes  and  making  of  improvements 
on  the  land.  They,  in  effect,  disclaimed  title  in  themselves. 
In  Evans  v.  Snyder,  64  Mo.  516,  approved  in  Dickerson 
v.  Colgrove,  100  U.  S.  580,  the  heirs  assailed  an  admini- 
strator's sale.  No  order  of  sale  could  be  found.  This  was 
held  to  be  a  fatal  defect.  But  the  supreme  court  of  that  state  • 
held  that  where  they  stood  silently  by  for  years,  while  the 
occupant  was  making  valuable  and  lasting  improvements  on 
the  property,  and  redeeming  it  from  the  lien  of  the  ancestor's 
debts,  they  would  be  estopped  from  afterwards  asserting  their 
claim.  We  see  no  reason  why  the  defendants  may  not,  under 
the  circumstances  disclosed  in  this  action,  avail  themselves  of 
the  doctrine  of  equitable  estoppel  in  their  defense. 

Furthermore,  in  the  original  case  there  was  an  attempted 
foreclosure,  followed  by  the  sale  of  the  mortgaged  property. 
Kales  bid  the  property  in  for  the  mortgage  debt.  Pinney, 
in  good  faith  and  for  value,  purchased  and  took  an  assignment 
of  the  certificate  of  sale.  He  thereby  became  the  assignee  of 
the  mortgage  debt,  if  there  was  no  valid  sale  of  the  property 
under  the  foreclosure.  Miner  v.  Beekman,  50  N.  Y.  337; 
Bobinsan  v.  Byan,  25  N.  Y.  320 ;  Jackson  v.  Bowen,  7  Cow. 
13 ;  Cook  V.  Cooper,  18  Or.  142,  17  Am.  St.  Rep.  709,  22  Pac. 
945.  If  the  decree  in  the  original  case  was  a  nullity,  the 
mortgage  was  not  foreclosed.  It  remained  in  full  force  and 
unsatisfied,  and  the  defendants  entering  peaceably  and  in 
good  faith,  upon  receiving  the  sheriff's  deed  for  the  property, 
and  ^Irs.  Brown  and  plaintiff  having  knowledge  of  such  pos- 
session and  acquiescing  therein  at  the  time  Pinney  made  the 
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improvements  on  the  land,  we  think  such  possession  a  lawful 
one,  and  are  of  the  opinion  that  the  defendant's  relation  to 
the  property  was  that  of  a  mortgagee  in  possession  after  con- 
dition broken,  and  they  should  be  protected  in  their  possession. 
Jackson  v.  Minkler,  10  Johns.  479 ;  Phyfe  v.  Riley,  15  Wend. 
248,  30  Am.  Dec.  58;  Van  Duyne  v.  Thayre,  14  Wend.  233; 
Cook  V.  Cooper,  18  Or.  142,  17  Am.  St.  Rep.  709,  22  Pac.  945. 
We  are  of  the  opinion  that  the  plaintiff  is  not  entitled  to  dis- 
turb the  possession  of  the  defendants.  The  judgment  of  the 
lower  court  is  affirmed. 

Gooding,  C.  J.,  concurs. 

SLOAN.  .T. — I  concur  in  the  views  of  this  court  as  ex- 
pressed in  the  foregoing  opinion,  not  only  in  holding  that  the 
facts  show  an  estoppel  in  pais,  but  also  in  holding  that,  assum- 
ing the  judgment  in  the  foreclosure  suit  of  Kales  v.  Kales, 
Admr.,  to  be  void  upon  its  face,  all  the  facts  would  then  exist 
in  this,  constituting  appellees  mortgagees  in  possession  after 
condition  broken.  I  am,  however,  of  the  opinion  that  the  judg- 
ment in  the  suit  of  Kales  v.  Kales,  Admr.,  is  not  open  to  attack 
in  this  action,  for  the  reason  stated  in  Bryan  v.  Kales,  post, 
p.  425,  31  Pac.  517,  (decided  at  this  term,)  wherein  precisely 
the  same  point  was  presented. 


[Civil  No.  327.    PUed  November  10,  1892.] 
[31  Pac.  517.1 

T.  J.  BRYAN,  Plaintiff  and  Appellant,  v.  M.  W.  KALES, 
Defendant  and  Appellee. 

1.  Parties — Must  bb  Adversary  Parties — Cannot  Sue  Self  in  Beprb- 

SENTATivE  CAPACITY. — ^Adversary  parties  are  essential  in  every  cause. 
One  may  not  sue  himself.  Neither  may  he  sue  himself  in  a  repre- 
sentative capacity. 

2.  Judgments — Courts  of  Beoord — ^Import  Verity — Omissions — ^Pre- 

sumption AS  to  Jurisdiction. — A  domestic  judgment  of  a  court  of 
record,  unless  directly  impeached,  imports  absolute  verity  as  to 
every  jurisdictional  fact  of  which  the  record  speaks,  and  is  clothed 
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in  the  conclusive  presumption  that  erery  jurisdictional  fact  exists 
of  which  the  record  may  be  silent. 

8.  Sams — Collateral  Attack — Presumptions — ^Identity  of  Persons 
Cannot  be  Presumed  from  Idektitt  of  Names. — ^Where  the  judg- 
ment of  a  court  of  record  that  one  M.  W.  Kales  sued  M.  W.  Kales, 
administrator,  there  is  no  presumption  from  the  identity  of  names 
that  there  is  identity  of  person,  and  such  judgment  is  not  open  to 
collateral  attack,  it  being  on  its  face  regularly  entered  in  a  cause 
of  which  the  court  had  jurisdiction  of  the  subject-matter,  and 
presumptively  of  the  parties. 

4.  Ejectment — Mortgagee  in  Possession — ^Payment  of  Debt  Oonbx- 
TiON  OF  Recovery. — Facts  held  to  exist  which  constitute  defendant  & 
mortgagee  in  possession  and  that,  so  long  as  the  mortgage  debt 
remained  unpaid,  he  could  not  be  dispossessed. 
Gooding,  C.  J.,  concurs  on  this  ground  alone. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
Joseph  H.  Kibbey,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Goodrich  &  Street,  for  Appellant* 

Baker  &  Campbell,  and  Clark  Churchill,  for  Appellee.* 

SLOAN,  J. — This  is  a  suit  in  ejectment  brought  by  appel- 
lant in  the  district  court  of  Maricopa  County  against  appel- 
lee for  the  possession  of  the  southeast  i  of  section  2,  township 
1  north,  range  3  east,  Oila  and  Salt  River  meridian.  There 
was  a  trial,  and  a  judgment  for  appellee.  From  this  judgment 
appellant  brings  his  appeal.  A  brief  summary  of  the  facts 
proven  will  give  an  understanding  of  the  questions  presented 
by  this  appeal.  It  appears  that  on  the  twenty-eighth  day  of 
August,  1883,  one  Jonathan  M.  Bryan  died  intestate,  leaving 
Vina  Bryan  his  widow  and  sole  heir;  that  on  the  twenty- 
fourth  day  of  September,  1883,  one  M.  W.  Kales  was  ap- 
pointed administrator  of  the  estate  of  said  deceased  Bryan. 
It  further  appears  that  on  the  sixteenth  day  of  October,  1883, 
in  the  district  court  of  Maricopa  County,  in  the  suit  of  M.  W. 
Kales  vs.  M.  W.  Kales,  Administrator  of  the  Estate  of  Jona- 
than M.  Bryan,  Deceased,  and  Vina  Bryan,  Defendant,  a 

*  For  briefs,  see  Bryan  v.  Finney,  ante,  pp.  413-418. 
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judgment  and  decree  foreclosing  a  mortgage  of  said  premises, 
and  ordering  a  sale  of  the  same,  was  duly  entered  of  record. 
The  record  of  this  judgment  discloses  that  said  mortgage  was 
given  to  secure  a  certain  promissory  note  executed  by  said 
deceased  in  favor  of  M.  W.  Kales  for  the  sum  of  $5,300.82; 
that  said  Vina  Bryan,  as  the  wife  of  said  deceased,  Bryan, 
joined  in  the  execution  of  said  mortgage.  The  record  further 
disclosed  that  said  Vina  Bryan  appeared  in  said  case  and  filed 
an  answer  to  the  complaint  in  substance  denying  any  indi- 
vidual indebtedness  on  her  part,  and  disclaiming  any  right, 
title,  or  interest  in  the  premises  covered  by  the  mortgage  as 
in  any  way  conflicting  with  the  mortgage  set  forth  in  the 
complaint,  and  praying  to  be  dismissed  from  said  action. 
Thereupon  judgment  was  entered  in  favor  of  said  M.  W. 
Kales  against  M.  W.  Kales,  administrator  as  aforesaid,  for  the 
amount  due  on  said  note,  and  a  decree  entered  for  the  sale  of 
said  mortgaged  premises.  It  further  appears  that  on  the 
eleventh  day  of  November,  1883,  the  said  premises  were  sold 
by  the  sheriff  to  satisfy  said  mortgage,  and  that  at  said  sale 
M.  W.  Kales  became  the  purchaser  thereof,  paying  the  full 
market  value  of  the  land  at  the  time  and  receiving  a  certifi- 
cate of  sale ;  that  six  months  thereafter,  there  having  been  no 
redemption,  the  sheriff  executed  a  deed  to  the  same  in  the 
name  of  M.  W.  Kales  as  the  grantee;  that  thereafter  Kales 
went  into  possession  of  said  premises,  and  has  remained  in 
possession  ever  since,  paying  taxes  and  making  valuable  and 
lasting  improvements  thereon.  It  further  appears  that  said 
Vina  Brown,  the  widow  and  sole  heir  of  said  Jonathan  M. 
Bryan,  deceased,  by  quitclaim  deed  dated  29th  of  June,  1887, 
conveyed  such  interest  as  she  then  had  to  appellant,  T.  J. 
Bryan,  who  thereupon  brought  this  suit.  The  principal  con- 
tention upon  this  appeal  relates  to  the  correctness  of  the 
ruling  of  the  court  upon  the  trial,  permitting  the  introduction 
of  the  sheriff's  deed  and  the  judgment  of  foreclosure  under 
which  it  was  made,  as  evidence  of  title  in  the  appellee;  the 
appellant  contending  that  the  judgment  was  void  upon  the 
face  of  the  record,  and  thus  collaterally  open  to  attack,  for 
the  reason  that  it  showed  that  M.  W.  Kales,  plaintiff,  and 
M.  W.  Kales,  defendant,  were  one  and  the  same  person.  I  am 
of  the  opinion  that  if  upon  the  face  of  the  record  in  the  suit 
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of  Kales  v.  Kales,  Admr.,  it  appeared  that  M.  W.  Kales,  plain- 
tiff, was  the  same  person  as  M.  W.  Kales,  administrator,  the 
judgment  entered  in  said  cause  must  be  treated  as  utterly 
void,  and  no  evidence  of  title  in  the  purchaser  under  the  fore- 
closure sale  of  the  mortgaged  premises  made  under  it.  That 
adversary  parties  are  essential  in  every  cause  is  f undamentaL 
One  may  not  ftue  himself  any  more  than  he  may  con- 
tract with  himself.  Neither  may  one  sue  himself  in  a  repre- 
sentative capacity,  for  after  all  there  is  but  one  person  before 
the  court  as  plaintiff  and  defendant,  and  no  refinement  of 
reason  can,  withiut  violence  to  common  sense,  and  manifest 
absurdity,  make  it  appear  otherwise.  The  authorities,  so  far 
as  I  have  investigated,  are  unanimous  that  no  suit  can  be 
maintained  by  an  individual  against  himself  as  an  administra- 
tor of  an  estate.  It  is  not  the  case  of  a  trustee  dealing  with 
himself,  which  is  sometimes  permitted,  but  the  altogether  dif- 
ferent question  of  a  want  of  jurisdiction  in  the  court  to  render 
a  judgment  without  adversary  parties  before  it 

It  is  settled  doctrine  that  a  domestic  judgment  of  a  court  of 
record,  unless  directly  impeached,  imports  absolute  verity  as 
to  every  jurisdictional  fact  of  which  the  record  speaks,  and 
i3  clothed  in  the  conclusive  presumption  that  every  jurisdic- 
tional fact  exists  of  which  the  record  may  be  silent.  It  is 
essential,  therefore,  to  determine  whether  the  record  in  the 
foreclosure  suit  of  Kales  v.  Kales,  Admr,,  disclosed  the  fact 
that  M.  W.  Kales,  the  mortgagee  and  plaintiff,  was  the  same 
person  as  M.  W.  Kales,  administrator  and  defendant,  in  said 
suit.  It  is  strongly  urged  by  the  counsel  for  the  appellant 
that  this  fact  does  appear  upon  the  face  of  the  record  of 
that  cause,  inasmuch  as  it  should  be  presumed  alone  from  the 
similarity  of  names,  applying  the  rule  of  evidence  that  iden- 
tity of  names  is  prima  facte  evidence  of  identity  of  person.  An 
examination  pi  authorities  will  show  that  this  rule  of  evidence 
is  not  one  of  universal  application;  that  it  grew  out  of  the 
general  presumption  in  favor  of  the  validity  of  contracts,  the 
regularity  of  land  titles,  and  the  integrity  of  records;  that, 
wherever  its  effect  would  be  to  negative  these  general  presump- 
tions, the  reason  of  the  rule  ceasing  to  exist,  the  rule  itself 
becomes  inoperative ;  that  hence  it  can  have  no  application  to 
a  case  like  the  one  at  bar,  if,  indeed,  it  applies  at  all  to  a 
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judgment  of  a  court  of  record,  where  the  eflEect  of  its  appli- 
cation would  be  to  impeach  and  destroy  its  effect  as  a  valid 
and  binding  estoppel  of  record. 

In  the  case  of  Wilson  v.  Benedict,  90  Mo.  209,  2  S.  W.  283, 
the  court  held  that  where  a  petition  recited  that  one  James  B. 
Melone  was  a  member  of  the  plaintiff  firm,  and  that  one  James 
B.  Melone  was  a  member  of  the  defendant  firm,  it  was  not  to 
be  assumed  upon  demurrer  from  that  fact  alone  that  they 
were  the  same  person.  The  court  in  that  case  used  this  lan- 
guage. '*The  rule  that  from  identity  of  «ianfe  identity  of  per- 
son may  be  assumed  has  no  application  in  this  case,  and  cannot 
be  extended  so  far  as  to  uphold  as  an  inference  that,  where  a 
plaintiff  sues  a  defendant  having  the  same  name  as  that  of 
plaintiff,  both  persons  were  one  and  the  same  person."  In 
Prescott  V.  Tufts,  7  Mass.  209,  where  the  record  disclosed  that 
one  James  Prescott  was  the  plaintiff  and  that  the  Hon.  James 
Prescott  was  the  judge  before  whom  the  case  was  tried,  it  was 
held  that  it  wiU  not  be  presumed  from  the  identity  of  name 
that  the  two  were  the  same  person.  In  Dorente  v.  Sullivan, 
7  Cal.  279,  it  was  held  that  it  was  not  to  be  presumed  that  an 
affidavit  of  service  of  summons  was  made  before  a  party  to 
the  action,  from  the  mere  fact  that  the  name  of  the  plaintiff 
and  the  name  of  the  justice  of  the  peace  before  whom  it  was 
made  were  identical.  In  Stevenson  v.  Murray,  87  Ala.  442, 
6  South.  301,  it  appeared  that  one  Hugh  Stevenson  was  an 
administrator  of  an  estate.  Under  the  statute  of  that  state, 
which  required  in  proceedings  for  the  sale  of  lands  belonging 
to  a  decedent's  estate  that  the  necessity  for  such  sale  be  made 
to  appear  to  the  satisfaction  of  the  court  by  the  testimony  of 
two  disinterested  witnesses,  said  administrator  filed  his  peti- 
tion for  the  sale  of  land  belonging  to  the  estate.  The  record 
of  the  proceedings  showed  that  at  the  hearing  of  the  petition 
the  necessity  for  such  sale  was  made  to  appear  to  the  satisfac- 
tion of  the  court  *'by  the  oaths  of  Hugh  Stevenson  and  August 
Lorenzen,  disinterested  witnesses."  The  court  held,  in  an 
action  to  set  laside  an  order  for  sale  entered  at  the  hearing  of 
said  petition,  that  it  would  not  be  presumed  that  the  Hugh 
Stevenson  who  filed  a  petition  as  administrator  was  the  same 
Hugh  Stevenson  who  appeared  as  a  witness  at  the  hearing  of 
said  petition.    The  cases  cited  above  are  to  my  mind  convin- 
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cing  that  the  rule  that  identity  of  name  is  prima  facie  evidence 
of  identity  of  person  has  no  application  where  solemn  records 
of  a  court  of  record  would  thereby  be  discredited  and  their  in- 
tegrity be  impeached.  The  cases  cited  by  counsel  for  appel- 
lant in  their  brief  are  not  in  conflict  with  this  view,  as  an 
examination  will  show.  The  case  of  Garwood  v.  Garwood^ 
29  Cal.  .515,  much  relied  upon  by  counsel,  is  an  altogether 
different  case  from  any  of  the  foregoing.  In  this  case,  parol 
evidence  having  been  introduced  to  establish  the  identity  of 
parties  named  in  the  record  of  the  appointment  of  an  admini- 
strator with  the  parties  before  the  court  in  a  suit  involving 
the  same  subject-matter,  the  court  stated  that  in  their  opinion 
the  mere  identity  of  names  was  prima  facie  sufficient  to  estab- 
lish the  identity  of  persons.  The  effect  of  the  evidence  was 
not  to  add  to  the  record  nor  to  vary  or  impeach  it  in  any  way, 
but  merely  to  show  the  connection  between  it  and  the  pending 
controversy,  and  the  rule  could,  as  suggested  by  the  court, 
very  well  apply  to  such  a  case.  To  the  same  effect  are  the 
cases  of  Thompson  .v.  Manrow,  1  Gal.  428,  and  Campbell  v. 
Wallace,  46  Mich.  320,  9  N.  W.  432.  The  cases  of  Oitt  v. 
Watson,  18  Mo.  274,  and  Jackson  v.  King,  5  Cow.  239, 15  Am. 
Dec.  468,  cited  by  counsel,  are  cases  differing  materially  from 
the  case  at  bar  in  this :  that  the  rule  idem  son^ams  was  invoked 
therein  in  aid  of  land  title  by  showing  the  identity  of  a  grantee 
in  one  instrument  to  be  the  same  as  the  grantor  in  another 
instrument,  or  the  identity  of  a  patentee  to  land  and  the  an- 
cestor of  one  setting  up  title  to  the  same.  Aside  from  the 
consideration  of  the  cases,  there  does  not  seem  to  be  any  suffi- 
cient reason  why  it  should  be  presumed,  from  the  mere  simi- 
larity of  names,  that  the  court  would  entertain  jurisdiction 
and  enter  its  judgment  in  a  case  where  both  plaintiff  and 
defendant  are  one  and  the  same  person,  when,  as  a  matter  of 
fact,  they  may  have  been  different  persons.  I  am  therefore 
of  the  opinion  that  the  judgment  in  the  case  of  Kales  v.  Kales, 
Admr.,  was  not  open  to  attack  in  this  action,  it  being  upon  its 
face  regularly  entered  in  a  cause  of  which  the  court  had 
jurisdiction  of  the  subject-matter,  and  presumptively  of  the 
parties  to  the  action. 

This  view  of  the  law  renders  it  unnecessary  to  pass  upon 
the  question  whether  the  appearance  of  Vina  Brown  and  her 
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answer  in  the  case  of  Kales  v.  Kales,  Admr.,  constitutes  an 
estoppel  of  record  as  to  her.  It  is  likewise  unnecessary  to  dis- 
cuss the  eflEect  of  a  contrary  holding  to  the  one  above,  as  en- 
titling the  appellant  to  recover  in  this  action.  I  may  state, 
however,  that  in  my  opinion  even  were  the  judgment  in  the 
case  of  Kales  v.  Kales,  Admr,,  void  upon  its  face,  and  there 
be  no  estoppel  of  record  on  the  part  of  appellant's  grantor, 
Vina  Bryan,  then  that,  in  my  judgment,  all  the  facts  exist 
which  would  constitute  appellee  a  mortgagee  in  possession 
of  the  premises  sued  for,  and  that,  therefore,  so  long  bs  the 
mortgage  debt  remained  unpaid,  he  could  not  be  dispossessed. 
The  judgment  is  therefore  affirmed. 

Wells,  el.,  concurs. 

GOODING,  C.  J. — I  concur  in  the  affirmance  of  the  judg- 
ment on  the  ground  of  the  appellee  being  a  mortgagee  in  pos- 
session. 


[Ciyil  No.  331.    FUed  Noyember  18,  1802.] 
[31  Pac.  547.1 

W.  B.  SLAUGHTER  et  al.,  Plaintiflfs  and  Appellants,  v. 
GEORGE  MARLOW  et  al..  Defendants  and  Appellees. 

1.  Damages — ^Msasubx  of — Actual  Ck)MPENSATiON  yos  Loss. — ^In  ac- 

tions for  breach  of  contract  the  circumstances  of  each  case  must 
determine  what  measure  of  damages  should  apply,  having  in  view 
always  the  giving  of  actual  compensation  for  actual  loss. 

2.  Sales — ^Breach    or    Oontragt — ^Vendor's   Bemedies — Measure   or 

Damages. — ^For  a  breach  of  a  valid  contract  of  sale  of  chattels  by 
the  vendee,  in  failing  to  accept  and  pay  the  contract  price,  the  ven- 
dor may  treat  the  contract  as  a  complete  sale,  and  at  his  option, 
either  store  the  goods  as  the  property  of  the  vendee,  or  within  a 
reasonable  time  resell  in  the  open  market.  If  he  hold  the  property 
for  the  vendee  he  may  recover  the  full  contract  price.  If  he  resells, 
the  law  deems  him  agent  of  the  vendee,  and  he  may  apply  the  pro- 
ceeds as  payment  pro  tantOy  and,  if  less  than  the  contract  price, 
recover  the  difference.  He  may  also  treat  the  contract  as  executory, 
and  the  sale  as  not  having  vested  title  in  the  vendee,  and  retain 
the  property  as  his  own,  and  may  sue  and  recover  any  loss  of  profit 
had  the  contract  price  been  paid.     This  would  be  the  difference 
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between  the  contract  price  and  the  market  value  at  the  time  and 
place  of  delivery. 

3.  Samb— Election  of  Bemedy — Besai^e — ^Evidence — Measure  of  Dam- 

ages— ^iNSTRTTcnoNS. — Where  the  vendors  plead  they  have  resold 
the  property  and  ask  the  difference  between  the  contract  price  and 
the  amount  they  have  realized  from  the  sale,  they  have  elected  the^ 
remedy,  and  must  show  the  amount  realized  from  the  sale.  The 
measure  of  damages  is  the  difference  between  the  contract  price 
and  the  actual  amount  realized  from  the  sale  in  excess  of  the  ne- 
cessary and  proper  expenses  of  the  sale  and  the  keep  of  the  property, 
and  an  instruction  that  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  value  at  the  time  and 
place   of   delivery  is   error. 

4.  Appeal  and  Error — Revi&jv — Failure  to  Save  Objection  Below — 

Waived.  -  Where  appellee  entered  no  default  upon  appellant's  failure 
to  answer  his  counterclaim  below,  and  permitted  evidence  thereon 
to  be  admitted  without  objection,  appellee  may  assign  error  as  to 
matters  arising  upon  such  counterclaim  as  it  is  too  late  on  appeal 
to  obtain  an  advantage  which  might  have  been  taken  at  the  trial 
had  the  default  been  properly  entered. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
Joseph  H.  Kibbey,  Judge.    Eeversed. 

The  facts  are  stated  in  the  opinion. 

Webster  Street,  for  Appellants. 

The  vendor  of  personal  property  in  a  suit  against  a  vendee 
for  not  taking  and  paying  for  the  property  has  the  choice 
ordinarily  of  either  one  of  three  methods  of  indemnifying 
himself : — 

1.  He  may  store  or  retain  the  property  for  the  vendee  and 
sue  him  for  the  entire  purchase  price. 

2.  He  may  sell  the  property,  acting  as  the  agent  for  this 
purpose  of  the  vendee,  and  recover  the  difference  between 
the  contract  price  and  the  price  obtained  on  the  resale. 

3.  He  may  keep  the  property  as  his  own,  and  recover  the 
difference  between  the  market  price  at  the  time  and  place  of 
delivery,  and  the  contract  price.  Dustan  v.  McAndrew,  44 
N.  Y.  72 ;  Sedgwick  on  Damages,  pp.  592,  596 ;  5  Lawson  on 
Remedies,  sec.  2629. 

The  defendants  in  their  counterclaim  elected  the  second 
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method.  Having  made  their  election  it  was  error  to  allow 
them  to  show  that  the  market  price  at  Phoenix  at  the  time  of 
the  alleged  breach  was  two  cents  per  pound  while  the  contract 
price  was  two  and  three  quarter  cents. 

For  this  error  the  judgment  should  be  reversed. 

Baker  &  Campbell,  for  Appellees. 

SLOAN,  J. — Appellants,  as  partners  doing  business  under 
the  firm  name  of  the  Southwestern  Dressed  Beef  Company, 
brought  suit  in  the  district  court  of  Maricopa  County  against 
George  Marlow  and  David  Hardenburg,  constituting  the  firm 
of  Marlow  &  Hardenburg,  to  recover  the  sum  of  two  thousand 
dollars,  vnth  interest.  Appellants  in  their  complaint  alleged 
that  said  sum  had  been  advanced  to  said  Marlow  &  Harden- 
burg under  a  contract  for  the  purchase  of  certain  beef  steers 
which  were  to  be  delivered  to  said  appellants  at  a  future 
time  at  an  agreed  price  per  pound.  They  further  alleged 
that  said  Marlow  &  Hardenburg  wholly  failed  and  refused 
to  deliver  said  cattle,  or  any  of  them,  and  to  carry  out  the 
terms  of  their  contract.  The  appellees,  Marlow  &  Harden- 
burg, by  way  of  counterclaim,  answered  that  they  were  ready 
and  willing  to  deliver  said  cattle  at  the  time  and  place  agreed 
upon,  but  that  appellants  refused  to  accept  the  same  as  agreed, 
and  failed  to  pay  the  contract  price  therefor,  except  said  sum 
of  two  thousand  dollars;  that,  in  consequence  of  appellants' 
failure  and  refusal  to  accept  and  pay  for  the  cattle,  appellees 
were  compelled  to  and  did  sell  said  cattle  in  open  market, 
realizing,  as  the  highest  and  best  price  at  the  time  of  sale,  the 
net  sum  of  $4,948.11.  They  prayed  for  damages  against  ap- 
pellants for  said  breach  of  contract  in  the  sum  of  $6,036.39; 
said  sum  being  the  difference,  as  alleged,  between  the  contract 
price  and  the  amount  realized  from  said  sale,  deducting  the 
expenses  of  the  sale  and  the  keep  of  the  property  after  the 
alleged  breach  and  before  sale.  The  case  was  tried  by  a  jury, 
and  a  verdict  and  judgment  entered  for  appellees  upon  their 
counterclaim  in  the  sum  of  $941.12.  Appellants  moved  for  a 
new  trial,  which  was  overruled.  From  this  ruling  and  from 
the  judgment  they  appealed. 

The  principal  assignment  of  error  relates  to  the  proper 
measure  of  damages  for  the  breach  of  the  contract  claimed  by 
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appellees  in  their  counterclaim.  The  court  permitted  appel- 
lees to  prove,  over  objection,  the  market  value  of  the  cattle  at 
the  time  and  place  when  the  delivery  was  by  the  terms  of  the 
contract  to  be  had,  and  instructed  the  jury  subsequently,  in 
effect,  that,  if  they  found  that  the  appellees  were  entitled  to 
recover  for  a  breach  of  the  contract,  the  measure  of  damages 
would  then  be  the  difference  between  the  contract  price  and 
the  market  value  at  time  and  place  of  delivery.  In  actions 
for  breaches  of  contract  the  circumstances  of  each  case  must 
determine  what  measure  of  damages  should  apply,  having  in 
view  always  the  giving  actual  compensation  for  actual  loss. 
For  a  breach  of  a  valid  contract  of  sale  of  chattels  by  the 
vendee,  in  failing  to  accept  the  property  and  pay  the  contract 
price,  the  vendor  may  treat  the  contract  as  a  complete  sale^ 
and,  at  his  option,  either  retain  or  store  the  property  as  the 
property  of  the  vendee,  or  within  a  reasonable  time  resell  the 
property  in  open  market.  He  may  also  treat  the  contract  as 
executory,  and  the  sale  as  not  having  vested  title  in  the 
vendee,  and  retain  the  property  as  his  own.  If  the  vendor 
chooses  to  treat  the  sale  as  complete,  and  hold  the  property 
for  the  vendee,  he  may  recover  the  full  contract  price.  If  he 
chooses  to  treat  the  sale  as  complete,  and  resells  the  property 
in  open  market  within  a  reasonable  time,  the  law  deems  him 
the  agent  of  the  vendee  for  that  purpose,  and  he  may  apply 
the  proceeds  as  a  payment  pro  tanto,  and  recover  the  differ- 
ence between  the  contract  price  and  the  amount  realized  at 
the  sale,  provided  it  be  less  than  the  contract  price.  If,  how- 
ever, the  vendor  chooses  to  treat  the  sale  as  wholly  executory, 
and  retains  the  goods  as  his  own,  he  may  sue  and  recover  any 
loss  of  profit  he  would  have  made  had  the  contract  been  fully 
executed,  and  the  contract  price  paid.  This  would  be  the 
difference  between  the  contract  price  and  the  market  value  at 
the  time  and  place  of  delivery.  Diistan  v.  McAridrew,  44 
N  Y.  72.  In  this  case  the  appellees  allege  in  their  counter- 
claim that  they  resold  the  property  to  another,  in  open  market, 
and  ask  that  they  be  permitted  to  recover  the  difference  be- 
tween the  contract  price  and  the  amount  realized  from  the 
sale.  In  addition,  the  proof  shows  a  resale  of  the  property 
by  the  vendors,  Marlow  &  Hardenburg.  We  are  of  the  opin- 
ion, therefore,  that  the  appellees  should  be  held  to  have  elected 
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this  method  for  indemnifying  themselves  for  the  loss  occa- 
sioned by  the  breach  of  contract,  and  should  have  been  re- 
quired to  show,  before  recovering,  the  amount  realized  from 
the  sale.  The  measure  of  damages  would  then  have  been  the 
difference  between  the  contract  price  and  the  actual  amount 
realized  from  such  sale  in  excess  of  the  necessary  and  proper 
expenses  of  the  sale  and  the  keep  of  the  steers.  Counsel  for 
appellees,  in  their  brief,  contend  that,  inasmuch  as  no  answer 
was  filed  to  their  counterclaim,  appellants  were  therefore  in 
default,  and  could  not  be  heard  to  complain  of  the  ruling  of 
the  court  as  to  the  proper  damages  for  the  breach  of  contract 
set  up  in  said  counterclaim.  This  position  is  untenable,  for, 
even  if  an  answer  be  required,  under  our  practice,  to  a  counter- 
claim, still  the  appellees  took  no  default  in  the  action,  but 
permitted  the  appellants,  without  objection  to  introduce  proof 
upon  the  issues  raised  by  said  counterclaim.  It  is  now  too 
late  to  obtain  an  advantage  which  might  have  been  taken  at 
the  trial,  had  the  default  been  properly  entered.  For  the 
reasons  stated  the  judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Gk)oding,  C.  J.,  and  Wells,  J.,  concur. 


[CiTil  No.  325.    FUed  November  18,  1892.] 
[31  Pac.  519.] 

T.  J.  BRYAN,  Plaintiff  and  Appellant,  v.   GEORGE   T. 
BRASIUS  et  al.,  Defendants  and  Appellees. 

1.  JXTDOICENTS — IDENTITY     OP     NaMES     OP     PARTIES — ^PRESUMPTION     IN 

Favor  op  Begularitt  Overcomes  Presumption  op  Identity  op  Per- 
son Arising  prom  Identity  op  Name. — The  presumption  in  favor 
of  the  regularity  and  validity  of  the  proceedings  of  a  court  of  gen- 
eral jurisdiction  is  sufficiently  strong  to  overcome  the  presumption 
of  identity  of  person,  arising  from  identity  of  name  in  a  judgment 
or  decree,  where  the  same  is  offered  in  evidence. 

2.  Same — Ck>LLATERAL  Attack — ^Admission  op  Invalidity. — In  an  ac- 

tion seeking  to  eject  parties  holding  under  judgment  of  foreclosure, 
Arizona  3 — 28 
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it  is  competent  for  the  parties  to  admit  that  the  plaintiff  and  de- 
fendant in  the  foreciosore  proceedings  were  one  and  the  same 
party. 

8.  Samx — Foreclosure — ^Idsntitt  of  Persons — ^Pubchasers  not 
Chargeable  with  Notice  from  Identity  of  Name — ^Prbsumptions. 
•—Where  purchasers  under  judgment  of  foreclosure  have  no  actual 
knowledge  or  notice  that  the  plaintiff  and  defendant  in  the  fore- 
closure proceedings  were  one  and  the  same  party,  they  are  not 
chargeable  with  notice  of  the  identity  of  person  as  there  is  no 
presumption  of  identity  of  person  from  identity  of  name^  where 
a  judgment  of  a  court  of  general  jurisdiction  shows  the  same  name 
as  plaintiff  and  defendant. 

4.  Saicb — ^Estoppel  of  Beoord— Adverse  Parties — ^Partt  Suino  Hiic- 

SELF  AS  Administrator — Judgment  Invalid. — ^For  a  judgment  to 
operate  as  an  estoppel  there  must  be  adverse  parties.  A  man  in 
his  individual  capacity,  suing  himself  as  administrator,  does  not 
obtain  a  judgment  which  he  can  set  up  as  an  estoppel,  nor  can  he 
tahe  title  under  such  judgment. 
Sloan,  J.,  dissenting,  upon  the  ground  that  under  the  facts  the  judg- 
ment in  Kales  v.  Kales,  Admr.,  constituted  an  estoppel  of  record. 

5.  Ejectment— Bight  of  Possession  Basis — Mortgages — ^Mo&tgagsb 

in  Possession — ^Purchasers  under  Invalid  Judgment— Payment 
OF  Debt  Condition  of  Becovbby. — The  action  of  ejectment  is  based 
on  the  right  of  possession.  When  it  appears  that  plaintiff's  testator 
mortgaged  the  premises  to  one  Kales,  who  in  his  individual  capacity 
sued  himself  as  administrator  of  the  mortgagor  and  bought  the  land 
under  order  of  sale  made  under  the  decree  of  the  court  therein,  the 
grantees  of  Kales,  being  in  possession  will  be  subrogated  to  Kales' 
rights  under  the  mortgage  and  be  held  mortgagees  in  possession, 
and  entitled  to  remain  in  possession  till  the  debt  and  requirements  of 
equity  are  fully  met. 

6.  Same— Mortgagor  against  Mortgagees  in  Possession— Limitation 

OF  Actions — ^Bar  Does  not  Affect  Payment  of  Debt  as  Condition 
OF  Becovery. — ^In  an  action  of  ejectment  against  mortgagees  in 
possession  the  plea  that  the  debt  secured  by  the  mortgage  is  barred 
by  the  statute  of  limitations  will  not  avoid  the  necessity  of  paying 
the  debt  as  a  condition  to  the  recovery  of  possession. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Maricopa. 
Joseph  H.  Kibbey,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Goodrich  &  Street,  for  Appellant.^ 


*  For  briefs,  see  Bryan  v.  Pinney,  ante,  pp.  413-418. 
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Clark  Churchill,  for  Appellees.^ 

GOODING,  C.  J. — This  is  an  action  of  ejectment  brought 
by  appellant,  as  plaintiflE  in  the  court  below,  against  appellees, 
to  recover  possession  of  the  northeast  quarter  of  section  5, 
township  1  north,  range  3  east,  Gila  and  Salt  River  meridian. 
The  answer  was  **Not  guilty"  and  facts  in  estoppel  hereafter 
set  out.  In  stating  the  case,  I  shall  endeavor  to  set  out  briefly 
all  the  facts  necessary  to  fairly  present  the  issues  of  law  and 
fact.  The  real  estate  in  question  was  the  property  of  one 
J.  M.  Bryan  in  his  lifetime.  At  his  death  he  left  his  widow, 
Vina  Bryan,  his  sole  heir,  to  whom  the  real  estate  descended 
and  belonged,  if  not  diverted  by  the  proceedings  hereinafter 
mentioned.  Vina  Bryan  subsequently  became  Vina  Brown  by 
marriage.  The  property  was  community  property.  After  the 
death  of  J.  M.  Bryan,  M.  W.  Kales  became  the  administrator 
of  the  estate.  While  administrator,  M.  W.  Kales  brought  an 
action  on  a  note  and  mortgage  to  secure  the  same,  executed 
by  J.  M.  Bryan,  against  M.  W.  Kales,  as  administrator  of 
the  estate  of  J.  M.  Bryan,  deceased,  to  foreclose  the  said  mort- 
gage. The  note  was  for  twenty-five  hundred  dollars,  and  the 
mortgage  was  on  the  property  above  described.  A  decree  was 
entered  in  said  action  in  the  district  court,  and  in  pursuance 
thereof  the  said  property  was  sold,  the  plaintiff  being  the  pur- 
chaser. Vina  Bryan  was  not  a  party  to  this  action  nor  to  the 
note  or  mortgage,  nor'  was  there  any  other  defendant  save 
M.  W.  Kales.  In  short,  M.  W.  Kales  in  his  individual  capa- 
city brought  the  suit  against  himself  in  his  capacity  as  ad- 
ministrator of  the  estate  of  J.  M.  Bryan,  deceased;  had 
summons  issued  and  served  upon  himself;  appeared  to  the 
action,  and  admitted  the  complaint ;  got  an  order  of  sale,  and 
became  the  purchaser,  paying  to  the  estate  the  full  value  of 
the  property,  and  the  estate  received  the  full  benefit  thereof. 
Said  Kales  received  a  certificate  of  purchase.  He  subse- 
quently sold  the  certificate  to  one  J.  T.  Sims,  who  afterwards 
received  a  sheriff's  deed,  and  went  into  possession,  and  paid 
taxes  and  made  lasting  and  valuable  improvements.  Sims 
subsequently  sold  the  same  to  Brasius  for  a  much  larger  sum 
than  Kales  or  Sims  had  paid.  Brasius  was  in  possession  at 
the  time  this  action  was  commenced.    Sims  did  not  know  that 

*ror  briefs,  see  Bryan  v.  Finney,  ante,  pp.  413*418. 
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Kales  plaintiff  in  the  foreclosure  proceedings  and  Kales  ad- 
ministrator defendant  were  one  and  the  same  person,  unless 
that  knowledge  or  notice  was  imparted  by  the  record  showing 
identity  of  name  of  plaintiff  and  defendant,  nor  did  Brasius 
have  any  more  knowledge  or  notice  of  that  fact  than  the 
record  so  imparted.  That  such  was  the  fact,  however, — that 
is,  that  Kales  plaintiff  and  Kales  defendant  were  one  and  the 
same  person, — ^is  admitted  in  the  statement  of  facts  in  this 
case.  This  action  of  foreclosure,  above  mentioned,  was  in  the 
district  court  in  and  for  Maricopa  County.  The  premises  in 
question  were  never  sold  or  distributed  by  any  probate  court 
proceedings.  Long  before  the  commencement  of  this  action 
the  estate  of  J.  M.  Bryan  had  been  fully  administered,  and 
the  administrator  discharged.  After  said  discharge  Vina 
Bryan,  then  Vina  Brown,  for  one  dollar,  granted,  conveyed, 
remised,  released,  and  forever  quitclaimed  the  land  in  contro- 
versy to  plaintiff,  appellant. 

It  is  claimed  on  the  part  of  the  appellant  that  the  proceed- 
ings and  decree  in  the  foreclosure  were  void,  and  the  sale  there- 
under, because  Kales  was  both  plaintiff  and  defendant;  and 
a  large  number  of  cases  are  cited  to  sustain  that  contention. 
These  cases  when  examined  are  not,  I  think,  in  point.  They 
express  the  proposition  that  a  man  cannot  sue  himself.  Other 
cases  are  cited  to  the  effect  that  identity  of  name  is  evidence 
of  identity  of  person.  Coupling  these  two  propositions,  it  is 
argued  that  the  decree  in  the  case  Kales  v.  Kales  is  void,  and 
all  proceedings  thereunder ;  but  there  is  no  case  cited  wherein, 
on  the  face  of  the  pleadings  and  decree,  the  court  has  held 
ill  a  collateral  proceeding  the  judgment  or  decree  to  be  void, 
because  of  the  identity  of  name  of  the  plaintiff  and  defendant. 
That  identity  of  name  is  prima  facie  evidence  of  identity  of 
person  is  abundantly  established  by  the  cases  cited;  but  the 
cases  do  not  involve  the  judgment  or  decree  of  a  court  of  gen- 
eral jurisdiction,  where  the  same  is  offered  in  evidence  in  a 
collateral  proceeding.  They  are  cases  where  the  rule  may  well 
be  applied.  They  are  cases  where  the  name  of  a  grantee  sub- 
sequently appears  as  a  grantor  in  a  chain  of  title  and  like 
cases.  In  such  cases  clearly  the  rule  may  well  be  applied, 
that  identity  of  name  is  prima  facie  evidence  of  identity  of 
person.    They  are  not  cases  where  the  parties  occupy  adverse 
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relations,  and  where  the  proceedings  have  passed  to  judgment. 
The  presumption  of  the  regularity  and  validity  of  the  pro- 
ceedings of  courts  of  general  jurisdiction  is  suflSciently  strong, 
ill  my  opinion,  to  overcome  the  presumption  of  identity  of 
person,  arising  from  identity  of  name  in  a  judgment  or  de- 
cree where  the  same  is  offered  in  evidence.  But  in  this  case 
it  is  admitted  (in  the  statement  of  facts)  that  Kales  plaintiff 
and  Kales  defendant  were  one  and  the  same  person.  This  I 
think  an  admission  that  it  was  competent  for  the  parties  to 
make,  and  must  therefore  bind  them  in  this  case,  for  whatever 
force  and  effect  it  may  have.  Whether  this  fact  could  have 
been  proved  by  parol,  if  objection  had  been  made,  does  not 
arise  in  this  case,  as  the  fact  was  admitted,  as  appears  by  the 
statement  of  facts. 

With  this  admission  in  the  record,  the  question  arises,  what 
effect  does  it  have  on  the  rights  of  Brasius,  as  a  purchaser 
through  Kales  and  Sims?  It  is  also  in  the  statement  of  facts 
that  neither  Sims  nor  Brasius  had  any  knowledge  or  notice 
of  the  fact  that  Kales  plaintiff  and  Kales  defendant  were 
one  and  the  same  person,  unless  the  record  imparted  such 
notice  or  knowledge.  As  there  is  no  presumption  of  identity 
of  person  from  identity  of  name,  where  a  judgment  or  decree 
of  a  court  of  general  jurisdiction  shows  the  same  name  as 
plaintiff  and  defendant,  I  think  neither  Sims  nor  Brasius 
chargeable  with  notice  of  the  identity  of  person.  In  other 
words,  they  are  innocent  purchasers,  so  far  as  purchasers  at 
a  judicial  sale  can  be.  But  does  that  give  them  title  as  against 
Vina  Brown's  grantee t  If  the  decree  itself  was  void,  or  if  it 
was  such  a  decree  that  it  could  not  operate  as  an  estoppel  as 
4against  the  sole  heir  of  Vina  Brown,  what  right  or  title  did 
Sims  or  Brasius  get  as  against  the  grantee  of  Vina  Brown? 
That  Kales  could  not  himsftlf  have  claimed  title  to  the 
property  by  virtue  of  the  foreclosure  proceedings  alone,  as 
against  Vina  Brown,  I  think  is  quite  clear,  unless  I  should  hold 
that  a  man  can  in  his  individual  capacity  sue  himself  in  his 
representative  capacity  as  administrator,  and  obtain  a  decree 
that  would  bind  and  estop  the  heirs.  For  a  judgment  or  de- 
cree to  operate  as  an  estoppel  I  think  there  must  be  adverse 
parties,  and  that  a  man  in  his  individual  capacity,  suing 
himself  as  administrator,   does  not  obtain  a  judgment  or 
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decree  that  he  can  set  up  as  an  estoppel  against  any  one, 
nor  can  he  take  title  under  such  a  judgment  or  decree. 
They  may  be  facts  in  pais  that  would  operate  in  connection 
with  such  proceedings  to  protect  his  possession,  and  perhaps 
inure  title  in  time,  but  no  title  by  virtue  of  the  proceedings 
alone. 

But  it  is  contended  that  Sims  and  his  grantee,  Brasius,  are 
innocent  purchasers,  and  therefore  took  title  to  the  property, 
and  should  be  protected  as  owners.  If  the  court  had  no  power 
to  make  the  decree,  and  there  were  no  facts  in  pais,  of  course 
no  title  could  be  acquired  by  any  one.  If  the  decree  did  not 
bind  Vina  Bryan,  and  no  act  or  failure  to  act  on  her  part 
operated  as  an  estoppel  in  pais,  would  Sims  or  Brafiius  occupy 
any  better  position  in  law  than  one  who  buys  a  title  to  real 
estate  apparently  faultless  on  the  face  of  the  records,  but  sub- 
ject to  the  fatal  infirmity  of  a  forged  deed  or  power  of  attor- 
ney in  the  chain  of  title  t  A  party  must  have  his  day  in  court, 
or  he  is  not  bound  by  the  proceedings,  however  innocent  (if 
we  may  use  that  term  in  such  connection)  the  purchaser  may 
be  who  seeks  to  deraign  title  thereuiider.  Of  course,  if  the 
title  still  remained  in  Vina  Bryan  or  Vina  Brown,  she  could 
convey  it  to  her  grantee.  If  the  case  stopped  here,  I  would 
think  the  decree  below  should  be  reversed.  But  the  facts  in 
the  case  disclose  an  indebtedness  of  twenty-five  hundred  dol- 
lars to  Kales  from  T.  J.  Bryan,  and  a  mortgage  to  secure  the 
same  on  the  property  in  dispute,  a  proceeding  in  court,  in 
good  faith  and  without  fraud  on  the  part  of  Kales  or  any  one, 
to  foreclose  the  mortgage,  (the  proceeding  thought  to  be  valid 
and  regular  on  its  face,)  a  sale  under  the  decree  of  the  court, 
and  possession  taken  in  pursuance  thereof,  and  taxes  paid  and 
valuable  and  lasting  improvements  made  by  the  purchaser 
and  his  grantees.  The  plaintiff  brings  suit  by  action  of  eject- 
ment. He  does  not  pay  or  offer  to  pay  the  mortgage  debt  In 
this  territory  the  action  of  ejectment  is  based  upon  the  right 
of  possession.  I  think,  on  the  very  best  of  authority  and  the 
highest  equity,  the  defendant  must  be  held  to  be  the  mortgagee 
in  possession,  and  subrogated  to  the  rights  of  Kales  under  his 
mortgage,  and  entitled  to  remain  in  possession  till  the  require- 
ments of  equity  are  fully  met.  On  this  proposition  it  is  only 
necessary  to   refer  to  the   following   authorities:    Cooke  v. 
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Cooper,  18  Or.  142, 17  Am.  St.  Rep.  709,  22  Pac.  945;  Jackson 
V.  Minkler,  10  Johns.  479;  Phyfe  v.  BUey,  15  Wend.  248,  30 
Am.  Dee.  58;  Van  Duyne  v.  Thayre,  14  Wend.  233. 

But  it  is  claimed  by  appellant  that  the  debt  secured  by  the 
mortgage  was  barred  by  the  statute  of  limitations  at  the  com- 
mencement of  this  action,  and  therefore  need  not  be  paid. 
I  do  not  think  a  court  of  equity  would  ever  allow  the  statute 
to  have  that  effect.  It  would  be  so  inequitable  and  shocking 
to  all  sense  of  right  that  a  court  exercising  equitable  powers, 
as  this  court  does,  and  recognizing  equitable  defenses  in  an 
action  of  ejectment,  would  never  disturb  the  possession  of  a 
mortgagee  in  peaceable  and  quiet  enjoyment  under  legal  pro- 
ceedings, valid  or  invalid,  until  the  mortgage  debt  wss  paid 
and  all  other  requirements  of  equity  fully  met.  If  the  de- 
cision in  this  case  rested  solely  on  this  last  proposition,  the 
case  should  perhaps  be  remanded  for  an  accounting,  etc.  But 
as  a  majority  of  this  court  think  the  judgment  of  the  court 
below  should  be  aflSrmed  on^other  grounds  as  well,  the  judg- 
ment of  the  court  below  will  simply  be  affirmed. 

WELLS,  J. — I  concur  in  the  judgment. 

SLOAN,  J. — ^While  concurring  in  the  judgment,  I  am  un- 
able to  concur  in  the  view  that  the  judgment  in  the  case  of 
M.  W.  Kales  v.  M,  W.  Kales,  Admr,,  does  not  constitute  an 
estoppel  of  record  binding  upon  appellant  herein.  I  hold 
that  the  rule  of  evidence  that  from  identity  of  name  identity 
of  person  is  to  be  presumed  has  no  application  to  a  judg- 
ment of  a  court  of  general  jurisdiction,  where  the  effect  of 
such  application  would  be  to  destroy  the  presumption  of 
the  regularity  of  such  judgment.  If  this  be  true,  I  think 
the  judgment  in  the  case  of  Kales  v.  Kales,  Admr.,  was  not 
void  upon  its  face  and  open  to  attack  in  this  action.  At  the 
oral  decision  of  this  cause  I  expressed  a  different  view  from 
this,  but  subsequent  reflection  and  a  further  examination 
of  the  authorities  has  led  to  the  conclusion  reached  and  ex- 
pressed by  me  in  Bryan  v.  Kales,  ante,  p.  423,  31  Pac.  517, 
(decided  at  this  term). 
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[Civil  No.  276.] 


TERRITORY  OP  ARIZONA,  Appellee,  v.  THE  PER- 
SONS,  ASSOCIATIONS,  CORPORATIONS,  FIRMS, 
COMPANIES,  and  REAL  ESTATE,  LANDS  and 
PROPERTY  described  in  the  Delinquent  Tax  List  of  the 
County  of  Mohave  for  the  year  1888.  Appeal  of  AT- 
LANTIC AND  PACIFIC  RAILROAD  COMPANY, 
Appellant. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Mohave.  James  H.  Wright, 
Judge. 

"William  C.  Hazledine,  Solicitor,  and  J.  A.,  Williamson  and 
E.  M.  Sanford,  for  Appellant. 

Clark  Churchill,  Attorney-General,  and  William  G.  Blakely, 
for  Appellee. 

January  13,  1892.    Dismissed  on  stipulation. 


[avil  No.  282.] 


TERRITORY  OF  ARIZONA,  Appellee,  v.  THE  PER- 
SONS ,  ASSOCIATIONS,  CORPORATIONS,  FIRMS, 
COMPANIES,  and  REAL  ESTATE,  LANDS  and 
PROPERTY  described  in  the  Delinquent  Tax  List  of  the 
County  of  Apache  for  the  year  1888.  Appeal  of  AT- 
LANTIC AND  PACIFIC  RAILROAD  COMPANY,  Ap- 
pellant. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Apache.  James  H.  Wright, 
Judge. 

(441) 
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William  C.  Hazledine,  Solicitor,  and  J.  A.  Williamson  and 
E.  M.  Sanford,  for  Appellant 

Clark  Churchill,  Attorney-General,  and  A.  F.  Banta,  for 
Appellee. 

January  13,  1892.    Dismissed  on  stipulation. 


[CivO  No.  339.) 


R.  E.  FARRINGTON,  AppeUant,  v.  BYEON   JACKSON, 

Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Maricc^a. 

C.  F.  Ainsworth,  for  Appellee. 

January  21,  1892.    Affirmed. 


[Criminal  No.  69.] 

Ex  Parte:  In  the  Matter  of  J.  J.  SMITH,  Petitioner.    Ha- 
beas Corpus. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Yavapai.  Application  for 
writ  of  habeas  corpus. 

Robert  Brown,  for  Petitioner. 

January  30, 1892.    Dismissed  for  want  of  prosecution. 


[Criminal  No.  74.] 

Ex  Parte :  In  the  Matter  of  WILLIAM  VARNUM,  Petitioner, 
Habeas  Corpus. 

APPLICATION  for  Writ  of  Habeas  Corpus. 

G.  C.  Israel,  for  Petitioner. 
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Thos.  F.  Wilson,  U.  S.  District  Attorney,  for  Respondent. 
February  9,  1892.    Writ  denied. 


.  [Civil  No.  344.] 
AH  YOU,  AppeUee,  v.  DON  YEN,  AppeUant 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Pima.   B.  E.  Sloan,  Judge, 

Barnes  &  Martin,  for  Appellant 

C.  W.  Wright,  for  Appellee. 

September  29, 1892.   Dismissed. 


[aidl  No.  232.1 


H.  D.  UNDERWOOD,  Appellant,  v.  THOMAS  HUGHES, 

Auditor,  Appellee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Yavapai.  James  H.-  Wright, 
Judge. 

E.  M.  Sanford,  for  Appellant. 

William  Herring,  Attorney-General,  for  Appellee. 

September  29,  1892.    Dismissed. 


[Civil  No.  315.] 

SCHOOL  DISTRICT  NUMBER  ONE  OF  COUNTY  OF 
YUMA,  Appellant,  v.  CAROLINE  E.  REMBERT,  Ap- 
pellee. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Yuma.  Joseph  H.  Kibbey, 
Judge. 


44^  Memobaxdum  Decisions.  [3  Ariz. 

Samuel  Purdy,  W.  H.  Barnes,  and  J.  H.  Martin,  for  Ap- 
peUant. 

L.  H.  Hawkins,  J.  B.  Woodward,  and  O.  M.  Eiiight,  for 
Appellee. 

September  30,  1892.    Affirmed. 

(Note  by  Reporter. — The  record  shows,  ** Opinion  filed/' 
but  none  appears  in  the  records  of  the  office  of  the  clerk  of  the 
supreme  court.) 


[Giyil  No.  335.] 

FRANK  BROAD  et  al.,  Appellants,  v.  LOUIS  VTOAL,  Ap- 
pellee. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  County  of  Cochise.   R.  E.  Sloan,  Judge. 

C.  G.  Johnson,  and  Barnes  &  Martin,  for  Appellants. 

Allen  R.  English,  for  Appellee. 

September  30,  1892.    Modified. 

(Not^  by  Reporter. — The  record  shows,  "Opinion  filed," 
but  none  appears  in  the  records  of  the  office  of  the  clerk  of  the 
supreme  court.) 


[a^il  No.  308.1 

W.  A.  CLARK,  Appellant,  v.  F.  M.  MURPHY,  AppeUee. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Yavapai.  James  H.  Wright, 
Judge. 

Hemdon  &  Hawkins,  and  E.  M.  Sanford,  for  Appellant 

Baldwin  &  Johnston,  for  Appellee. 

October  1,  1892.    Reversed. 

(Note  by  Reporter. — The  record  shows,  ''Opinion  filed," 
but  none  appears  in  the  records  of  the  office  of  the  clerk  of  the 
supreme  court.) 
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ABSTRACT   OF   EVIDENCE.    See  Appeal  and  Error,  54. 

ACCOUNT. 

Necessity  for  pleading  items.    See  Pleading,  8. 

AcnoNa 

1.  Actions — Pbocedukb — No  DisTmcnoN  Between  "Equity"  ani> 
"Law" — Civil  Suits— Rev.  Stats.  Ariz.  1887,  Pars.  649,  668,  734, 
Cited — ^Bioht  to  Trial  by  Jury — ^Verdict — Nor  Advisory. — There 
is  no  distinction  in  procedure  between  "equity"  and  "law"  under 
the  statutes  of  this  territory.  All  proceedings  in  courts  of  justice 
whereby  a  civil  remedy  for  a  civil  wrong  ifi  sought,  except  in  some 
special  proceedings,  are  denominated  civil  suits.  Statutes,  supra, 
cited.  Under  our  statutes  parties  to  a  civil  suit,  unless  otherwise 
provided,  are  entitled  to  a  trial  by  jury,  and  their  verdict  is  not  in 
any  sense  advisory — the  judgment  of  the  court  must  f  oUow  it,  or 
the  judge  must  set  it  aside  as  erroneous  and  order  a  new  tziaL 
(Bees  V.  Rhodes,  235.) 

See  Mines  and  Mining,  3. 

For  collection  of  delinquent  taxes.    See  Taxation,  !• 

ACTION   TO   QUIET    TITLE. 

1.  AcfnoN  TO  Quiet  Titlb— Pleadinci — Must  Show  Equity— Distinc- 
tion BETWEEN  Law  and  Equity  Preserved— Ely  v.  Railroad  Co., 
2  Ariz.  420,  19  Pac.  6,  Approved. — ^A  complaint  in  an  action  to  quiet 
title  must  aver  facts  to  bring  the  complainant  under  some  head 
of  equitable  relief.  The  distinction  between  law  and  equity  in  this 
class  of  cases  is  still  preserved.  (Astiazaran  v.  Santa  Rita  Land 
ete.  Co.,  20.) 

ADDITIONAL   TRANSCRIPT. 

When  may  be  filed.    See  Appeal  and  Error,  L 

ADMISSION. 

1.  Admission. — Statement  made  by  authority  of  accused  is  admissible 
as.     (Territory  v.  Meyer,  199.) 
See  Criminal  Law,  3;  Evidence,  7;  Judgments,  4. 

ADVERSE   PARTIES. 

Must  be  before  judgment  can  operate  as  an  estoppel.    Bee  Judg- 
ments, 6;  Parties,  1. 

(447) 
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ADVERSE    POSSESSION. 

Cannot  exist  as  against  the  United  States.    See  Pablie  Lands,  1* 

AFFIDAVITS.    See  Criminal  Law,  1. 

AGENCY. 

Dual,  undisclosed.    See  Principal  and  Agent,  1. 

AGREED   STATEMENT.     See  Appeal  and  Error,  IL 

AGREEMENT. 

Parol,  merged  in  written  agreement.    See  Lease,  1;  Pleading,  i. 

ANSWERS.     See  Pleading,  1-4. 

APPEALS. 

How  perfected.    See  Appeal  and  Error,  1. 

When  permitted.     See  Forcible  Entry  and  Detainer,   3;   Injnne* 
tions,  2. 

APPEAL   AND    ERROR. 

1.  Appeal  and  Error — Appeals — How  Perfected — ^Rev.  Stats.  Ariz. 
1887,  Par.  849,  Cited — Additional  Transcript. — ^An  appeal  is 
perfected  hj  giving  notice  of  appeal  in  open  court  and  by  filing  with 
the  clerk  of  the  court  below  an  appeal  bond  or  an  affidavit  in  lieu 
thereof,  within  twenty  days  after  the  expiration  of  the  term  at 
which  the  judgment  appealed  from  is  rendered.  Statute,  supra. 
Where  notice  of  appeal  was  duly  given,  but  the  original  transcript 
failed  to  show  the  filing  of  an  appeal  bond,  after  motion  to  dis- 
miss for  failure  to  file  such  bond,  appellants  may  file  an  additional 
and  corrected  transcript  showing  the  proper  bond  was  duly  filed. 
The  jurisdiction  of  this  court  vests  upon  the  performance  of  the 
conditions  required  by  statute,  and  the  motion  to  dismiss  will  be 
denied.     (Keyser  v.  Shute,  336.) 

2.  Same — Assignments  of  Error — ^Fundamental  Error — ^Rev.  Stats. 
Ariz.  1887,  Par.  937,  Cited. — The  rule  that  in  the  absence  of  an 
assignment  of  errors  the  judgment  will  be  affirmed  or  the  appeal 
dismissed  applies  only  when  the  error  is  not  fundamental.  Where 
the  error  appears  on  the  face  of  the  record  as  a  demurrer  to  the 
complaint,  and  goes  to  the  right  of  the  plaintiff  to  maintain  the 
action,  it  must  be  considered  though  it  be  not  assigned.  Statute, 
supra,  cited.  Gila  B.  J.  Co.  v.  Wolfley,  ante,  p.  176,  24  Pac.  257; 
Putnam  v.  Putnam,  ante,  p.  182,  24  Pac,  320,  limited;  United  States 
V.  Tidball,  ante,  p.  384,  29  Pac.  385,  cited.     (Keyser  v.  Shute,  336.) 

8.  Appeal  and  Error — Assignment  op  Errors — Exclusion  op  Evi- 
dence— Must  be  Saved  by  Motion  por  New  Trial. — ^An  assignment 
of  error  based  upon  the  exclusion  of  evidence  is  not  well  taken 
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where  exclusion  of  evidence  is  not  set  out  in  the  motion  for  new 
trial  as  a  ground  therefor.  (Albuquerque  Nat.  Bank  v.  Stewart, 
293.) 

4.  Same — ^Becord — ^Waivee  op  Errors — Instructions — Must  be  in 
Record — Failure  to  Note  in  Briep. — ^Where  error  is  assigned  in 
the  overruling  of  appellants'  motion  for  new  trial  for  reasons 
therein  stated,  and  it  appears  that  one  of  the  grounds  is  the  refusal 
to  give  an  instruction,  such  error  is  waived  by  failure  to  include  it 
in  the  record.  Even  if  in  the  record,  it  would  be  considered  as 
waived  as  counsel  do  not  complain  thereof  in  their  brief.  (Albu- 
querque Nat.  Bank  v.  Stewart,  293.) 

5.  Appeal  and  Error — ^AssiONiiENT  op  Errors — ^Failure  to  Assign 
Ebrob  Waives  Errors  not  Fundamental — ^Praotige — Motion  to 
Dismiss  Appeal. — ^A  motion  to  dismiss  an  appeal  upon  the  ground 
that  there  is  no  assignment  of  error  in  the  record  must  prevail  un- 
less the  record  shows  error  on  its  face.  (County  of  Cochise  v. 
Bitter,  208.) 

<L  Oppicers — Oppicial  Boni>— Withdrawal  op  Surett— Releases  at.t. 
— ^Laws  1883,  pp.  158,  159,  No.  63,  Construed — ^Must  Give  New 
Bond. — ^When  a  surety  upon  the  joint  and  several  bond  of  a  county 
oficer  gives  notice  of  his  desire  to  be  released  from  all  further  lia- 
bility thereon,  in  conformity  to  statute,  aupra,  such  withdrawal 
operates  as  a  release  of  all  the  sureties.  The  statute  requires  in 
such  an  event  the  officer  to  give,  not  other  or  additional  surety,  but 
a  new  bond.     (County  of  Cochise  v.  Bitter,  208.) 

7.  Sams — Same — Statute  Part  op  Contract— Bepbait—Bev.  Stats. 
Ariz.  1887,  Par.  3101,  Cited— Impairing  Obligation  op  Contract. 
»A  statute  in  force  at  the  time  a  bond  is  given  becomes  a  part 
of  the  contract  and  any  subsequent  act  of  the  legislature  cannot 
vary  the  contract  without  the  consent  of  the  sureties.  (County  of 
Cochise  v.  Bitter,  208.) 

8.  Appeal  and  Error — Bill  op  Exceptions — Motion  por  New  Trial — 
Assignments  op  Error — Putnam  v.  Putnam,  ante,  p.  182,  24  Pac. 
820,  Followed — Fundamental  Error. — ^Where  there  are  no  errors 
assigned  other  than  such  as  might  have  been  good  cause  for  a  new 
trial  and  no  bill  of  exceptions  was  preserved  to  the  ruling  of  the 
court  upon  motion  for  a  new  trial,  this  court  cannot  consider  the 
errors  assigned.  Putnam  v.  Putnam,  supra,  followed.  No  errors 
appearing  on  the  face  of  the  record  the  judgment  will  be  affirmed. 
(Koons  V.  Arizona  M.  Co.,  204.) 

9.  Appeal  and  Error — Bill  op  Exceptions — Motion  por  New  Trial — 
Bev.  Stats.  Ariz.  1887,  Par.  842,  Cited. — ^Failure  to  save  the  motion 
for  a  new  trial  by  a  bill  of  exceptions  is  fatal  to  the  appeal. 
(Brash  v.  White,  212.) 

Arixona  3 — 29 
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10.  Appeal  and  Error — ^Bill  of  Exceptions— What  Constitutes- — A 
paper  purporting  to  be  an  agreed  statemoit  of  the  ease,  if  pre- 
Bented  to  the  trial  judge,  and  hj  him  settled  and  signed,  as  required 
by  the  statutes,  and  filed  within  the  time  allowed,  can  be  con- 
sidered a  bill  of  exertions,  under  authority  of  Putnam  t.  Putnam, 
ante,  p.  182,  24  Pac  320.     (Smith  y.  Blaekmore,  3i8.) 

11.  Baiob — A(»eed  Statement — Signing — Bev.  Stats.  Ariz.  1887,  Par. 
874,  Cited. — The  agreed  statement  of  the  case,  permitted  by  stat- 
ute, supra,  must  be  signed  and  allowed  by  the  trial  judge,  or  it 
will  be  stricken  from  the  record.    (Smith  v.  Blaekmore,  348.) 

12.  Same — ^Beoord — ^Absence  of  Bill  of  Exceptions  and  Statement 
OF  Facts — Scope  of  Review — Judgment-Boll. — ^Where  there  ia 
no  bill  of  exceptions,  statement  of  facts  or  motion  for  new  trial 
in  the  record,  there  is  nothing  to  review  except  the  judgment-roll, 
and,  when  there  is  no  error  therein,  the  judgment  will  be  affirmed. 
(Smith  T.  Blaekmore,  348.) 

13.  Appeal  and  Error— -Bond— Jurisdiction— Bequisffes — ^Bev.  Stats. 
Ariz.  1887,  Par.  859,  Construed. — The  execution  and  filing  of  a 
proper  appeal  bond  is  prerequisite  to  the  appellate  jurisdiction  of 
this  court.  Where  it  fails  to  conform  substantially  to  the  statute, 
Bupra,  names  no  obligee,  is  not  in  a  sum  at  least  double  the  prob- 
able amount  of  costs  in  both  the  appellate  and  lower  courts,  and 
is  not  conditioned  that  the  appellant  shall  prosecute  his  appeal  with 
effect,  the  appeal  will  be  dismissed.    (Beilly  v.  Crowley,  286.) 

14.  Appeal  and  Errors-Bond— Sufficiency — ^Undertaking — Jurisdic- 
tion—Bev.  Stats.  Ariz.  1887,  Sec.  859,  Ch.  20,  Title  15,  Cited 
AND  Construed. — If  an  undertaking,  filed  in  lieu  of  the  bond  on  ap- 
peal required  by  the  statute,  supra,  complied  with  its  requirements 
necessary  to  give  this  court  jurisdiction,  the  form  might  be  dis- 
regarded. Where  such  undertaking  is  not  made  payable  to  the  ap- 
pellee, nor  to  any  one,  and  only  undertakes  to  pay  all  damages 
and  costs  which  may  be  awarded  against  him  on  appeal  not  exceed- 
ing three  hundred  dollars,  and  is  not  conditioned  that  appellant  will 
prosecute  his  appeal  with  effect,  it  does  not  comply  substantially 
with  the  statute,  supra,  and  the  appeal  must  be  dismissed.  (John- 
ston v.  Letson,  344.) 

15.  Appeal  and  Error — Conflict  in  Evidence. — ^Where  there  is  a  con- 
flict in  the  evidence,  the  judgment  of  the  trial  court  will  not  be 
reviewed.    (Byder  v.  Leach,  129.) 

16.  Appeal  and  Error — Conflict  in  Evidence. — ^Where  there  is  a  con- 
flict in  evidence  this  court  will  not  interfere  with  the  finding  of  the 
trial  court.     (Miller  v.  Green,  205.) 

17.  Same — Bill  of  Particulars — Objections — Must  be  Made  in  the 
Trial  Court — Must  be  Specific. — Objection  that  a  bill  of  partie* 
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ulars  is  not  sufficiently  particular  must  be  made  in  the  court  below 
and  the  objection  should  be  specific.     (Miller  v.  Green,  205.) 

18.  Same — Evidence— Admission  ot  Immaterial  and  Irrelevant  Evi- 
dence— Trial  by  CtouRT — Burden  or  Showing  Injury  on  Ap- 
pellant.— Error  of  the  trial  court  in  admitting  irrelevant  and  im- 
material evidence,  where  the  trial  is  before  the  court,  will  not 
avail  on  appeal  in  absence  of  a  showing  that  it  affected  the  judg- 
ment uf  the  court.  The  burden  is  on  the  objector  to  show  that  it 
was  likely  to  affect  the  material  question  in  the  case.  (Miller  v. 
Green,  205.) 

19.  Same — ^Expert  Evidence — Harmless  Error. — Error  in  admitting 
expert  evidence  to  prove  the  value  of  services  is  harmless  where  the 
value  of  the  services  is  conceded  bj  appellant.  (Miller  v.  Green, 
205.) 

20.  Same — ^Exclusion  ot  Evidence — Immaterial. — Evidence,  offered 
and  excluded  in  an  action  for  attorney's  fees,  that  other  attorneys 
were  employed  by  appellant  does  not  seem  to  have  been  offered  for 
the  purpose  of  tending  to  show  that  appellee  was  not  employed  by 
appellant — the  question  in  the  ease — ^if  it  would  tend  to  show  that 
fact.  Its  exclusion  is  not  urged  or  embraced  in  the  motion  for  a 
new  trial  and  affords  no  ground  for  reversal.  (Miller  v.  Green, 
205.) 

21.  Same — Motion  for  New  Trial — Must  be  Signed  by  Party  or  At- 
torney— Rev.  Stats.  Ariz.  1887,  Par.  834,  Cited. — Motion  for  new 
trial  is  required  by  statute,  supra,  to  be  signed  by  party  or  his 
attorney.    (Miller  v.  Green,  205.) 

22.  Appeal  and  Error — Conplict  in  Evidence. — ^Where  there  is  a  con- 
flict in  the  evidence  the  appellate  court  will  defer  to  the  condusioij 
reached  by  the  court  below.     (Territory  v.  Flores,  215.) 

23.  Same — Transcript  op  the  Evidence — Bill  op  Exceptions — State- 
ment OP  Facts— Rev.  Stats.  Ariz.  1887,  Pars.  1739,  1740,  1744, 
Penal  Ck)DE,  Cited. — ^A  transcript  of  the  reporter's  shorthand 
notes  filed  and  approved  by  the  judge  fifty-five  days  after  the  mo- 
tion for  new  trial  was  overruled  cannot  be  taken  either  as  a  bill 
of  exceptions,  it  not  having  been  presented  to  the  judge  for  his 
allowance  and  signature  within  ten  days  after  the  conclusion  of  the 
trial,  par.  1739,  supra,  no  order  for  an  extension  of  time  appearing 
of  record,  par.  1744,  supra,  and  it  not  having  been  presented  to  the 
district  attorney  as  provided  by  par.  1740,  supra;  or  as  a  state- 
ment of  facts,  the  provisions  of  the  law  for  making  up  a  state- 
ment of  facts  being  similar.     (Territory  v.  Flores,  215.) 

24.  Appeal  and  Error — Conflicting  Evidence — ^Verdict  op  Jury. — 
Where  there  is  any  conflicting  evidence,  although  it  may  greatiy 
preponderate  against  the  verdict  of  a  jury,  appellate  courts  will  not 
interfere.     (Territory  v.  Kay,  92.) 
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25.  Same — Record — Bill  of  Exceptions — ^Reporter's  Notes — ^Errors 
OJ*  Law  Eeviewed.— In  absence  of  bill  of  exceptions  or  statement 
of  facts,  this  court  will  not  review  the  evidence.  What  purports 
to  be  the  reporter's  notes,  without  even  his  affidavit  annexed,  is  in- 
sufficient, and  was  not  intended  as  a  substitute  for  a  bill  of  ex- 
ceptions or  a  statement  of  facts.  Manifest  errors  of  law  should 
be  corrected,  even  without  a  bill  or  statement.  (Territory  v. 
Kay,  92.) 

26.  Appeal  and  Error — Dbfective  Record — Bmv.  Stats.  Ariz.  1887, 
p.  185,  Par.  842,  Cited — Objections  Raised  for  First  Time  on 
Appeal  Will  not  be  Considered. — ^Where  the  record  contains 
neither  motion  for  new  trial,  exceptions  to  the  findings,  exceptions 
to  conclusions  of  law,  statements  of  facts,  nor  bill  of  exceptions, 
there  is  no  question  presented  for  the  consideration  of  an  appellate 
eourt.  The  assignment  of  errors  cannot  be  considered  as  the  ob- 
jeetioBS  raised  thereby  are  made  here  for  the  first  tima.  (Santft 
Bita  etc.  Co.  ▼.  Mercer,  181.) 

27.  Sake— Failure  to  Allege  Error — Judoicent  Supported  by  Plead- 
ings— ^AmRKSD. — Where  error  alleged  cannot  be  reviewed  and  the 
judgment  is  fully  supported  by  the  pleadings  an  appellate  court 
cannot  search  further  for  errors,  and  the  judgment  must  be  affirmed. 
(Santa  Bita  etc.  Co.  v.  Mercer,  181.) 

28.  Appeal  and  Error— Failure  to  File  Asbionmbnt  of  Errors— Ev* 
FBOT— Rev.  Stats.  Ariz.  1887,  Par.  940,  Cited.— The  effect  of  » 
failure  to  file  any  assignment  of  errors  is  to  waive  all  errors  not 
apparent  upon  the  record,  and  which  do  not  go  to  the  foundation  of 
the  action.    (Wolfley  v.  Gila  Biver  Irrigation  Co.,  176.) 

29.  Same — Sams— Appellate  Court  May  Affirm  or  Dismiss. — ^In  the 
absence  of  an  assignment  the  court  may  either  affirm  the  judgment 
of  the  court  below  or  dismiss  the  appeal.  (Wolfley  y.  Gila  Biver 
Irrigation  Co.,  176.) 

30.  Sams— Same — Pragticb-^bjeotion  at  Hearing  Treated  as  Mo- 
tion to  Dismiss. — The  objection  having  been  made  by  the  ap- 
pellee at  the  hearing  of  the  case,  this  may  be  taken  as  a  motion  to 
dismiss  the  appeal.    (Wolfley  v.  Gila  Biver  Irrigation  Co.,  176.) 

31.  Same— Recori>— Omissions — Statement  of  Facts— Bill  of  Excep- 
tions— Time  op  Presentation. — Where  there  are  numerous  omis- 
sions to  comply  with  the  statutory  provisions  regulating  appeals, 
no  statement  of  facts,  no  bill  of  exceptions,  preserved  to  the  ruling 
upon  the  motion  for  new  trial,  and  nothing  in  the  record  to  show 
whether  the  bill  of  exceptions  prepared,  which  was  not  settied  till 
ninety  days  after  the  trial,  was  presented  within  ten  days  after  the 
trial  or  filed  within  the  term,  the  appeal  will  be  dismissed.  (Wolfiey 
V.  Gila  Biver  Irrigation  Co.,  176.) 
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32.  Appeal  and  Ebror — ^Incompetent  Testimony — Trial  by  Court- 
Presumptions— Haxmlbss  Error.— In  an  appeal  from  a  trial 
before  the  court,  the  court  of  last  resort  will  look  into  the  record 
to  Bee  ii'  the  conclusion  is  right  after  disregarding  the  incompetent 
testimony,  assuming  that  the  trial  judge  did  not  consider  the  same. 
Harmless  error  is  not  ground  for  reversal.  (Boston  and  Arizona 
etc.  Co.  V.  Lewis,  5.) 

33.  Same — Weight  of  Evidence. — ^Where  there  is  competent  evidence  in 
a  case  to  sustain  the  conclusions  this  court  cannot  consider  its 
weight;  that  is  for  the  trial  court.  (Boston  and  Arizona  etc  Co.  v. 
Lewis,  5.) 

34.  Appeal  and  Error — Jurisdiction — ^Bond — ^Bbv.  Stats.  Ariz.  1887, 
Par.  849,  Cited — ^Filing — End  op  Term — Compare  Lose  v.  Doran, 
POST,  p.  284,  73  Pac.  443 — Must  Appear  of  Bbgord — ^Bond — Essen- 
tials—Bey. Stats.  Ariz.  1887,  Par.  863,  Cited— Order  or  Court 
Fixing  Amount  Void. — ^Paragraph  849,  gupra,  requires  that  an 
appeal  bond,  or  affidavit,  be  filed  within  twenty  days  after  the 
expiration  of  the  term  at  which  judgment  was  rendered.  The  tran- 
script should  show  affirmatively  the  date  of  adjournment  of  the 
term.  Compare  Lose  v.  Doran,  gupra.  Presumptions  cannot  supply 
omissions  therein  of  facts  essential  to  the  jurisdiction.  The  bond 
must  describe  the  judgment  appealed  from,  name  all  the  parties 
thereto,  and  be  payable  to  appellee  in  double  the  amount  of  the 
judgment  and  costs — ^paragraph  863,  supra.  An  order  of  court 
fixing  the  amount  of  such  bond  is  void.     (Putnam  v.  Putnam,  182.) 

35.  Same — ^Assignment  or  Errors — ^Form — ^Bev.  Stats.  Ariz.  1887, 
Par.  940,  Cited — Necessity  for — ^In  Absence  of  May  Disregard 
Errors  and  Affirm  or  Dismiss. — ^Paragraph  940,  Bevised  Statutes, 
requires  the  filing  of  assignment  of  errors.  It  should  be  a  separate 
paper,  signed  by  the  party  or  his  attorney,  and  filed  with  the  derk 
below  before  the  appellant  withdraws  the  transcript,  and  a  copy 
should  be  attached  thereto.  This  court  is  not  bound  to  notice  errors 
not  properly  assigned,  and  ordinarily  may  affirm  the  judgment  or 
dismiss  the  appeal.     (Putnam  v.  Putnam,  182.) 

36.  Same — Motion  for  New  Trial — Practice  to  Obtain — ^Beview  of 
BuuNG  UPON — ^Bbv.  Stats.  Ariz.  1887,  Pars.  833,  593,  Clause  2, 
834,  842 — ^Dalton  v.  Bentaria,  2  Ariz.  275,  15  Pac.  Bep.  37,  Cited. 
— The  only  method  by  which  to  obtain  a  new  trial  is  by  motion 
therefor  to  the  trial  court,  and,  upon  an  adverse  ruling,  by  appeal 
from  that  ruling.  This  court  cannot  consider  any  error  which 
would  be  cause  for  a  new  trial  unless  a  motion  therefor  upon  that 
ground  has  been  made  to  the  court  below,  and  such  motion  over- 
ruled, the  ruling  excepted  to,  and  the  motion  embodied  in  a  bill 
of  exceptions,  and  the  ruling  properly  assigned  as  error.  (Putnam 
v.  Putnam,  182.) 
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87.  Same — Same — ^Ruling — Exceptions — How  Bbouoht  into  Record — 
Par.  842,  Rev.  Stats.  Ariz.  1887,  Cited — Minute  Entries — Bill  or 
Exceptions — When  Unnecessary — ^Pab.  827  Cited. — Paragraph 
842,  Revised  Statutes  of  Arizona,  1887,  requires  the  motion  for  new 
trial,  ruling,  and  exceptions  to  be  brought  into  the  record  bj  a  bill  of 
exceptions.  The  minute  entries  by  the  clerk  reciting  the  motion, 
ruling,  and  exception  cannot  serve  this  purpose.  Paragraph  827 
provides  that  where  the  ruling  or  other  action  of  the  court  appears 
otherwise  of  record,  a  bill  of  exceptions  shall  not  be  necessary. 
(Putnam  y.  Putnam,  182.) 

88.  Same — Record — ^What  Constitutes — Rev.  Stats.  Ariz.  1887,  Pass. 
810,  832,  844,  845,  849,  874,  875,  Cited.— The  statutes,  supra, 
prescribe  what  shall  constitute  the  record.  (Putnam  v.  Putnam, 
182.) 

39.  Same — Bill  or  Exceptions — ^Purpose  of — Comfuanob  with  Stat- 
ute.— The  purpose  of  a  bill  of  exceptions  is  to  incorporate  into  the 
record  as  facts  the  action  of  the  trial  court  complained  of,  and  the 
objection  thereto.  The  requirements  of  the  statute  that  they  shall 
be  prepared  within  a  specified  time,  presented  to  the  trial  judge, 
who  shall  after  submitting  them  to  the  opposite  party,  if  correct, 
sign  them,  cannot  be  dispensed  with.     (Putnam  v.  Putnam,  182.) 

40.  Sam»— Statement  or  Facts — ^Rev.  Stats.  Ariz.  1887,  Pars.  843, 
845,  Cited— Time  for  Filing. — ^Where  the  record  fails  to  show 
that  a  paper  purporting  to  be  a  statement  of  facts  was  filed  in 
term  time  or  within  thirty  days  thereafter  it  must  be  disregarded. 
(Putnam  v.  Putnam,  182.) 

41.  Same — Same — Contents. — The  statement  of  facts  must  afirma- 
tively  show  that  it  contains  all  the  facts  admitted,  those  agreed  to 
have  been  proved,  and  the  evidence  of  those  disputed.  (Putnam  v. 
Putnam,  182.) 

42.  Same — Errors — ^How  Made  Part  of  Record. — Exceptions  to  rulings 
upon  admission  or  rejection  of  evidence  may  be  saved  by  being 
included  in  statement  of  facts,  provided  rules  governing  bills  of 
exceptions  have  been  observed.  Rulings  upon  motions  and  the  like 
and  exceptions  thereto  must  be  embodied  in  bills  of  exceptions. 
Bvery  matter  not  otherwise  made  by  statute  a  matter  of  record 
must  be  made  so  by  a  statement  of  facts  or  bill  of  exceptions  to 
present  it  for  review.  (Putnam  v.  Putnam,  182.) 

48.  Appeal  and  Error — Jurisdiction — Motion  for  New  Trial — Fail- 
ure TO  File  in  Time. — This  court  has  no  jurisdiction  to  reverse 
the  judgment  of  the  trial  court,  appellant  not  having  his  motion 
for  a  new  trial  disposed  of  at  the  term  when  the  judgment  was 
rendered  and  not  having  executed  his  bond  on  appeal  within  twenty 
days  of  the  close  of  the  term.     (Doran  v.  Lose,  284.) 
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44.  &A^E — Presumptions — End  of  Tbbm — Ck>MPARE  Putnam  v.  Put- 
nam, ANTE,  p.  182,  24  Pag.  321. — This  court  takes  judicial  notice  of 
the  fact  that  presumptively  a  term  of  court  ends  on  the  day  prior  to 
the  beginning  of  a  new  term.    (Doran  v.  Lose,  284.) 

46.  Appeal  AND  Errob — Jurisdiction — Statutory  Construction — ^Final 
Judgments — ^Amount  in  Controversy — Bev.  Stats.  U.  S.,  1878, 
Sec.  1869,  Construed,  Sec.  1874  Construed,  Sec.  1910  Cited,  Sec. 
1865  Cited,  Title  23  Cited;  Supp.  Bev.  Stats.  U.  S.  1891,  p.  893, 
Sec.  5,  Ch.  131,  Cited;  Bev.  Stats.  Ariz.  1887,  Pars.  592,  593, 
846  Construed;  Pars.  3275,  3276,  3280  Cited;  Comp.  Laws  Ariz. 
1877,  Secs.  2339,  2340,  CrrED—BiSHOP  v.  Perrin,  ante,  p.  350,  29 
Pac.  648,  Cited  and  Approved. — Section  1869,  Bev.  Stats.  U.  S., 
providing  that  "writs  of  error,  bills  of  exceptions,  and  appeals 
shall  be  allowed  from  the  final  decisions  of  the  district  courts  to 
the  supreme  courts  of  all  the  territories,  respectively,  under  such 
regulations  as  may  be  provided  by  law,"  refers  only  to  "district 
courts"  created  by  the  organic  act,  which  are  those  vested  with  the 
same  jurisdiction  in  certain  cases  as  the  circuit  and  district  courts 
of  the  United  States.  It  does  not  refer  to  territorial  district 
courts  established  under  sec.  1874,  Bev.  Stats.  U.  S.,  which  have 
their  existence  by  virtue  of  the  acts  of  the  territorial  legislature. 
Their  jurisdiction  and  the  right  and  the  manner  of  appeal  from 
their  judgments  are  defined  solely  by  the  legislature.  Paragraphs 
846,  592,  and  593,  Bev.  Stats.  Ariz.  1887,  sections  of  the  same 
code  defining  jurisdiction  on  appeals  are  irreconcilable.  Where  a 
commission  for  the  revision  of  a  code  has  been  appointed  by  the 
legislature  the  entire  code  pertaining  to  a  particular  subject  will  be 
construed  aa  adopted  and  approved  the  same  day  though  in  fact 
approved  at  different  times.  In  such  revision  where  paragraph  846 
gives  the  right  of  appeal  in  all  cases,  and  paragraph  592  limits 
the  right,  the  construction  will  be  in  favor  of  the  enlarged  rather 
than  the  limited  right,  and,  therefore,  an  appeal  from  the  final 
judgment  of  the  district  court  in  all  cases  will  be  allowed.  Upon 
such  appeal  the  matters  to  be  reviewed  are  to  be  governed  by  para- 
graph 593.     (History  Co.  v.  Dougherty,  387.) 

46.  Appeal  and  Error — Motion  roR  New  Trial — ^Assignments  of 
Error — Supficienct — ^Beview  of  Evidence. — The  motion  for  new 
trial  assigns  as  reason  therefor,  "The  verdict  is  contrary  to  the 
law  and  the  evidence,"  and  the  ninth  assignment  of  error  is,  "The 
court  erred  in  overruling  the  motion  of  defendant  for  a  new  trial 
for  reasons  stated  in  the  motion."  This  brings  the  evidence  before 
us  for  consideration.  Evidence  reviewed  and  held  sufficient  to  sup- 
port the  judgment.     (Territory  v.  Shankland,  403.) 

47.  Appeal  and  Error — Motion  for  New  Trial — Must  be  Determined 
During  Term  When  Made—Par.  837,  Bev.  Stats.  Ariz.  1887,  Cited 
AND  Hell  Mandatory. — Statute,  supra,  is  mandatory  and  requires 
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that  a  motion  for  new  trial  be  determined  at  the  term  when  the 
motion  is  made.  If  not  it  is  discharged  hj  operation  of  law  at  the 
end  of  the  term.     (Hand  v.  Buff,  175.) 

48.  Samb— Jurisdiction — NoncB  or  Appeal — ^Bond — ^Dismissal  for 
Want  of  Jurisdiction. — ^Notice  of  appeal  must  be  given  during 
the  term  and  the  bond  on  appeal  must  be  filed  within  twenty  days 
after  the  term  at  which  final  judgment  is  rendered  to  give  this  court 
jurisdiction.  Where  failure  to  comply  with  these  requirements 
appears  of  record  the  appeal  must  be  dismissed  for  want  of  juris- 
diction.    (Hand  ▼.  Buff,  175.) 

49.  Appkal  and  Erbobt— Motion  pob  New  Trial— Necessitt  pob  Re- 
view OP  Evidence— PuTNAH  v.  Putnam,  ante,  p.  182,  24  PAa  320, 
Followed. — Error  in  admission  of  evidence  is  good  ground  for  a 
new  trial,  and  it  not  appearing  from  the  record  that  any  motion  for 
new  trial  was  made  in  the  court  below  that  alleged  error  is  not  be- 
fore us  for  consideration.  Futnam  v.  Putnam,  supra,  followed. 
(Greer  v.  Richards,  227.) 

50.  Appeal  and  Error — Motion  por  New  Trial — Time  poe  PmNO — 
Rev.  Stats.  Ariz.  1887,  Par.  836,  Cited. — Statute,  supra,  requires 
the  filing  of  motion  for  new  trial  within  two  days  after  rendition  of 
judgment.  Where  the  record  does  not  disclose  any  reason  why 
a  motion  for  new  trial  was  not  filed  within  the  statutory  time  it 
will  be  presumed  there  was  no  good  reason,  and,  the  filing  there- 
after not  being  authorized  by  statute,  the  motion  cannot  be  con- 
sidered.    (White  V.  Springfield  etc.  Ins.  Co.,  352.) 

51.  Same — Bill  op  Exceptions — Time  fob  Filing — Order  Permittino 
Fqjnq  Nunc  Pro  Tunc — Trial — ^Denial  op  Motion  for  New  Trial 
— Conclusion  op — Rev.  Stats.  Ariz.  1887,  Par.  828,  Cited. — ^The 
motion  for  new  trial  having  been  denied,  and  that  being  taken  as 
the  time  of  the  conclusion  of  the  trial,  where  the  record  fails  to 
show  that  the  bill  of  exceptions  was  presented  to  the  court  within 
the  ten  days  thereafter  as  required  by  statute^  supra,  the  entry  of 
a  nunc  pro  tune  order  permitting  the  filing  as  within  the  statutory 
time,  in  absence  of  good  cause  shown,  was  unauthorized  and  will 
not  be  recognized  by  this  court  as  making  it  a  part  of  the  record 
nor  as  saving  the  motion  for  new  trial  incorporated  therein.  (White 
V.  Springfield  etc.  Ins.  Co.,  352.) 

52.  Appeal  and  Error — ^Record — Assignments  op  Error— Failure  to 
File — Rev.  Stats.  Ariz.  1887,  Par.  940,  Construed  and  Held 
Mandatory. — Paragraph  940,  supra,  providing  that  the  appellant 
shall  file  with  the  clerk  of  the  court  below  an  assignment  of  errors 
before  he  takes  the  transcript  of  the  record  from  the  clerk's  office, 
is  mandatory.  An  assignment  of  errors  not  so  filed  will  not  be 
considered  ab  in  the  record.     (United  States  v.  Tidball,  384.) 
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53.  Appeal  and  Erbob — ^Record — Bill  op  Exceptions — ^Review  op  Evi- 
dbngb—Instbtjctions.— Where  the  bill  of  exceptions  and  the  tran- 
script show  that  the  evidence  is  not  all  preserved  in  the  record 
this  conrt  cannot  pass  upon  questions  of  admissibility  of  evidence 
or  errors  in  instructions.  AU  the  evidence  must  be  before  the 
court.     (Territoiy  v.  Glanton,  1.) 

54.  Same — ^Abstract  op  Evidence. — ^An  abstract  of  all  the  evidence 
signed  by  the  trial  judge  properly  presents  the  evidence  on  appeal. 
(Territory  v.  Clanton,  1.) 

55.  Appeal  and  EBROBr—BECOBD— Grand  Jxtry. — The  objection,  raised 
for  the  first  time  on  appeal,  that  the  indictment  was  found  by  a 
grand  juiy  of  less  than  the  statutory  number  of  jurors,  cannot  be 
considered,  as  the  statute  limits  the  record,  so  far  as  the  jury  is 
concerned,  to  challenges  to  the  panel  or  to  individual  grand  jurors. 
(Territory  v.  Kirby,  288.) 

66.  Appeal  and  Error— Record — ^Rulings  on  Evidencs— Statement  of 
Facts. — ^This  court  will  not  review  rulings  upon  introduction  of 
evidence  where  the  statement  of  facts  is  not  presented  to  the  trial 
judge  for  allowance  within  the  time  prescribed  for  bills  of  ex- 
ceptions.    (Marks  v.  Newmark,  224.) 

57.  Same — Same — Same — Bill  op  Exceptions — Necessity  poe. — ^Nor 
can  it  consider  error  alleged  in  the  exclusion  of  evidence  where 
there  is  no  bill  of  exceptions  preserved  to  the  ruling  complained 
of.     (Marks  v.  Newmark,  224.) 

58.  Same — ^Assignments  op  Error — Must  be  Specipic. — ^An  assignment 
that  "the  court  erred  in  giving  judgment  for  the  plaintiff  instead  of 
defendants,"  is  too  general  for  consideration  on  appeal.  Error 
must  be  pointed  out  specifically.    (Marks  v.  Newmark,  224.) 

59.  Sams — Same — ^Errob  in  Overruling  Motion  for  New  Trial— Ref- 
erence TO  Motion  Insufficient.— An  assignment  of  error  that 
"the  court  erred  in  not  granting  defendants  a  new  trial  on  grounds 
set  forth  in  their  motion  for  the  same"  is  not  sufficient,  inasmuch 
as  an  inspection  of  the  motion  shows  that,  in  addition  to  errors 
elsewhere  assigned,  it  alleges  the  court  erred  "because  the  judgment 
is  contrary  to  the  law  and  against  the  weight  of  the  evidence." 
It  is  not  stated  wherein  the  judgment  is  contrary  to  law.  (Marks 
V.  Newmark,  224.) 

60.  Same — Same — Review — Extent  of. — Under  this  specification  the 
court  may  only  examine  the  record  to  find  whether  the  judgment 
follows  the  pleadings.     (Marks  v.  Newmark,  224.) 

61.  Same — Revifw — Judgment  Will  not  be  Distubbed  where  there 
IS  Evidence  to  Suppobt  It. — ^It  is  for  the  trial  court  to  determine 
the  weight  of  the  evidence.  Its  findings  are  not  erroneous  where 
there  is  evidence  to  support  them.     (Marks  v.  Newmark,  224.) 
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62.  Appeal  and  Error — Bevisw — CoNHiionNO  Evidenob. — ^Where  there 
is  a  substantial  conflict  in  the  evidence  this  court  will  not  dis- 
regard the  conclusion  of  the  trial  court.    (Brash  v.  White,  212.) 

63.  Appeal  and  Error^-Beview — ^Failure  to  Save  Objecjtion  Below — 
Waived. — ^Whcre  appellee  entered  no  default  upon  appellant's  failure 
to  answer  his  counterclaim  below,  and  permitted  evidence  thereon 
to  be  admitted  without  objection,  appellee  may  assign  error  as  to 
matters  arising  upon  such  counterclaim  as  it  is  too  late  on  appeal 
to  obtain  an  advantage  which  might  have  been  taken  at  the  trial, 
had  the  default  been  properly  entered.     (Slaughter  y.  Marlow,  429.) 

64.  Appeal  and  Error — Statement  or  Facts — Must  be  Signed  bt 
Trial  Judge. — ^A  statement  of  facts  not  having  been  approved  or 
signed  by  the  trial  judge  cannot  be  considered  by  this  court.  (Tiet- 
jen  V.  Snead,  195.) 

65.  Same — Motion  for  New  Trial— Bulinq — Must  be  Embodied  in 
Bill  op  Exceptions — Otherwise  Error  Ground  for  New  Trial 
Waived — Bev.  Stats.  Ariz.  1887,  Par.  842,  Cited-— Putnam  v.  Put- 
nam ET  AL.,  ANTE,  P.  182,  24  Pac.  320,  Cited. — The  motion  for  new 
trial  and  the  ruling  thereon  not  having  been  embodied  in  a  bill 
of  exceptions,  as  required  by  section  842,  supra,  we  cannot  con- 
sider any  error  on  the  ruling  on  the  motion.  Nor  can  we  consider 
any  error  that  might  have  been  urged  as  ground  for  a  new  trial 
below,  unless  it  had  been  so  urged.  Putnam  v.  Putnam,  supra, 
cited.     (Tietjen  v.  Snead,  195.) 

66.  Same — Bill  of  Exceptions — ^Error  Must  Affirmatively  Appear 
— Presumption  That  Buling  Is  Correct. — ^An  exception  to  a  rul- 
ing of  the  trial  court  in  excluding  evidence  is  not  properly  stated 
where  it  is  not  shown  that  the  witnesses  were  competent,  nor  that 
any  competent  questions  were  propounded,  nor  that  the  answer 
thereto,  if  allowed,  would  have  been  favorable  to  the  appellant. 
The  exclusion  may  have  been  proper,  or  the  party  complaining  may 
not  have  been  injured,  and  until  the  contraiy  is  shown  the  pre- 
sumption is  in  favor  of  the  correctness  of  the  ruling.  (Tietjen  v. 
Snead,  195.) 

67.  Same — ^Bill  of  Exceptions — Must  Show  It  Was  Submitted  to 
Opposite  Party— Bev.  Stats.  Ariz.  1887,  Par.  829,  Cited.— The 
bill  of  exceptions  must  show  that  it  has  been  submitted  to  the 
opposite  party  before  it  was  signed  and  filed,  as  required  by  section 
829,  supra,     (Tietjen  v.  Snead,  195.) 

681.  Same — Burden  of  Establishing — Presumptions  in  Favor  of  Judg- 
ment.— The  burden  of  establishing  error  is  upon  the  appellant, 
'    and  every  presumption  must  be  indulged  by  this  court  in  favor  of 
the  judgment  of  the  lower  court.     (Tietjen  v.  Snead,  195.) 

69.  Appeal  and  Error — Statement  of  Facts — Time  for  Filing — ^Bbv. 
Stats.  Ariz.  1887,  Pars.  843,  845,  Cited.— Where  it  appears  that 
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the  statement  of  facts  is  filed  after  the  term,  and  there  is  no 
order  entered  of  record  extending  the  time  for  filing,  it  will  be 
stricken  out  on  motion.    (Lemon  &  McCabe  v.  Ward,  219.) 

70.  Same — Begord — ^Bill  of  Exceptions — Motion  roR  New  Trial — ^As- 
signment OF  Error — Putnam  v.  Putnam,  ante,  p.  182,  24  Pac. 
323,  Cited  and  Approved. — Where  it  does  not  appear  that  a  motion 
for  a  new  trial  was  made  part  of  the  record  hj  bill  of  exceptions 
and  the  order  of  the  trial  court  in  overruling  the  motion  for  a  new 
trial  is  not  assigned  as  error  this  court  cannot  consider  any  error 
which  would  have  been  good  cause  for  a  new  trial.  (Lemon  &  Mc- 
Cabe y.  Ward,  219.) 

71.  Appeal  and  Error — Unoontradictsd  Evidence — Yerdiot. — ^Plain- 
tiff, defendant's  agent,  was  suddenly  injured  and  incapacitated  for 
work  for  several  weeks,  during  which  time  the  ofQce  was  in  charge 
of  other  employees  of  defendant,  who  failed  to  check  up  or  count 
the  plaintiff's  cash  for  two  or  three  weeks  after  the  injury.  They 
then  claimed  plaintiff  $800  short,  which  plaintiff  paid;  but  upon 
recovery  he  examined  the  books  and  asserted  that  he  had  paid  out 
money  to  the  company  and  for  the  company  for  which  they  should 
reimburse  him.  He  testified  that  on  the  day  of  his  injury  there 
was  $2,300  in  the  safe.  It  is  admitted  that  if  this  were  so  he  was 
not  short,  and  that  the  amount  recovered  is  due  him.  There  being 
no  evidence  to  dispute  his  statement,  the  verdict  of  the  juiy  based 
thereon  should  not  be  disturbed  on  appeal.  (Martin  v.  Wells,  Far- 
go &  Co.,  57.) 

72.  Appeal  and  Error — ^What  Appealable — ^Final  Judgments — Order 
Dissolving  Temporary  Injunction — History  Co.  vs.  Dougherty, 
POST,  p.  387,  29  Pac.  649,  Cited  and  Approved. — This  court  has 
jurisdiction  on  appeals  from  final  judgments,  citing  History  Co.  v. 
Dougherty,  supra.  This  court  has  no  jurisdiction  of  an  appeal  from 
an  order  dissolving  a  temporary  injunction;  it  not  being  a  final 
judgment.     (Bogan  v.  Pignataro,  383.) 

See  Criminal  Law,  1,  10;  Jury,  1;  Jury  Trial,  2;  Venue,  1. 

ASSESSMENT. 

How  made.     See  Statutory  Construction,  5;  Taxation,  2. 

1.  Assignments — Eeoording — Absence  of  Statute — Not  Oonstruo- 
tivb  Notice. — ^Where  there  is  no  law  providing  for  the  recording 
of  assignments  of  judgments  in  the  county  recorder's  office  such 
record  does  not  give  constructive  notice.  (Martin  v.  Wells,  Fargo 
&  Co.,  355.) 

2.  Same— Notice— Burden  of  Proof. — The  burden  of  proof  is  on  the 
assignee  to  show  that  the  judgment  debtor  had  notice  of  the  assign- 
ment before  his  set-off  was  obtained.     In  absence  of  proof  that 
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the  debtor  had  notice  of  the  assignment  prior  thereto  the  right  of 
set-off  still  exists.  (Martin  v.  Wells,  Fargo  ft  Co.,  355.) 
See  Set-off,  2. 

ASSIGNMENT    FOB   BENEFIT   OF   CBEDITOBS. 

1.    ASSIONMZNT  FOR  BENEFIT  OF  CREDITOBS — CRKDITOBS— LOEK — ^ASSION- 

OB'S  Interest  Terminated— Necessary  Parties— C!keditob'b  Bill. 
—By  virtue  of  an  assignment  every  bona  fide  creditor  of  the  as- 
signor has,  in  equity,  a  quasi  lien  upon  the  estate  assigned,  pro  rata 
of  his  debt,  as  was  collectible  under  the  terms  of  the  assignment. 
The  assignment  being  general  for  the  benefit  of  creditors,  the 
assignors  being  insolvent,  ceased  by  virtue  of  the  assignment  to  have 
any  further  interest  in  the  estate  assigned,  for  by  its  teorms,  if  there 
was  any  estate  remaining,  after  paying  the  individual  debts  of  the 
assignors,  it  was  to  be  applied  to  liquidating  the  partnership  debts 
of  the  firm  of  H.  k  Co.  Therefore  H.  and  T.,  assignors^  were  not 
necessary  parties. '  (Stiles  v.  Samamego,  48.) 

ASSIGNMENT   OF   EBBOB. 

failure  to  iile,  effect.    See  Appeal  and  Error,  28,  35,  52. 
Must  be  specific    See  Appeal  and  Error,  58. 
See  Appeal  and  Error,  2-3,  5,  46,  59-60. 

BANKS  AND   BANKING. 

1.  Banks  and  Banking — Cashiers— Bepbbssntations  bt— When 
Binding  upon  Bank — ^Defense. — In  the  absence  of  affirmation  of 
existing  facts  a  promise  made  by  the  cashier  of  a  bank  to  parties 
about  to  become  sureties,  that  their  contract  of  suretyship  would 
not  be  enforced  against  them,  is  a  mere  matter  of  form,  and  will 
not  bind  the  bank.  If  the  affirmations  were  relied  upon  the  plea 
should  be  in  fraud.    (Albuquerque  Nat.  Bank  y.  Stewart,  293.) 

2.  Banks  and  Banking — Checks — Befusal  to  Pat — No  Liabilitt  to 
Holder. — A  bank  is  not  liable  to  the  holder  of  a  check  drawn  by 
a  general  depositor  for  its  refusal  to  pay  the  check,  though  it  has 
sufficient  funds  of  the  drawer  to  pay  the  amount  called  for.  (Satter- 
white  V.  Melczer,  162.) 

BILL   OF   EXCEPTIONS. 

Must  contain  all  evidence  for  court  to  pass  upon  errors  in  admission 

and  exclusion  of  evidence  and  instructions.     See  Appeal  and 

Error,  53. 
Must  show  it  was  submitted  to  opposite  party.     See  Appeal  and 

Error,  67. 
Necessity  for.    See  Appeal  and  Error,  57. 
Purpose  of.    See  Appeal  and  Error,  39. 
Time  for  filing.    See  Appeal  and  Error,  51. 
When  unnecessary.    See  Appeal  and  Error,  37. 
See  Appeal  and  Error,  8-10,  12,  23,  25,  31,  66,  70. 
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BILL   OF   PAETICULABS. 

Objections  to  must  be  made  in  trial  court  and  must  be  specific* 

(Miller  v.  Green,  205.) 
See  Appeal  and  Error,  17. 

BOARD  OF  SUPERVISORS. 
1.  Board  op  Supervisors'  Powix  to  Bind  County  tor  Mileagb  in 
Serving  Subpcena  Outside  of  the  Territory — Rev.  Stats.  1887, 
Par.  579,  Clause  9,  Cited. — ^Where  it  appears  from  the  records  of 
the  proceedings  of  the  board  of  supervisors  that  the  sheriff  shall 
be  allowed  mileage  to  subpoBna  witnesses  without  the  territory  in  a 
specified  case,  such  employment  is  sufficient  to  bind  the  county; 
the  board  having  power,  under  statutes,  supra,  to  employ  means 
to  secure  the  attendance  of  necessaiy  witnesses  who  cannot  be 
secured  by  the  ordinary  process  of  the  court.  (Tavapai  County  v. 
O'Neal,  363.) 

See  Counties.  3;  Evidence,  5;  Statutory  Construction,  3. 

BOND. 

Form  might  be  disregarded,  but  it  must  comply  substantially  with 
requirements  of  statute  to  give  appellate  court  jurisdiction. 
(Johnston  v.  Letson,  344.)    See  Appeal  and  Error,  14. 

Injunction  bond  does  not  include  counsel  fees.    See  Injunctions,  !• 

Must  be  filed  at  proper  time.    See  Appeal  and  Error,  48. 

Of  officers;  when  new  one  must  be  given.    See  Appeal  and  Error,  6. 

Proper  one  is  prerequisite  to  appellate  jurisdiction.  (Reilly  v* 
Crowley,  286.)    See  Appeal  and  Error,  13-14. 

CASHIERS.    See  Banks  and  Banking,  1. 

CHAIRMAN   OP   BOAED   OF   SUPERVISORS. 
Power  to  bind  county.    See  Counties,  3. 

CHALLENGES.    See  Jury,  1. 

CHECKS. 

Refusal  to  pay;  no  liability  to  holder  on  part  of  bank.  See  Banks 
and  Banking,  2. 

CITIZENSHIP. 

Presumption  of  residence.    See  Mines  and  Mining,  1. 

CIVIL   SUITS.    See  Actions,  1. 

CLAIM   OR   COLOR. 

"Claim  or  color"  means  color  of  title.    See  Public  Lands,  1. 
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CLEEK   OF'CX)UBT. 

Fees  of.    See  Officers,  2. 

COLLATERAL   ATTACK.     See   Corporations,   4;    Judgments,   2,   4; 
Public  Lands,  7. 

COLOR. 

Defined.    See  Public  Lands,  1. 

CONCLUSIONS   OP   LAW. 

Must  not  be  pleaded.    See  Fraud,  4. 

CONSTITUTIONAL  LAW.    See  Irrigation,.  4;  Statutes,  1-3. 

CONSTRUCTION. 

An  answer  containing  elements  of  contract  and  fraud  averments 

essential  to  the  plea   of  fraud  will  be  construed  upon  the 

theory  of  contract.    See  Pleading,  8. 
See  Statutes,  1-2. 

CONTEMPT. 

1.  Contempt — Reyizw— Habeas  Cobpus. — This  court  will  not  grant  a 
writ  of  Tuibeas  corpus  where  a  party  has  been  committed  for  a 
contempt  by  a  court  having  jurisdiction  of  the  person  and  the 
subject-matter.     (Ex  Parte  Brown,  411.) 

CONTINUANCE.    See  Criminal  Law,  1;  Trial,  1. 

CONTRACTS. 

1.  Contracts — Dutt  to  Read — Signature  Binding  in  Absence  or 
Fraud. — ^A  person  of  ordinary  intelligence  is  bound  to  know  the 
contents  and  nature  of  an  instrument  he  signs,  unless  imposed  upon 
by  some  fraudulent  device  in  the  securing  of  his  signature.  (History 
Co.  V.  Dougherty,  387.) 
See  Appeal  and  Error,  7;  Counties,  3;  Irrigation,  1;  Principal 
and  Agent,  1;  Sales. 

CORPORATIONS. 

1.  Corporations— Creditor's  Bill — Stockholders — ^Unpaid  Subscript 
tions— Pleadings.— A  complaint  which  alleges  the  recovery  of  cer- 
tain judgments  against  a  corporation  while  the  subscriptions  of 
H.  and  T.  were  vital  and  unpaid,  and  that  execution  thereon  against 
its  property  had  been  returned  nulla  bona,  states  a  sufficient  cause 
of  action  in  that  connection  to  reveal  the  liability  of  H.  and  T.  and 
hence  the  assignee  of  their  estates.     (Stiles  v.  Samaniego,  48.) 

2.  Corporations — Foreign — ^Powers — Presumption. — In  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  a  foreign  corpora- 
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COEPORATIONS  (Continued). 

tion  has  the  same  powers  to  sue  and  be  sued,  to  appear  and  defend 
when  sued,  or  suffer  default  and  judgment  thereby,  as  a  domestic 
private  corporation.     (Keyser  v.  Shute,  336.) 

8.  Same — Judgments — Power  to  Ck)NFE8s — ^Incident  to  the  Bight 
TO  Sue  and  be  Sued. — ^A  private  corporation  has  the  right  to  con- 
fess judgment.     (Keyser  v.  Shute,  336.) 

4.  Same — Insolvent — Prefbbencbs — Confession  of  Judgment— Who 
May  Complain — ^Voidable — Collateral  Attack. — Even  though  it 
be  true  that  an  insolvent  corporation  may  not  give  a  preference 
by  confession  of  judgment  or  otherwise,  only  existing  creditors  can 
complain.  Such  preferential  judgment  is  not  void  but  voidable, 
and  is  not  subject  to  collateral  attack.     (Keyser  v.  Shute,  336.) 

COSTS. 

1.  Costs — ^Actions  at  Law— Losing  Parties  Pay  Costs. — ^Xn  actions 
at  law  it  is  a  general  rule  that  losing  parties  are  to  pay  the  costs. 
(United  States  v.  One  Hundred  and  Fifty  Cattle,  134.) 
See  Customs,  1. 

COUNTIES. 

1.  Counties — Claim  for  Money  against — Necessity  for  Presenta- 
tion OF  Claim  to  Board  of  Supervisors — ^Eev.  Stats.  Ariz.  1887, 
Pars.  384,  407,  552,  Cited  and  Construed  and  Remedy  Provided 
Held  Exclusive. — Presentation  of  a  claim  against  a  county  to  the 
board  of  supervisors  for  its  action  is  a  condition  precedent  to  the 
maintenance  by  the  claimant  of  an  action  thereon,  and  the  remedy 
prescribed  by  statutes,  supra,  for  the  establishment  and  enforce- 
ment of  claims  for  money  against  the  county  is  exclusive.  (Tavapai 
Co.  V.  O'NeUl,  363.) 

2.  Same — Same — Claims  Allowed  in  Part — Claimant  Must  Accept 
AS  Pull  Settlement  or  Wholly  Reject — ^Rev.  Stats.  Ariz.  1887, 
Pars.  414  and  383,  Cited. — ^Paragraph  414,  9upra,  requires  the 
.claimant,  if  he  be  dissatisfied  with  the  allowance  by  the  board 
to  either  forego  the  part  rejected  or  submit  his  claim  as  a  whole 
to  the  courts.  An  agreement  between  the  board  of  supervisors  and 
the  claimant,  providing  that  the  acceptance  by  the  claimant  of  a 
warrant  for  a  part  of  his  claim  shall  not  operate  to  affect  the  claim- 
ant's right  to  proceed  by  suit  to  establish  his  whole  claim,  is  void. 
(Yavapai  Co.  v.  O'Neill,  363.) 

8.  Counties — Contracts — Chairman  of  Board  of  Supervisors — ^Dis- 
trict Attorney — Power  to  Bind  County. — ^Whether  the  board  of 
supervisors  could  make  a  valid  agreement  to  pay  compensation  for 
arrest  made  outside  the  territory  is  not  determined.  The  chair- 
man of  the  board,  by  virtue  of  his  office,  cannot  bind  the  county, 
nor  can  the  district  attorney.     (Yavapai  Co.  v.  O'Neill,  363.) 
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COURTS. 

1.  G0nBT&— RSGULASTTT     OF     PROCXEDINOS — ^PRXSUXFTIONS — WjLST    Of 

BiooBD— Spkcial  Tebi£— CoNyxNiNO  Obdek.— While  what  is  recited 
in  the  record  of  a  court  of  general  jurisdiction  as  having  been  done 
is  presumed  to  be  done,  this  presumption  will  not  put  into  the 
record  what  is  not  there.  The  record  of  a  special  term  must  show 
that  it  met  according  to  law  and  upon  due  notice.  (Territoiy  v. 
Delinquent  Tax  List,  69.) 

2.  CouKTs — Special  Terms — ^Recced. — The  record  must  affirmatively 
show  the  authority  by  which  a  special  teim  is  held.  (Territory  ▼. 
Delinquent  Tax  List,  69.) 

B.  Courts — Supreme  Court>-No  Power  to  Mabx  Rules — ^PRAcncR 
IN  TO  BE  Determined  by  Judicial  Construction. — The  legislature 
has  conferred  no  power  upon  this  court  to  make  rules  of  practice. 
These  must  be  supplied  by  judicial  construction.  (Putnam  ▼.  Put- 
nam, 182.) 

4.  Courts — ^United  States  Supreme  Court— Decisions  Bindino  on 
Territorial  Courts — Construction  op  Local  Statutes. — ^The  ter- 
ritorial courts  are  completely  subordinate  to  the  United  States 
Supreme  Court.  It  is  the  court  of  final  resort,  and  its  decisions  are 
binding  and  conclusivo  upon  this  court  in  the  construction  of  our 
local  statutes  as  well  as  in  other  cases.  (Oreer  y.  Richards^  227.) 
See  Officers^  2. 

CREDITORS. 

lien  of  upon  estate  assigned.    See  Assignment  for  Benefit  of  Cred- 
itors, 1. 

CREDITOR'S   BILL. 

To  enforce  unpaid  stock  subscriptions  maintainable  against  assignee 
of  subscribers.    (Stiles  t.  Samaniego,  48.) 

CRIMINAL   LAW. 

1.  Criminal  Law  —  Continuances  —  Affidavits  —  XJnoertaintt  — 
Granting  Discretionary — ^Appeal  and  Error — Reviewed  Only 
When  Refusal  Unjust. — ^When  affidavits  for  continuance  fail  to 
state  that  the  party  expects  to  procure  the  testimony  of  the  wit- 
nesses at  any  time,  with  such  uncertainty,  a  criminal  case  ought  not 
to  be  continued.  A  continuance  in  a  criminal  action  rests  in  the 
sound  discretion  of  the  court  and  will  not  be  reversed  except  in  cases 
manifestly  arbitrary  and  unjust.     (Territory  ▼.  Dooley,  60.) 

2.  Criminal  Law — Evidence. — Evidence  to  show  that  between  March 
12  and  April  15,  1889,  the  defendant  Meyer,  agent  of  Wells,  Fargo 
ft  Co.,  disposed  of  certain  of  its  money  orders  for  his  personal 
benefit  was  admissible  as  tending  to  connect  defendant  with  any 


Criminal  Law.  465 


CEIMINAL   LAW  (Continued). 

shortage  in  the  office  after  April  15th,  although  it  was '  admitted 
that  the  money-order  business  had  been  correctly  reported  up  to 
said  date,  for  the  reason  that  these  reports  were  not  sent  in  when 
due,  but  were  retained  by  defendant  for  days  after  they  should 
have  been  forwarded.     (Territory  v.  Meyer,  199.) 

3.  Same — Same — ^Admission — Statements  Made  by  Authority  of 
Accused. — Where  it  is  the  duty  of  a  clerk  to  make  out  statements 
of  the  business  of  the  office,  under  defendant's  instructions,  and 
such  statements  so  made  are  placed  upon  defendant's  desk,  where 
ho  is  frequently,  and  called  to  his  attention,  the  evidence  is  suf- 
ficient to  show  that  defendant  has  knowledge  of  their  contents, 
and  they  are  properly  admitted  as  admissions  by  defendant  as  to 
their  contents.     (Territory  v.  Meyer,  199.) 

4.  Same — Instructions  to  Jury — ^Proof  of  Embezzlement  of  Money 
Orders  Sufficient  under  Indictment  for  Embezzling  Money. — 
Defendant  used  money  orders,  for  his  own  benefit,  in  form  and  pur- 
porting on  their  face  to  be  receipts  for  money  by  defendant,  as 
agent  of  the  company,  to  be  repaid  to  the  holders  by  the  company. 
In  legal  effect  such  use  amounted  to  a  payment  to  him  of  the  money 
they  called  for,  and  he  is  estopped  from  denying  its  receipt.  An 
instruction,  upon  a  trial  for  embezzlement  of  money,  that  if  the 
jury  should  believe  from  the  evidence  that  the  defendant  used 
certain  orders  in  the  payment  of  his  debts,  and  that  he  did  not 
actually  receive  the  money  for  them,  he  could  not  be  convicted  for 
the  embezzlement  of  the  orders,  is  properly  refused.  (Territory 
V.  Meyer,  199.) 

5.  Same — Same — Agent  Entitled  to  Commission  not  Part  Owner.— 
An  instruction  asked  by  defendant,  that  if  defendant  was  agent 
of  the  company  and  entitled  to  a  commission  on  the  net  proceeds 
he  would  be  a  part  owner  therein  and  could  not  be  guilty  of  em- 
bezzlement should  he  convert  the  whole  thereof  to  his  own  use, 
is  properly  refused.     (Territory  v.  Meyer,  199.) 

6.  Same— Rev.  Stats.  Ariz.  1887,  Sec.  788,  of  Penal  Code,  Cited  and 
Construed — Elements  of  Crime — ^Aoent  Entitled  to  Commission 
— Trustee  as  to  Remainder. — To  sustain  a  conviction  under  the 
statute,  these  facts  must  be  shown:  (1)  The  trust  relation;  (2) 
the  possession  or  control  of  the  property  by  virtue  of  the  trust; 
and  (3)  the  fraudulent  appropriation  of  the  property  not  in  the 
due  and  lawful  execution  of  the  trust.  If  an  agent  authorized  to 
carry  on  a  business  for  his  principal  receives  a  commission  upon 
the  proceeds  of  the  business  he  is  still  a  trustee  for  the  use  of  his 
principal  as  to  the  remainder,  and  has  in  his  possession  property 
by  virtue  of  his  trust.     (Territory  v.  Meyer,  199.) 

7.  Criminal  Law  —  Evidence  —  Previous  Conversation  between 
Prosecuting  Witness  and  Defendant. — A  defendant  will  not  be 
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CEIMINAL   LAW  (Continued). 

permitted  to  testify  as  to  a  conversation  between  the  prosecuting 
witness  and  himself  three  hours  before  the  alleged  assault.  (Ter- 
ritory V.  Dooley,  60.) 

8.  Same — Jury — ^Impeaching  Vebdict. — A  jury  cannot  impeach  their 
own  verdict  by  a  showing  that  in  their  deliberations  tiiey  arrived 
at  their  verdict  by  some  of  them  being  persuaded  that  the  punish- 
ment would  be  light.     (Territory  v.  Dooley,  60.) 

9.  Same — Same — Custody — Sworn  Officer. — There  is  no  provision  of 
the  criminal  statutes  requiring  an  officer  in  charge  of  the  jury  to  be 
sworn.    (Territory  v.  Dooley,  60.) 

10.  Sams — ^Appeal  and  Eebor — ^Instructions  to  Jury — ^Failure  to  Ik- 
STRuer  Jury — Request  Must  be  Made  or  Error  Waived. — ^Where 
the  court  did  not  charge  the  jury  that  they  could  render  a  verdict 
for  an  assault  with  a  deadly  weapon,  or  any  less  offense,  the 
defendant,  not  having  asked  for  such  instruction,  cannot  take 
advantage  on  appeal  of  the  failure  so  to  instruct,  though  a  refusal 
on  request  would  have  been  error.     (Territory  v.  Dooley,  60.) 

11.  Criminal  Law — Moral  Certainty — Beasonable  Doubt. — Proof  to 
a  moral  certainty  is  not  required  in  a  criminal  case.  All  reasonable 
doubt  of  defendant's  guilt  must  be  removed — ^no  more.  (Territory 
V.  Clanton,  1.) 

12.  Same  —  Witness  —  Vbractty  —  Character — Evidence — Qenerai* 
Beputation — Procedure  Bbgulated  by  Statute  in  Force  at  Time. 
— Confining  proof  of  character  of  a  witness  to  his  general  reputation 
in  the  neighborhood  where  he  resided,  for  truth  and  veracity,  is  the 
common-law  rule  adopted  by  the  new  statute,  and  the  course  of 
procedure  in  criminal  and  civil  trials  is  governed  by  the  law  in 
force  at  the  time.    (Territory  v.  Clanton,  1.) 

18.  Criminal  Law — Province  of  Jury — Judges  of  Facts. — It  is  the 
exclusive  province  of  the  jury,  aided  by  the  court  only  as  to  questions 
of  law,  to  say  what  fact  or  facts  have  been  proven  or  not.  (Ter- 
ritory V.  Kay,  92.) 

14.  Same — Instructions — Assumption  of  Material  Facts  as  Proven. 
—Assumption  of  material  facts  as  proven  in  an  instruction  is  error. 
(Territory  v.  Kay,  92.) 

15.  Same — Same— Degree  of  Proof— Reasonable  Doubt.— An  instruc- 
tion in  a  murder  case  to  "weigh  the  testimony  of  all  the  witnesses 
in  the  case,  and  from  that  examination  of  all  the  testimony,  and 
all  that  has  been  given  in  the  case,  and  render  such  a  verdict  as 
you  believe  is  fair,  just,  and  right,"  is  error,  though  a  proper 
instruction  as  to  the  degree  of  proof  required  as  that  which  satis- 
fies beyond  a  reasonable  doubt  was  given  in  another  part  of  the 
charge.    (Territory  v.  Kay,  92.) 
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CUSTOMS. 
1.  Customs — Seizure  of  Goods — Proceedings  at  Law — When  Claim- 
ant Liable  for  Costs— 18  U.  S.  Stats,  at  Large,  188,  189,  Seo.  16 
Cited. — ^In  cases  of  seizure  of  goods  for  violation  of  the  castomg 
laws,  the  proceeding  is  at  common  law.  Only  in  cases  of  a  payment 
or  forfeiture  is  the  claimant  or  property  seized  liable  for  cost  of 
same.    (United  States  v.  One  Hundred  and  Fifty  Cattle,  134.) 

DAMAGES. 

1.  Damages — Measure  of— Actual  Compensation  for  Loss. — ^In  ac- 
tions for  breach  of  contract  the  circumstances  of  each  case  must 
determine  what  measure  of  damages  should  apply,  having  in  view 
always  the  giving  of  actual  compensation  for  actual  loss.  (Slaughter 
T.  Marlow,  429.) 

2.  Damages — ^Negligence — Defense — ^Want  of  Interest  in  Propertt 
— Evidence. — In  an  action  for  damages  for  the  negligent  destruc- 
tion of  a  house  by  fire,  where  the  defense  is  that  the  plaintiff  has 
no  titlo  to  the  property,  evidence  that  plaintiff  had  built  the  house 
upon  land  belonging  to  a  third  party,  without  any  agreement  or 
authority  so  to  do,  is  proper  as  tending  to  show  that  plaintiff  had 
no  property  interest  in  the  house  for  which  he  could  recover.  (Pres- 
cott  etc.  B.  B.  Co.  v.  Bees,  317.) 

See  Injunctions,  1;  Irrigation,  2,  5;  Sales,  1-2. 

DEBT. 

Promissory' note  held  by  non-resident  taxable  only  at  place  of  resi- 
dence of  the  owner,  which  is  the  situs  of  the  note  for  purposes 
of  taxation.    See  Taxation,  3. 

DEPENSB. 

Homestead  exemption.    See  Mortgages,  3. 

See  Ejectment,  1;  Irrigation,  5;  Pleading,  1,  2,  4. 

DEGBEE   OP   PBOOP.    See  Criminal  Law,  15. 

DILIGENCE.    See  New  Trial,  1. 

DELINQUENT    TAXES. 

Collection  proceeding  in  rem.    See  Taxation,  4-5. 

DISTBICT   ATTOBNEY. 

Power  to  bind  county.    See  Counties,  S. 

EJECTMENT. 
1.   Ejectment — Defense — Estoppel   in   ?ais. — Kales,   mortgagee  of 
Bryan,  was,  upon  Bryan's  death,  appointed  administrator  of  his  es- 
tate at  the  widow's  suggestion.    To  enforce  his  mortgage  debt  K. 
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brought  suit  against  himself  as  administrator  and  the  property  was 
sold  for  its  market  value  to  him  under  the  order  of  sale.  The  widow 
and  plaintiif,  her  grantee,  had  full  knowledge  of  th6  suit  to  fore- 
close and  sale  but  failed  to  redeem.  Kales  assigned  the  certificate 
to  Pinney,  who  with  his  grantees  were  in  possession  for  more  than 
three  years  prior  to  the  commencement  of  the  action,  paying  taxes 
and  making  valuable  improvements,  with  the  knowledge  and  ac- 
quiescence of  the  widow  and  plaintiff.  Though  the  decree  under 
which  the  sale  was  made  may  have  been  a  nullity,  likewise  the 
sale,  the  plaintiff  and  the  widow,  knowing  that  the  claim  of  the 
defendants  to  the  property  rested  upon  that  sale,  by  remaining 
silent  and  permitting  the  expenditures  by  defendants,  are  now  es- 
topped to  assert  title.    (Bryan  v.  Pinney,  412.) 

2.  Same — Moetoaoes — ^Invalid  Foreclosure — Assignee  of  Certsi- 
CATS  or  Sale  Subrogated  to  Bights  of  Mortgagee — Mortgagee  in 
Possession. — The  mortgagee,  under  an  attempted  foreclosure,  pur- 
chased the  property  at  the  sale  for  the  amount  of  the  debt,  and 
assigned  the  certificate,  for  value,  to  defendants,  who  thereby  if  the 
sale  under  foreclosure  was  invalid  became  the  assignees  of  the  mort- 
gage debt.  The  defendants  entered  peaceably  into  possession,  with 
plaintiff's  knowledge,  and  made  improvements.  The  possession 
being  lawful,  defendants  are  mortgagees  in  possession  after  condi- 
tion broken,  and  should  be  protected  therein.  (Bryan  v.  Pinney, 
412.) 

4.    EjECTMEN'r--RlGHT  OF  POSSESSION  BASIS — ^MORTGAOfcS — M0fiTG4GES 

IN  Possession — Purchasers  under  Invalid  Judgment — ^Payment 
OF  Debt  Condition  of  Recovery. — The  action  of  ejectment  is  based 
on  the  right  of  possession.  When  it  appears  that  plaintiff's  testator 
mortgaged  the  premises  to  one  Kales,  who  in  his  individual  capacity 
sued  himself  as  administrator  of  the  mortgagor  and  bought  the  land 
under  order  of  sale  made  under  the  decree  of  the  court  therein,  the 
grantees  of  Kales,  being  in  possession  will  be  subrogated  to  Kales' 
rights  under  the  mortgage  and  be  held  mortgagees  in  possession, 
and  entitled  to  remain  in  possession  till  the  debt  and  requirements  of 
equity  are  fully  met.     (Bryan  v.  Brasius,  433.) 

3.  Ejectment — Mortgagee  in  Possession — Payment  of  Debt  Con- 
dition OF  Recovery. — Facts  held  to  exist  which  constitute  defendant 
a  mortgagee  in  possession  and  that,  so  long  as  the  mortgage  debt 
remained  unpaid,  he  could  not  be  dispossessed.  (Bryan  v.  Kales, 
423.) 

6.  Same — Mortgagor  against  Mortgagees  in  Possession — ^Limitation 
OF  Actions — Bar  Does  not  Affect  Payment  of  Debt  as  Condition 
OF  Recovery. — In  an  action  of  ejectment  against  mortgagees  in 
possession  the  plea  that  the  debt  secured  by  the  mortgage  is  barred 
bv  the  statute  of  limitations  will  not  avoid  the  necessity  of  paying 
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EJECTMENT  (ConUnued). 

the  debt  as  a  condition  to  the  recovery  of  possession.     (Bryan  ▼• 
Brasius,  433.) 

See  Public  Lands,  7. 

ELECTION.    See  Pleading,  1;  Sales,  2. 

EMBEZZLEMENT. 

Proof  of  embezzlement  of  money  order  sniBeient  under  indietment 

for  embezzling  money.     (Territory  y.  Meyer,  199.) 
See  Criminal  Law,  4. 

EMINENT   DOMAIN. 

1.  Eminent  Domain — ^Power  or  Terbitort  to  Provide  for  Exercise  or 
— Bev.  Stats.  Ariz.  1887,  Title  22,  "Eminent  Domain,"  Cited — 
Within  Legislative  Powers  Delegated  by  Bev.  Stats.  XT.  S., 
1878,  Sec.  1851 — Idem,  Organic  Law  of  Arizona,  Bev.  Stats.  Ariz. 
1901,  Par.  15,  Cited. — Congress,  having  power  to  pass  an  act  pro- 
viding for  the  exercise  of  the  power  of  eminent  domain  in  the 
territory,  has  delegated  this  power,  by  section  1851,  supra,  to  the 
territorial  legislature.     (Oury  v.  Goodwin,  255.) 

2.  Same — Pubuc  Use — ^How  Determined. — There  is  no  definition  of  a 
public  use  yet  formulated  to  which  one  can  go  as  a  certain  criterion. 
To  know  what  is  a  public  use  which  authorizes  the  power  of  eminent 
domain  recourse  must  be  had  to  eases  rather  than  to  definitions. 
(Oury  V.  Goodwin,  255.) 

3.  Same — Same— Uses  Apparently  Private — General  Welfare — 
Public  Policy. — ^Tn  many  instances  where  various  states  have 
clothed  private  corporations  and  individuals  with  the  power  of 
eminent  domain  there  is  no  participation  by  the  general  public,  and 
the  public  use  consists  in  the  purely  incidental  benefits.  Peculiar 
conditions,  and  the  great  benefit  that  would  result  to  the  general 
public  seemed  to  justify  a  public  policy  authorizing  the  taking  of 
private  property  to  promote  the  general  welfare.  (Oury  v.  Good- 
win, 255.) 

4.  Same — Private  Ownership  Must  Yield  to  Pubuc  Necessity — 
"Public  Necessity"  Defined. — All  condemnation  acts  are  predi- 
cated jn  the  proposition  that  private  ownership  must  yield  to  public 
necessity.  "Public  necessity"  often  means  public  convenience  and 
advantage.     (Oury  v.  Goodwin,  255.) 

5.  Same — General  Laws — To  Develop  Besourcbs. — ^A  territory  may 
legislate  by  laws  general  in  their  operation,  exercising  the  power 
of  eminent  domain,  that  its  advantages  and  resources  may  receive 
the  fullest  development  for  the  general  welfare^  (Oury  v.  Goodwin^ 
255.) 

See  Irrigation,  4;  Statutes,  1. 
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EQUALIZATION.    Bee  Statutory  Construction,  3. 

EQUITY. 

1.  Equity — Laches — Action  to  Set  Aside  Judgment  of  Forbglosubx. 
—Where  plaintiff's  grantor  stood  by  and  saw  property  sold  under 
foreclosure,  failed  to  redeem,  brought  no  action  to  set  aside  the 
judgment  of  foreclosure,  for  nearly  four  years  saw  the  property 
enhance  greatly  in  value,  saw  it  sold  time  and  time  again,  then  sells 
it  to  the  plaintiff,  who  aska  that  the  judgment  be  annulled  and  the 
subsequent  transfers  canceled,  equity  will  refuse  relief,  the  parties 
haying  slept  too  long  on  th^  rights.    (Bryan  v.  Pinney,  27.) 

EQUITY   AND   LAW. 

Distinction  beti^en  "law"  and  "equity"  preserved  in  aotion  to  quiet 

title.    See  Action  to  Quiet  Title,  1. 
No  distinction  between.    See  Actions,  1. 

EBBOBS. 

Assumption  of  material  facts  as  proven  in  an  instruction  is  error. 

See  Criminal  Law,  14. 
Burden  of  establishing  on  appellant.    See  Appeal  and  Error,  68; 

Jury  Trial,  2. 
How  made  part  of  record.    See  Apx>eal  and  Error,  42. 
Must  affirmatively  appear.    See  Appeal  and  Error,  66;  Jury  Trial,  2. 

ESTOPPEL. 

Purchase  of  outstanding  title  does  not  admit  title  in  grantor  of 

purchaser.    See  Title,  1. 
In  pais — defense  in  action  of  ejectment.    See  Ejectment,  1. 
Estoppel  of  record — ^judgment  cannot  be  without  there  are  ad^nse 

parties.    See  Judgments,  6. 

EVIDENCE. 

1.  Evidence — Contents  of  Telegram — ^Pabol  Evidence — ^Foundation 
— Communications  between  Plaintiff  and  Thibd  Parties. — In 
an  action  by  a  sheriff  against  a  county  for  fees  a  witness  was  per- 
mitted to  testify  to  the  contents  of  certain  telegrams.  This  was 
erroneous,  as  the  proper  foundation  was  not  laid  for  the  admission 
of  parol  evidence  of  their  contents,  and  because  communications 
between  a  sheriff  and  a  third  person  are  incompetent  to  establish 
an  agreement  between  the  sheriff  and  board  of  supervisors  relative 
to  the  subject-matter  of  such  communications.  (Tavapai  Co.  v. 
O'Neill,  363.) 

2.  Evidence — Materiality — ^Presumption. — Objection  to  a  question 
put  to  a  witness  as  to  whether  he  did  not  consider  the  security  for 
the  individual  note  ample  at  the  time  the  loan  was  made  properly 
sustained,  as  it  is  to  be  presumed  he  did  from  the  fact  of  tbe 
loan  being  made,  and  it  is  not  to  be  considered  as  tending  to  show 
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EVIDENCE  (Continued). 

that  the  firm  note  was  or  was  not  given  as  additional  security  at 
a  time  months  later.    (Lewis  v.  Hayden,  277.) 

8.  BAiiE — Sams — Conteadicting  Fact  Admitted. — Evidence  that  Web- 
ster,  the  partner  making  the  individual  note,  was  indebted  to  the 
firm  at  the  time  the  note  was  made,  unless  the  holder  knew  he  was 
BO  indebted,  would  not  be  material  further  than  as  indicating 
whether  the  loan  was  made  for  his  own  benefit  or  for  that  of  the 
firm,  but  as  it  was  conceded  it  was  used  for  the  firm  it  was  properly 
excluded.    (Lewis  ▼.  Hayden,  277.) 

4.  Same — Expert  Testimony — ^Failure  to  QuAursr— Harmless  Er- 
ror.— Where  one  of  the  members  of  the  firm  had  testified  that  certain 
words  had  been  substituted  for  others  originally  upon  the  note, 
it  was  not  error  for  the  court  to  refuse  to  permit  him  to  testify 
that  the  erasures  had  been  made  with  a  chemical,  he  having  not 
qualified  as  an  expert  and  the  firm  having  had  the  benefit  of  his 
positive  testimony  as  to  the  change.    (Lewis  v.  Hayden,  277.) 

6.  Evidence — Minutes  of  Board  or  Supervisors  Best  Evidence — 
Presumptions — ^Parol  Evidence  not  Admissible — ^Bev.  Stats. 
Ariz.  1887,  Pars.  394,  395,  Cited. — Statutes,  supra,  require  that 
the  clerk  of  the  board  of  supervisors  shall  record  all  proceedings  of 
the  board,  and  that  the  board  must  cause  such  a  record  to  be  kept. 
It  will  be  presumed  that  the  board  and  its  clerk  have  done  their 
duty  and,  if  the  board  made  an  order,  that  there  is  a  record  of  it. 
Such  record  is  the  best  and  only  evidence  of  such  order.  In 
the  absence  of  a  showing  that  there  is  no  record  of  the  action  of 
the  board,  parol  evidence  is  not  competent  to  prove  the  action 
of  the  board.     (Yavapai  Co.  v.  O'Neill,  363.) 

6.  Evidence — Belevancy. — In  an  action  upon  a  written  contract, 
ordering  thirty-nine  books,  evidence  that  at  the  time  of  the  order 
the  agent  was  only  soliciting  subscriptions  for  the  entire  thirty-nine 
volumes  was  irrelevant.     (History  Co.  v.  Dougherty,  387.) 

7.  Evidence — Belevancy — ^Admission  as  to  Previous  Arrest  tor 
Other  Crime. — Evidence  of  the  admission  of  the  defendant  that 
he  was  arrested  for  robbing  the  government,  and  that  it  cost  him 
a  good  deal  of  money  to  get  out  of  it  held  irrelevant  where  it 
had  no  connection  with  the  crime  charged  and  reversible  error  as 
tending  to  prejudice  the  jury.     (Territory  v.  Youree,  346.) 

See  Appeal  and  Error,  3,  15-16,  18-20,  22-24,  32-33,  54,  62,  71; 
Criminal  Law,  2-3,  7,  12;  Damages,  2;  Larceny,  1;  Lease,  1; 
Mines  and  Mining,  2-3;  Mortgages,  2;  New  Trial,  1;  Pleading, 
6;  Public  Lands,  2;  Bape,  1;  Sales,  2;  Statutory  Construc- 
tion, 5. 

EXCEPTIONS. 

How  brought  into  record.    See  Appeal  and  Error,  87. 
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EXCLUSION   OP   EVIDENCE. 

Assignment  of  error  based  upon  must  be  saved  by  motion  for  new 
trial.  (Albuquerque  Nat  3ank  v.  Stewart,  293.)  See  Appeal 
and  Error,  3. 

EXECUTIONS. 

1.  Executions — To  Whom  Directed— Laws  1889,  Sec.  2,  f.  37,  Con- 
strued— Bev.  Stats.  Ariz.  1887,  Par.  1895,  Repealed — ^Bkv.  Stats.  I 
Ariz.  1887,  Par.  512,  Cited. — Statute,  supra,  provides  that  an  ex»-  \ 
eution  must  be  directed  to  the  sheriff  of  the  county  where  it  is  i 
served,  and  repeals  the  provision  of  the  Revised  Statutes  of  Ari- 
zona of  1887,  supra,  which  permitted  its  direction  to  constables. 

The  "other  officer"  referred  to  in  the  act  of  1889  refers  to  the  pro- 
vision of  paragraph  512  of  the  Revised  Statutes  of  Arizona  of  1887, 
which  designates  other  officers  who  shall  perform  his  duties  in  caae 
of  his  disqualification.     (Satterwhite  v.  Melczer,  162.) 

2.  Same— Levy— Upon  Monet— Acts  1889,  p.  39,  Sec.  9,  Clause  2, 
Cited. — ^Under  statute,  supra,  to  make  a  valid  levy  upon  money 
the  officer  must  reduce  it  to  possession.  (Satterwhite  ▼•  Melczer, 
162.) 

8.  Same — Saio^— Rbtxtrn — Binding  upon  Judgment  Creditor. — ^Where 
an  officer  has  made  return  of  an  execution  stating  that  he  has 
levied  upon  money  in  the  hands  of  a  bank  belonging  to  the  judgment 
debtor.  Wise,  the  fact  that  such  bank  was  a  simple  debtor  to  Wise 
and  that  he  had  no  specific  money  in  its  hands  as  bailee  cannot 
change  the  effect  of  the  levy  from  one  upon  mon^  to  one  upon 
a  debt.     (Satterwhite  v.  Melczer,  162.) 

EXEMPTION. 

Homestead;  Defense.    See  Mortgages,  8. 
See  Statutory  Construction,  4. 

EXPERT. 

Failure  to  qualify.    See  Evidence,  4. 

FALSE  REPRESENTATIONS. 

Must  be  concerning  some  fact.    See  Frauds  8. 
When  actionable.    See  Fraud,  3. 

FEES. 

Counsel,  not  included  in  injunction  bond  under  statute.     See  In- 
junctions, 1. 
See  Officers,  2;  Sheriffs,  1,  2,  8;  Sheriff's  Fees,  1. 

FINAL  JUDGMENTS. 

Order  dissolving  temporary  injunction  not  a  final  judgment.   There- 
fore not  appealable.     (Bogan  v.  Pignataro,  383.) 
Bee  Appeal  and  Error,  72. 
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FIXTURES.    See  Eeal  Property,  1. 

rOBCIBLE  ENTEY  AND  DETAINEB, 

1.  Forcible  Entry  and  Detainer — Statutory  Remedy. — The  action 
of  forcible  entry  and  detainer  does  not  exist  independent  of  stat- 
ute.    (Bishop  V.  Perrin,  350.) 

2.  Same —  issxte  Involved — Jurisdiction — Summary  Remedy — Rev. 
Stats.  1887,  Par.  2016,  Cited. — Statute,  supra,  provides  that  the 
only  issue  shall  be  the  right  of  actual  possession.  The  action  may  be 
tried  by  the  probate  judge  or  justice  of  the  peace,  and  is  summary 
in  character.     (Bishop  v.  Perrin,  350.) 

8.  Samk— Appeals — ^When  Permitted — Rev.  Stats.  1887,  Par.  2026, 
Cited  and  Construed. — Statute,  supra,  grants  the  right  of  appeal 
when  the  damages  exceed  one  hundred  dollars,  but  in  no  ease  from 
a  judgment  on  the  "right  of  actual  possession."  The  general  stat- 
ute of  appeals  does  not  apply  except  where  the  appeal  is  specially 
allowed.     (Bishop  v.  Perrin,  350.) 

FORECLOSURE.    See  Judgments,  5,*  Mortgages,  8,  4,  5. 

FRAUD. 

a.  Fraud — ^False  Representations  as  to  Title— Pleading — ^Failubb 
to  State  Cause  or  Action. — ^Where  it  appears  from  the  complaint 
that  the  fraud  alleged  to  have  been  practiced  upon  the  vendee  re- 
lated solely  to  the  title  of  the  property  sold  to  him,  and  there  is 
no  allegation  that  the  false  representation  made  by  ihe  vendor  was 
to  any  matter  peculiarly  within  his  knowledge,  and  that  the  vendee 
has  been  guilty  of  gross  carelessness  in  failing  to  investigate  the 
title  and  right  of  possession,  and  in  failing  to  demand  a  warranty 
deed  a  demurrer  to  the  complaint  is  properly  sustained.  (Bianconi 
T.  Smith,  320.) 

2.  Sams— Real  Property — Sales  —  Fraxtdulent  Representation — 
When  Actionable. — ^A  vendee  may  maintain  an  action  for  dam- 
ages against  his  vendor,  upon  a  sale  of  real  property,  upon  the 
ground  of  false  and  fraudulent  representations,  when  they  relate 
to  some  matter  collateral  to  the  title  and  right  of  possession,  or 
relate  to  some  matter  connected  with  the  title  peculiarly  within 
the  knowledge  of  the  vendor,  and  not  otherwise.  (Bianconi  v. 
Smith,  320.) 

8.  Fraud — Representations  as  to  Existing  Intent  to  do  Acts  in 
Future. — Fraud  cannot  be  predicated  upon  a  representation  of  an 
existing  intent  thereafter  to  do  or  not  to  do  a  particular  thing. 
(History  Co.  v.  Dougherty,  387.) 

4.  Same — Pleading — Conclusions  op  Law. — ^An  answer  to  a  complaint 
alleging  a  written  contract  for  the  purchase  of  certain  books,  setting 
up  that  the  defendant  made  an  oral   agreement  with   plaintiff's 
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FRAUD    (Continued). 

agent,  and  that  immediately  thereupon,  the  agent  fraudulently  sub- 
stituted a  written  memorandum  expressing  an  entirely  different 
contract,  is  subject  to  demurrer.  The  application  of  the  epithet 
"fraudulent"  to  the  transaction  is  not  a  sufficient  allegation  of 
fraud.  Facts  showing  fraud  must  be  alleged.  (History  Go.  v. 
Dougherty,  387.) 
See  Pleading,  2. 

FUNDAMENTAL  EBBOB.    See  Appeal  and  Error,  2,  8. 

GENEBAL  LAWS.    See  Eminent  Domain,  4. 

GOVEBNOB. 

Cannot  be  mandamused.    See  Mandamus,  1. 

OBAND  JUBY.    See  Appeal  and  Error,  55. 

GBANT. 

Construction  of.    See  Public  Lands,  1. 

HABEAS  COBPUS.    See  Contempt,  1. 

HABMLESS  EBBOB.     See  Appeal  and  Erro]|  19,  82;   Erideaes^  4; 
Jury,  1. 

HOLDEB. 

Bona  fide.    See  Negotiable  Instruments,  1,  2. 

IDENTITY. 

Of  persons  cannot  be  presumed  from  identity  of  names.    See  Judg- 
ments, 2,  8,  5. 

IMPEACHMENT. 

Of  witnesses.    See  Larceny,  1;  Witnesses,  2. 

IMPBOVEMENTS. 

Not  exempt,  although  right  of  way  belonging  to  railroad  is.    See 
Statutory  Construction,  4. 

INDIANS. 

1.  Indians — Reservations — ^Pakt  op  Tkrritort — Subject  to  Legis- 
lative AND  Judicial  Control — Rev.  Stats.  U.  S.  (Organic  Act) 
1878,  Secs.  1839,  1840,  Cited  and  Constrxted. — ^In  absence  of 
treaty  or  other  express  exclusion  an  Indian  reservation  becomes  part 
of  the  territory  for  legislative  and  judicial  control,  subject,  how- 
ever, to  the  power  of  the  general  government  to  make  regulations 
respecting  the  Indians,  etc.  Statutes,  supra,  cited  and  construed. 
(Territory  v.  Delinquent  Tax  List,  302.) 
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INJUNCTIONS. 

1.  Injunctions—Bond — Damages — Counsel  Fees — Coicp.  Laws  Ariz. 
1877,  Seos.  2544-2555,  Cited  and  Construed. — Counsel  fees  are  not 
recoverable  upon  an  injunction  bond  conditioned,  as  provided  bj 
statutes,  supra,  that  the  plaintiff  will  pay  such  damages,  not  ex- 
ceeding an  amount  to  be  specified,  as  such  party  may  sustain  by 
reason  of  the  injunction,  if  the  court  finaUy  decides  that  the  plain- 
tiff was  not  entitled  to  the  injunction.     (Qreer  v.  Bichards,  227.) 

2.  Injunctions — Practice — Appeals — Qoverned  by  Code  Civil  Pro- 
GEDXTBB— Bev.  Stats.  Ariz.  1887,  Par.  2144,  CoNSTRUED.r— Paragraph 
2144,  supra,  permits  the  supplying  of  any  matter  of  practice  or 
procedure  in  injunction  suits,  provisions  for  which  have  not  been 
made  by  the  code,  and  that  in  supplying  such  omissions  the  rules 
generally  prevalent  in  courts  of  equity  shall  govern.  The  right  to 
appeal  in  injunction  cases  is  given  and  regulated  by  the  Code  of. 
Civil  Procedure.     (Keyser  v.  Shute,  336.) 

See  Irrigation,  2. 

INSTBUCTIONS  TO  JTJBY.    See  Criminal  Law,  4^  5,  10,  14;  NegU- 
gence,  1;  Sales,  2. 

INTEBEST. 

None  upon  taxes  unless  imposed  by  statute.    See  TaxeSi  L 

INNUENDO. 

Proof  must  conform  thereto.     See  Libel,  1. 
When  necessary.    See  label,  2. 
When  surplusage.    See  Libel,  2. 

IBBIGATION. 

1.  Irrigation — Contracts — Company  Beoulations — JuDoicEN'r—PRO- 
RATiNG  Water. — Where  an  irrigation  company  has  contracted  to 
furnish  a  water-user  for  all  time  water  sufficient  to  irrigate  one  hun- 
dred and  sixty  acres  of  land,  and  such  water-user  is  the  first  to 
purchase  and  the  first  to  beneficially  use  the  water  upon  the  land, 
it  is  error  for  the  court  to  decree  that  he  shall  be  subject  to  the 
same  rules  and  shall  prorate  his  water  with  parties  who  purchased 
at  subsequent  times.     (Hargrave  v.  Hall,  252.) 

2.  Same — Trespass  —  Injunction — Damages. — ^Where  an  irrigation 
company,  without  justification,  has  destroyed  a  water-user's  head- 
gates  and  damaged  his  crops  he  is  entitled  to  an  injunction,  dam- 
ages and  costs.     (Hargrave  v.  Hall,  252.) 

8.  Irrigation — Public  Policy — ^Waters  Public — ^Private  Ownership 

— ^Private  Control— -Bev.  Stats.  Ariz.   1887,  Pars.   2863,   3198, 

3201,  3202,  Cited. — It  is  the  policy  of  this  territory  to  make  the  use 

of  water  within  the  reach  of  all,  and  to  guard  it  against  monopoly 
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IBEIGATION  (Continued). 

bj  private  ownership  on  the  one  hand,  and  against  being  hemmed 
in  by  the  ownership  of  the  adjacent  land  on  the  other.  (Oury  v. 
Goodwin,  255.) 

4.  Saice — Eminent  Domain — Bight  of  Way  fob  Ditches — Constitu- 
tionality— ^Rev.  Stats.  Aioz.,  Title  22,  "Eminent  Domaik,** 
Cited  and  Held  Constitutional, — Title  22,  "Eminent  Domain," 
providing  for  the  acquirement  of  a  right  of  way  for  ditches  to  sup- 
ply fanning  neighborhoods  with  water,  is  in  accord  with  the 
public  policy  of  the  territory  and  is  not  in  contravention  of  the 
constitution  of  the  United  States,  the  organic  act  of  the  territory, 
or  any  act  of  Congress.     (Oury  v.  Goodwin,  255.) 

5.  Irrigation — ^Wronoful  Diversion — ^Damages  —  Defenses  —  Ten- 
ancy OF  License  Terminated  by  Adverse  Holding. — ^In  an  action 
for  damages  for  the  wrongful  diversion  of  water  from  plaintiff's 
land  by  defendant  it  is  no  defense  for  defendant  to  claim  as  tenant 
or  licensee  of  plaintiff  where  it  appears  that  he  had  terminated  his 
relations  with  plaintiff  by  "jumping"  the  land  on  which  he  was 
as  tenant  or  by  license  and  holding  adversely  to  plaintiff.  (Brasth 
v.  White,  212.) 

ISSUE  OF  FACT. 

What  constitutes.    See  Mortgages,  4. 

JUDGMENTS. 

1.  Judgments — Courts  of  Becord — Imfobt  Vebity — Omissions— Pre- 
sumption AS  to  Jurisdiction. — ^A  domestic  judgment  of  a  court  of 
record,  unless  directly  impeached,  imports  absolute  verity  as  to 
every  jurisdictional  fact  of  which  the  record  speaks,  and  is  clothed 
in  the  conclusive  presumption  that  every  jurisdictional  fact  exists 
of  which  the  record  may  be  silent.     (Bryan  v.  Kales,  423.) 

2.  Same — Collateral  Attack — Presumptions — ^Identity  of  Persons 
Cannot  be  Presumed  from  Identity  of  Names. — ^Where  the  judg- 
ment of  a  court  of  record  that  one  M.  W.  Eilles  sued  M.  W.  Kales, 
administrator,  there  is  no  presumption  from  the  identity  of  names 
that  there  is  identity  of  person,  and  such  judgment  is  not  open  to 
collateral  attack,  it  being  on  its  face  regularly  entered  in  a  cause 
of  which  the  court  had  jurisdiction  of  the  subject-matter,  and 
presumptively  of  the  parties.     (Bryan  v.  Kales,  423.) 

3.  Judgments — ^Identity  of  Names  of  Parties — Presumption  in 
Favor  of  Regularity  Overcomes  Presumption  of  Identity  of  Per- 
son Arising  from  Identity  of  Name. — The  presumption  in  favor 
of  the  regularity  and  validity  of  the  proceedings  of  a  court  of  gen- 
eral jurisdiction  is  sufficiently  strong  to  overcome  the  presumption 
of  identity  of  person,  arising  from  identity  of  name  in  a  judgment 
or  decree,  where  the  same  is  offered  in  evidence.  (Bryan  v.  Brasius, 
433.) 
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JUDGMENTS  (Continued). 

4.  Same — Collateral  Attack — ^Admission  or  iNVALronr. — ^In  an  ac- 
tion seeking  to  eject  parties  holding  under  judgment  of  foreclosure^ 
it  is  competent  for  the  parties  to  admit  that  the  plaintiff  and  de- 
fendant in  tho  foreclosure  proceedings  were  one  and  the  same 
partj.     (Bryan  v.  Brasius,  433.) 

5.  Same — ^Foreclosure  —  Identitt  or  Persons  —  Purchasers  not 
Chargeable  with  Notice  rROM  iDSNTirr  or  Name — ^Presumptions. 
— ^Where  purchasers  under  judgment  of  foreclosure  have  no  actual 
knowledge  or  notice  that  the  plaintiff  and  defendant  in  the  fore- 
closure proceedings  were  one  and  the  same  party,  they  are  not 
chargeable  with  notice  of  the  identity  of  person  as  there  is  no 
presumption  of  identity  of  person  from  identity  of  name,  where 
a  judgment  of  a  court  of  general  jurisdiction  shows  the  same  name 
as  plaintiff  and  defendant.     (Bryan  v.  Brasius,  433.) 

See  Appeal  and  Error^  27,  bl,  72;  Corporations,  3;  Mortgages,  2. 

JUDGMENT-BOLL. 

Review  confined  to,  where  there  is  no  bill  of  exceptions,  statement 
of  facts  or  motion  for  new  trial,  in  record.  (Smith  ▼.  BlaeK- 
more,  348.) 

See  Appeal  and  Error,  12. 

JUBISDICTION.     See  Appeal  and  Error,  13,  34,  43,  45,  48;  Forcible 
Entry  and  Detainer,  2;  Public  Lands,  .4;  Taxation,  4. 

JURY. 

1.  Jury — Appeal  and  Error — Challenges— Harmless  Error. — ^The 
refusal  of  a  proper  challenge  for  cause  is  not  reversible  error  when 
there  remain  unexhausted  challenges  at  the  time  of  going  to  triaL 
(Territory  v.  Shankland,  403.) 

2.  Jury — ^Province  or — ^Remarks  or  Judos. — The  remark  of  the 
judge,  that  the  affidavit  of  the  witness  could  not  be  considered  as 
bearing  upon  his  credibility,  was  the  statement  of  the  law,  and 
in  no  way  trespassed  upon  the  province  of  the  jury.  (Territory  v. 
Clanton,  1.) 

3.  Jury — Special  Venires — ^Rev.  Stats.  Ariz.  1887,  Secs.  2175  et 
SSQ.,  Construed. — ^Where  special  venires  are  issued  in  term,  di- 
rected to  the  sheriff  to  serve,  and  the  names  returned  are  properly 
put  in  the  box,  and  drawn  by  the  clerk,  the  proceedings  are  regular 
under  statutej,  supra,  and  the  jury  properly  summoned.  (Territory 
V.  Clanton,  1.) 

4.  Jury. — Cannot  impeach  their  own  verdict.  See  Criminal  Law,  8,  13. 
See  Appeal  and  Error,  55. 
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JURY  TRIAL. 

1.  JuEY  TwAii— Right  to  Demand  in  Law  Gases — Power  of  Lbgisul- 
TURE  TO  Fix  Reasonable  Time  for  Demand. — The  right  to  trial  hy 
jury  in  law  cases  is  one  sacredly  to  be  observed.  It  is  competent 
for  tho  legislature  to  fix  the  time  within  which  the  demand  shall 
be  made,  if  it  be  a  reasonable  time.  (Lemon  &  MeCabe  ▼.  Ward, 
219.) 

2.  Same — Demand — ^When  Made— Rev.  Stats.  Ariz.  1887,  Pah.  757, 
Cited — ^Appeal  and  Error — Record — Must  Show  Error  Cleabxt 
— Presumption. — ^When  a  case  has  been  dismissed  on  appellant's 
motion  after  his  demand  and  deposit  for  a  jury  and  is  reinstated 
after  some  two  months  and  a  new  demand  and  deposit  for  a  jury 
trial  is  made  just  before  trial  it  is  not  error  for  the  trial  court  to 
refuse  a  jury,  the  second  demand  not  having  been  made  in  apt  time 
and  the  record  not  showing  that  the  first  demand  and  deposit  con- 
tinued in  force  up  to  the  time  of  trial.  It  is  incumbent  on  the 
appellant  to  make  a  clear  case  of  error  and  if  the  record  's  obscure 
or  ambiguous  the  presumption  is  in  favor  of  the  correctness  of 
the  ruling  of  the  trial  court.  (Lemon  &  McCabe  v.  Ward,  219.) 

LACHES.    See  Equity,  1. 

LANDS  UNSURVEYED. 

Unsurveyed  lands  assessed  should  be  excluded.    See  Statutory  Con- 
struction,  7. 

LARCENY. 
1.  Larceny — Evidence — Impeaohino  Witnesses. — ^When  a  self-con- 
fessed accomplice  had  testified  that  the  horse  stolen  was  brought  into 
camp  by  the  brother  of  the  accused,  it  was  error  for  the  trial 
court  to  refuse  to  permit  the  accused  to  ask  the  accomplice,  "Did 
you  not  testify  in  the  examining  court  that  you  really  were  the 
party  that  had  taken  the  horse!"    (Territory  v.  Youree,  346.) 

LEASE. 
1.  Lease — ^Written  Agreement — Pleading — ^Parol  Contemporaneous 
Agreement — Evidence. — ^A  written  agreement  to  lease  definite  as 
to  subject-matter,  price,  and  term  is  complete  within  itself,  and 
demurrer  to  an  answer  pleading  a  prior  or  contemporaneous  vwbal 
agreement  is  properly  sustained,  it  being  merged  in  the  written 
agreement  and  cannot  be  varied  by  proof  of  a  verbal  under- 
standing.    (Tietjen  v.  Snead,  195.) 

LEGISLATURES. 

1.  Legislatures — Length  op  Sessions — ^Rev.  Stats.  U.  S.  1878,  Sec. 

1852,  AS  Amended  December  2.3,  1880,  bt  1  Supp.  R.  S.  XT.  S.,  p.  313, 

.  Being  Ch.  7,  46th  Congress,  3d  Session,  Par.  16,  Organic  Act, 
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LEGISLATUEES    (Contiiiued). 

Bbv.  Stats.  Abiz.  1901,  Ck)NSTRtJSD. — Statutes,  supra,  providing 
that  ''the  sessions  of  the  legislative  assemblies  of  the  several  terri- 
tories of  the  United  States  shall  be  limited  to  sixty  da^rs'  duration/' 
is  mandatory  and  means  a  session  of  sixty  legislative  or  working 
days,  exclusive  of  Sundays,  public  holidays,  and  days  of  interme- 
diate adjournment,  not  sixty  consecutive  days.  (Cheyney  v.  Smith, 
143.) 

2.  liBGisLATUBBS. — ^Legislature  has  power  to  fix  reasonable  time  for 
demand  for  jury  trial.    See  Jury  Trial,  !• 
See  Officers,  2;  Statutes,  1,  2. 

LEVY. 

What  constitutes.    See  Executions,  2. 

LIBEL. 

,  1.  Libel — ^Pleading — ^Innuendo — Proof  Must  Contorm  Thereto. — 
Where  words  are  not  actionable  per  se,  and  the  plaintiff  places  his 
version  upon  them  in  his  pleading,  he  will  be  bound  thereby,  and 
his  proof  must  conform  thereto.     (Johnston  v.  Morrison,  109.) 

2.  Same— Same— Words  not  Actionable  Per  Se — ^Necessity  for  an 
Innuendo— When  Surplusage.— Where  the  libelous  words,  prima 
facie,  are  not  actionable  an  innuendo  is  essential  to  the  action.  If 
actionable  per  se,  the  innuendo  may  be  rejected  as  surplusage. 
(Johnston  v.  Morrison,  109.) 

LIMITATIONS  OF  ACTIONS. 

Bar  does  not  affect  payment  of  debt  as  condition  of  recovery.    See 
Ejectment,  5. 

LOCATION.    See  Mines  and  Mining,  1. 

LOCATION  NOTICE. 

Becorded,  makes  prima  facie  title.    See  Mines  and  Mining,  2. 

MALICE. 

Question  for  jury.    See  Malicious  Prosecution,  1. 

MALICIOUS  PBOSECUTION. 

1.  Malicious  Prosecution — Essential  Elements  —  What  Consti- 
tutes  Probable  Cause — Question  of  Law — Malice — Possession 
OF  Goods  Becently  Stolen. — ^In  an  action  for  malicious  prosecution 
the  essential  elements  are  a  criminal  charge  by  defendant  against 
plaintiff,  made  maliciously  and  without  probable  cause.  Where  the 
facts  are  admitted,  probable  cause  is  a  question  of  law  to  be  deter- 
mined by  the  court;  if  disputed,  the  court  by  its  charge  will  say 
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what  facts  found  by  the  jury  will  constitute  it.  Malice  is  for  the 
jury.  The  burden  is  on  the  plaintiff  to  prove,  by  a  preponderance  of 
the  evidence,  both  malice  and  want  of  probable  cause.  ¥niere  coal 
recently  stolen  from  defendant  was  found  at  plaintiff's  honse^  the 
possefision  of  such  stolen  goods  amounts  to  probable  cause  and 
justifies  a  criminal  charge.  Though  the  possessor  may  be  innocent, 
the  prosecutor  is  not  bound  to  seek  for  an  explanation.  (MeDonald 
V.  Atlantic  etc.  B.  B.  Co.,  96.) 

MANDAMUS. 

1.  Makdamus — Against  Governor. — Mandamua  is  a  civil  remedy  for 
the  protection  of  purely  civil  rights,  and  will  not  lie,  at  the  instance 
of  officials  of  a  branch  of  the  executive  department,  to  compel  the 
governor  to  perform  a  public  duty.    (Insane  Asylum  v.  Wolfly,  132.) 

MATEBIALITY.    See  Evidence,  2,  3. 

MEXICAN  GBANTS. 

1.  Mexican  Grants — ^Kinds — Strictly  Construed. — ^Mexican  grants 
are  of  three  kinds:  (1)  specific  boundaries,  (2)  by  quantity,  or 
(3)  grants  of  a  certain  place  by  name,  with  or  without  boundaries. 
This  grant  is  of  the  second  class.  The  expediente  partakes  largely 
of  the  nature  of  a  judicial  sale,  and  should  be  strictly  construed. 
The  rule  that  where  there  is  a  doubt  as  to  what  is  conveyed,  and 
the  boundary  is  certain,  but  disagrees  with  the  quantity  mentioned, 
the  latter  is  disregarded,  and  cannot  be  invoked  where  its  applica- 
tion would  defeat  the  evident  intent.  (United  States  ▼.  Cameron, 
100.) 
See  Public  Lands,  2,  3,  4. 

MINES  AND  MINING. 

1.  Mines  and  Mining — ^Location — Citizenship — Presumption  prom 
BESiD£NCE.~It  will  be  presumed  that  a  resident  of  the  United 
States  who  has  made  a  mining  location  was  a  citizen.  (Jantzon  v. 
The  Arizona  Copper  Co.,  6.) 

2.  Same — ^Location  Notice — Becorded  —  Evidence  —  Prima  Facie 
Title. — ^Where  it  appears  that  a  locator,  at  or  near  the  time  of  loca- 
tion, recorded  his  location  notice,  reciting  all  the  facts  essential  to  a 
valid  location,  such  evidence  will  make  out  a  prima  facie  title. 
(Jantzon  v.  The  Arizona  Copper  Co.,  6.) 

3.  Same — Mining  Claims — ^Possessory  Actions — Evidence. — ^The  rule 
in  ejectment  that  the  plaintiff  must  recover  on  the  strength  of  his 
own  tit]e  and  not  on  the  weakness  of.  the  defendant's,  does  not  apply 
to  possessory  actions  for  mining  claims.  Each-  must  prove  his  claim 
to  the  premises  in  dispute,  and  the  better  right  prevails.  (Jantzon 
V.  The  Arizona  Copper  Co.,  6.) 
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MONEY  HAT)  AND  RECEIVED. 

1.  Money  Had  and  Beosivsd. — Where  plaintiff  holding  funds  belonging 
to  defendant  uses  his  own  funds  to  pay  defendant's  obligations, 
he  is  entitled  to  recover  the  money  so  paid,  he  having  in  the  mean 
time  surrendered  all  funds  of  defendant's  to  another  of  its  agents. 
(Martin  v.  Wells,  Fargo  &  Co.,  57.) 

MORAL  CERTAINTY. 

Proof  to  a,  not  required  in  criminal  cases.    See  Criminal  Law,  11,  15. 

MORTGAGEE  IN  POSSESSION. 
Rights  of.    See  Ejectment,  3,  4. 
Who  equivalent  to.    See  Ejectment,  2. 

MORTGAGES. 

1.  MoRTOAGBS — ^Action  to  Declare  Deed  Mortgage — Payment  or 
Tender  not  Required. — In  an  action  to  declare  a  deed  absolute  on 

'  its  face  a  mortgage,  prior  payment  or  tender  of  the  amount  of  the 
indebtedness  is  not  required.    (Rees  v.  Rhodes,  235.) 

2.  Same— Same— Evidence  —  Unsatisfied  Judgment. — ^A  judgment 
against  plaintiff,  assigned  to  defendant  prior  to  the  execution  of  a 
deed  from  plaintiff  to  defendant,  and  still  unsatisfied,  is  admissible, 
in  an  action  to  declare  the  deed  a  mortgage,  for  the  purpose  of 
showing  the  relation  of  the  parties.     (Rees  v.  Rhodes,  235.) 

3.  Mortgages — Foreclosure — Exemption  of  Homestead — Defense — 
Issue  of  Fact— ^Judgment  on  Demurrer — Comp.  Laws,  Ariz.  1877, 
Gh.  37,  Secs.  1  AND  2,  Cited  and  Construed. — The  homestead  ex- 
emption provided  by  statute,  supra,  is  a  good  defense  to  a  fore- 
closure suit  to  enforce  a  mortgage,  upon  a  homestead,  executed  by 
the  husband  alone.  The  plea  of  the  statute  raises  an  issue  of-  fact 
to  be  determined  by  a  trial,  and  judgment  for  plaintiff  upon  de- 
murrer to  the  answer  is  error.    (Hancock  v.  Herrick,  247.) 

4.  Same — Same — Reply  by  Way  of  Estoppel — Issue  of  Fact. — ^A 
reply  to  an  answer  pleading  an  exemption,  setting  up  facts  consti- 
tuting an  estoppel  against  defendants'  plea,  unless  admitted,  raises 
issues  of  fact,  which  can  only  be  determined  by  triaL  (Hancock 
V.  Herrick,  247.) 

6.  Mortgages — Foreclosure — Occupants — Estoppel  by  Acts — ^Pos- 
session— Remedies — ^Writ  of  Assistance. — ^A  decree  of  foreclosure 
had  been  rendered  against  the  mortgagors  of  a  piece  of  land,  but 
after  sale  appellants  were  in  possession  and  refused  to  vacate. 
Appellants  derived  possession  from  the  mortgagors  after  the  execu- 
tion of  the  mortgage,  and  with  full  knowledge  thereof,  and  had 
been  parties  to  the  foreclosure  proceedings,  but  at  their  instance, 
and  upon  their  disclaiming  any  interest  under  their  deed,  the  cause 
was  dbmissecl  as  to  them.  They  now  repudiate  their  disclaimer  by 
Arizona  8 — 81 
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MORTGAGES  (Continued). 

remaining  in  possession  and  setting  up  an  after-acquired  title  by 
homestead  entry.  Having  obtained  possession  from  the  mortgagors, 
they  are  in  privity  with  them,  as  their  grantors,  and  their  right 
of  possession  is  subordinate  to  the  right  of  the  mortgagee.  Held^ 
the  writ  of  assistance  was  properly  awarded.  Ck>mpare  Singer 
Manufacturing  Co.  v.  Tillman  et  al,  ante,  p.  122,  21  Pac  818. 
(Anderson  ▼.  Thompson,  62.) 

Bee  Ejectment,  2,  Taxation,  2,  3. 

MOTION  FOB  NEW  TRIAL. 

Failure  to  file  in  time.    See  Appeal  and  Error,  43,  50. 

Must  have  been  made,  before  appellate  court  can  consider  errors 

which  are  good  ground  for  new  trial.    See  Appeal  and  Error, 

49,  65,  70. 
When  must  be  determined.    See  Appeal  and  Error,  4,  7. 

See  Appeal  and  Error,  8^  9,  21,  36,  46,  59. 

NEGLIGENCE. 

1.  Nbquoxnob — CoMPARATiviE — ^Inst&uotions. — ^Ah  instruction  that,  if 
both  parties  were  guilty  of  negligence  in  the  premises,  then  the 
negligence  of  the  one  is  to  be  balanced  against  the  other,  and  the 
jury  is  to  find  for  the  party  least  guilty  in  this  respect,  is  error. 
(Prescott  etc.  B.  B.  Co.  v.  Bees,  317.) 
Defense  in  action  for.    See  Damages,  2. 

NEGOTIABLE  INSTBUMENTS. 

1.  Negotiablb  Instruments — ^Bona  Fide  Holder — ^Partnership  Note 
— ExsouTED  wiTHOTrr  Consent  or  All  Partners  Valid. — ^The 
holder  of  a  promissory  note,  executed  by  the  member  of  a  trading 
partnership  having  charge  of  its  financial  affairs  to  secure  an  ex- 
tension on  a  loan  made  to  another  of  the  partners  for  the  use 
and  benefit  of  the  firm,  is  a  bona  fide  holder  for  value,  though 
as  between  the  partners  the  note  may  have  been  for  the  acconuno- 
dation  of  the  individual  partner,  without  consideration,  and  made 
without  the  consent  of  the  remaining  partner.  (Lewis  ▼.  Hayden, 
277.) 

2.  Same — ^Partnership  Note — ^Executed  by  One  Partner — ^Valid— 
Innocent  Holder. — In  the  hands  of  an  innocent  holder  for  value 
a  promissory  note  made  by  one  member  of  a  trading  partnership 
in  the  name  of  the  firm  is  valid,  notwithstanding  it  was  not  made 
in  the  usual  course  of  the  business  of  the  firm,  and  that  other  part- 
ners did  not  give  their  consent  and  had  no  knowledge  of  its 
execution.     (Lewis  v.  Hayden,  277.) 

See  Pleading,  4. 
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NEW  TRIAL. 

1.  New  Tbial — Newly  Discovered  Evidence — Cumulative  Evidence 
— ^Diligence. — ^A  motion  for  new  trial  based  upon  newly  discovered 
evidence  is  properly  overruled  where  it  appears  that  the  evidence 
would  have  been  merely  cumulative  and  would  not  have  changed 
the  result  of  the  trial,  and  the  affidavits  in  support  thereof  fail 
to  show  diligence  in  the  procurement  of  the  evidence.  (Lewis  v. 
Hayden,  277.) 

2.  New  Trial — Purpose  of— Issues  of  Pact  Determined  at  a  For- 
mer Trl^  Cannot  be  Considered. — The  purpose  of  a  new  trial  is  to 
permit  a  re-ezamination  and  determination  of  issues  of  fact,  and 
the  granting  of  judgment  by  the  trial  court  upon  the  pleadings 
because  all  the  facts  in  issue  were  before  the  oourt  upon  th.% 
former  trial  is  error.    (Hancock  ▼.  Herrick,  247.) 

See  Appeal  and  Error^  8,  9. 

NONJOINDEE.    See  Pleading,  7. 

f^OBTH  DEFINED.    See  Presnmptioiii^  I. 

NOTE.    See  Negotiable  Instromenti. 

NOTICE. 

Burden  of  proof  is  on  assignee  to  show.    See  AsrignmentSy  2. 
Constructive,  what  is  not.    See  Assignmenti^  !•    See  Set-Off,  8. 

NOTICE  OF  APPEAL. 

Must  be  given  during  term  at  which  final  judgment  is  rendered* 
(Hand  v.  Buff,  175.)     See  Appeal  and  Error,  48. 

NUNC  PBO  TUNC. 

Order  unauthorized.    See  Appeal  and  Error,  51. 

OCCUPANT  DEFINED.    See  PcbHc  Lands,  8. 

OrnCEBS. 

1.  Officers — Superintendent  of  Territorial  Prison — ^Appointed  by 
Governor  with  Consent  of  Assembly — Bbv.  Stats.  U.  S.,  Sec. 
1857  (Organic  Act,  Bev.  Stats.  Ariz.  1901,  Par.  23),  Cited. — The 
office  of  superintendent  of  the  territorial  prison  is  within  the  pro- 
visions of  the  statute,  supra,  and  may  only  be  filled  by  nomination 
by  the  governor  and  assent  thereto  by  the  legislative  council.  (Be- 
han  V.  Davis,  399.) 

2.  Officers — Territorial  Courts — Clerk  of  Court — ^Fees — ^Poweb  of 
Legislature.— The  clerk  of  the  district  court  is  not  entitled  in  all 
cases  to  the  fees  as  prescribed  by  the  statutes  of  the  United  States. 
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The  legislature  has  power  to  fix  a  salarj  for  the  bosiness  of  the 
territorial  court,  having  complete  control. of  all  cases  except  those 
in  which  the  United  States  is  a  party.  (Pima  County  ▼.  Martin,  59.) 
See  Appeal  and  Error,  6. 

OBGANIC  ACT. 

1.  Okganic  Act—Relation  to  Government — Construction. — ^The  or- 
ganic law  of  the  territory  bears  the  same  relation  to  the  government 
of  the  territory  as  the  constitution  of  a  state  sustains  to  the  people 
of  the  state.  The  same  rules  of  construction  apply  to  it  as  to  a 
state  constitution.     (Cheyney  v.  Smith,  143.) 

PARTIES. 

1.   Parties — Must  be  Adversary  Parties — Cannot  Sue  Self  in  Rep- 
resentative Capacity. — Adversary  parties  are  essential  in  every 
cause.    One  may  not  sue  himself.    Neither  may  he  sue  himnelf  in  a 
representative  capacity.     (Bryan  v.  Kales,  423.) 
Competent  as  witnesses.    See  Witnesses,  3. 

Who  necessary  upon  filing  creditor's  biU.     See  Assignment  for 
Benefit  of  Creditors,  1. 

PARTNERSHIP. 

Note,  executed  without  consent  of  all  partners  yalid.     See  Nego- 
tiable Instruments,  1,  2. 

PATENTS. 

Salines  and  mines  not  inelnded.    See  Public  Lands,  5,  6. 

PAYMENT. 

Not  required  in  an  action  to  declare  a  deed  a  mortgage.    See  Mort- 
gages, 1. 

PENALTIES.    See  Statutory  Construction,  6. 

PLEADING. 

1.  Pleading — ^Answers — ^Defenses — ^Election. — ^A  plea  cannot  rest 
in  fraud  and  contract  at  one  and  the  same  time  and  both  or  either 
relied  upon  at  the  option  of  the  pleader.  (Albuquerque  Nat.  Bank 
V.  Stewart,  293.) 

2.  Same — Same — Same — Fraud — Necessary  Averments. — ^An  answer 
setting  up  that  the  cashier  of  a  bank  represented  to  defradanta, 
sureties  upon  a  note,  that  the  bank  held  certain  collateral  of  the 
principals  which  it  would  apply  to  its  payment  and  save  them 
harmless,  and  that  upon  such  agreement  they  were  induced  to  and 
became  sureties,  does  not  raise  the  defense  of  fraud  or  fraudulent 
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representations,  because  there  is  no  allegation  that  the  representa- 
tions were  untrue,  nor  that,  relying  upon  such  ^representations,  they 
were  thereby  induced  to  become  sureties,  and  would  not  otherwise 
have  so  become.     (Albuquerque  Nat.  Bank  v.  Stewart,  293.) 

3.  Same — Same — Consteuction.— An  answer  containing  elements  of 
contract  and  fraud  which  fails  to  contain  averments  essential  to  the 
plea  of  fraud  will  be  construed  upon  the  theory  of  contract.  (Albu- 
querque Nat.  Bank  v.  Stewart,  293.7 

i.  Same — Same — Defenses — Negotiable  Instruments — Oontbmpora- 
NEOUs  Parol  Agreement  Varying. — An  answer  to  a  suit  upon  a 
note,  setting  up  a  contemporaneous  parol  agreement  between  the 
cashier  of  a  bank  and  sureties  upon  the  note  to  make  the  note  out 
of  collateral  held  by  the  bank  and  to  save  them  harmless,  is  bad 
as  varying  the  terms  of  a  written  undertaking.  (Albuquerque  Nat. 
Bank  v.  Stewart,  293.) 

5.  Pleading — ^Argumentative. — ^An  answer  which  alleges  the  terms  of 
an  agreement  argumentatively  and  inferentially  and  not  directly 
is  bad.     (Tietjen  v.  Snead,  195.) 

6.  Pleading — Evidence — Relevancy — ^Variance; — In  an  action  upon 
an  injunction  bond  evidence  that  the  damages  was  interest  on  an  in- 
debtedness incurred  by  reason  of  deprivation  of  taxes  is  not  per- 
missible under  a  pleading  alleging  damages  as  interest  on  taxes 
enjoined.     (Greer  v.  Richards,  227.) 

7.  Pleading — Nonjoinder — ^Waiver — Comp.  Laws.  Ariz.,  Chap.  48, 
Sec.  40,  p.  415,  Cited. — The  objection  that  there  was  a  nonjoinder 
of  a  necessary  party  should  be  taken  either  by  a  demurrer  or  an 
answer,  and,  this  not  having  been  done,  that  objection  must  be 
deemed  waived.    Statute,  supra,     (Stiles  v.  Samaniego,  48.) 

8.  Pleading — Set-Off  and  Counterclaim — ^Account — Necessity  for 
Pleading  Items — Rev.  Stats.  Ariz.  1887,  Par.  737,  Construed. — 
Under  statute,  supra,  providing  that  "the  plea  setting  up  such 
counterclaims  shall  state  distinctly  the  nature  and  several  items 
thereof,  and  shall  conform  to  the  ordinary  rules  of  pleading/' 
no  greater  degree  of  particularity  is  required  in  setting  forth  the 
nature  and  various  items  of  a  claim  when  pleaded  by  way  of  set- 
off than  when  pleaded  in  a  complaint.  (United  States  v.  Tidball, 
384.) 

See  Action  to  Quiet  Title,  1;  Corporations,  1;  Fraud,  1,  4;  Lease, 
1;  Libel,  1,  2. 

PRACTICE. 

Motion  to  dismiss  appeal.     See  Appeal  and  Error,  5,  30,  31;  In- 
junctions, 2. 

PRACTICE  IN  SUPREME  COURTS.    See  Courts,  3. 
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PEEEMPTION.    See  Public  Lands,  5,  6,  7. 

PBEFEBENCES. 

Confession  of  judgment;  who  may  complain;  Toidable;  not  subject 
to  collateral  attack.    See  Corporations,  4. 

PBOCEDUBE.    See  Criminal  Law,  12. 

PBESUMPTIONS. 

1.  PRXsnicpnoNs — North  Dxfined. — ^In  the  absence  of  overwhelming 
evidence  to  the  contrary,  "north"  will  be  construed  as  meaning  true 
north,  as  distinguished  from  magnetic  north.  (Byder  y.  Leach, 
129.) 

See  Appeal  and  Error,  32,  44,  66,  68;  Corporations,  2;  Courts,  1; 
Evidence,  2,  5;  Judgments,  1,  2,  3,  5;  Jury  Trial,  2;  Mines  and 
Mining,  1. 

PBINdPAL  AND  AGENT. 

1.  Principal  and  Agent— Undisclosed  Dual  Aobnct — Contract— 
Sfecitic  Perform ance.— An  agent  cannot  enforce  specific  perform- 
ance of  a  contract  for  his  own  benefit  respecting  the  subject-matter 
of  his  agency  where  he  has  secretly  acted  for  both  parties.  (Jacobs 
V.  George,  9.) 

2.  Principal  and  Agent — ^Agsnt  Entitled  to  Commission  not  Part 
Owner — Trustee  as  to  Bemainder. — (Territory  v.  Meyer,  199.) 

See  Criminal  Law,  5,  6. 

PBOBABLE  CAUSE. 

What  constitutes,  question  of  law.    See  Malicious  Prosecution,  1. 

PBOCEDUBE.    See  Actions,  1. 

PUBLIC  LANDS. 

1.  PuBLio  I/ANDS — ^Fencing — Color  of  Title — ^No  Adverse  Possession 
AS  against  the  United  States— Grant— Construction— Color  bt 
Deed  Limited — Color  Defined — "Claim  or  Color"  Means  Color 
OF  Title— Validity  to  be  Determined  by  Court— Evidence  Be- 

VIEWED    AND    FeNOE    HELD    UNLAWFUL    InCLOSURE    UNDER    ACT    OP 

Feb.  25,  1885,  Ch.  149,  Secs.  1,  2,  23  U.  S.  Stats,  at  Large,  321.— 
Defendant  claims  to  own  the  land  fenced  under  grant.  He  had  no 
exclusive  occupation  prior  to  the  building  of  the  fence,  nor  can  he 
hold  by  trespass,  and  acquire  adverse  title  as  against  the  United 
States  and  defend  the  right  to  fence  by  claim  or  color  of  title  so 
acquired.  His  claim  or  color  of  title  is  based  on  his  paper  title, 
which  is  the  expediente.^  No  one  can  claim  color  of  title  by  deed, 
when  entering  upon  land,  beyond  what  his  deed  purports  to  conv^. 
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Color  of  title  is  where  there  is  an  apparent  colorable  title  under 
which  an  entry  or  claim  has  been  made  in  good  faith.  ''Claim  and 
color"  mean  the  same  as  color  of  title.  Where  the  defendant  claima 
the  right  to  fence  upon  a  claim  or  color  of  title  derived  from  paper 
title,  the  court  has  the  power  to  ascertain  the  extent  thereof,  but  not 
the  validity  of  the  grant,  and  when  it  further  appears  that  the  lands 
fenced  ax%  far  from  the  lands  described  therein  and  include  no 
lands  ever  oecupied  bj,  or  in  the  possession  of,  the  defendant  under 
the  deed,  such  cannot  be  a  claim  or  color  of  title  and  the  fence 
so  erected  is  an  unlawful  indosure  of  the  public  lands.  (United 
States  y.  Cameron,  100.) 

2.  PuBUO  Lands — Mexican  Grant — Evidencb — Bepobt  of  Survbyoe- 
General— Act  July  15,  1870  (16  Stats,  at  Large,  304),  and 
Act  July  22,  1854,  Cited. — The  report  of  the  surveyor-general 
upon  a  Mexican  grant  is  not  competent  evidence  for  any  purpose. 
(United  States  v.  Cameron,  100.) 

3.  Same — Same — ^Withdrawal — ^Act  of  1870. — ^Act  of  1870,  supra, 
does  not  confer  power  upon  the  surveyor-general  or  the  secretary 
of  the  interior  to  reserve  from  sale  lands  claimed  to  be  within  a 
valid  Mexican  grant.     (United  States  ▼.  Cameron,  100.) 

4.  Public  Lands — ^Mexican  Grant— Jurisdiction  —  Courts  —  Sur- 
veyor-General—Act  OF  July  22,  1854 — ^Act  of  July  16,  1870,  16 
U.  S.  Stats,  at  Large,  291,  Cttbd  and  Construed.— Congress  has 
conferred  no  jurisdiction  on  the  courts  of  the  territory  to  deter- 
mine the  validity  of  Spanish  or  Mexican  grants.  The  statutes, 
Mipra,  invest  the  surveyor-general  with  power  to  settle,  primarily, 
these  questions.     (Astiazaran  v.  Santa  Bita  Land  etc  Co.,  20.) 

5.  PuBLio  Lands — ^Pre-Emption— Patents — Saunes  and  Mines  no* 
Included — Sec.  2258,  Rev.  Stats.  U.  S.,  Construed. — ^Under  section 
2258,  Bevised  Statutes  of  the  United  States,  providing  that  lands, 
upon  which  are  situated  any  "Imown  salines  or  mines,"  shall  not  be 
subject  to  pre-emption,  the  land  department  has  no  power  to  convey 
the  legal  title  to  known  mines  by  patent  obtained  under  pre- 
emption entry.     (Kansas  City  M.  and  M.  Co.  v.  Clay,  326.) 

6.  Same — Same — Same — Same — Patent  not  Conclusive  as  to  Mines. 
— ^Whether  or  not  land  contains  "known  salines  or  mines"  is  not  a 
fact  which  is  required  to  be  shown  at  the  time  of  making  a  pre- 
emption entry,  and  the  patent  is  therefore  not  conclusive  thereon. 
(BAnsas  City  M.  and  M.  Co.  v.  Clay,  326.) 

7.  Same — Same  —  Ejectment  —  Collateral  Attack  on  Patent — 
Character  as  Conveyance  of  Known  Mines. — When  one,  claim- 
ing under  a  patent  issued  upon  a  pre-emption,  brings  ejectment  to 
recover  a  mine  within  the  boundaries  of  the  land  granted,  the  de- 
fendant  may  attack  the  patent  collaterally  by  proof  that  minet 
were  known  to  exist  at  the  time  of  its  issuance,  and  thereby  defeat 


488  Public  Necessity. 


PUBLIC  LANDS  (Continued). 

its  character  as  a  conveyance  of  such  mines.     (Kansas  City  M.  and 
M.  Co.  V.  Clay,  326.) 

8.  Public  Lands — Town-Sites — ^Acr  of  Congress,  March  2,  1867, 
Cited—Entry  in  Trust— Deeds  to  Actual  Occupants— Presump- 
tion—Occupant  Defined.— Under  the  act  of  Congress,  svpra, 
the  probate  judge  of  any  county  in  Arizona  has  the  power  to  entei 
land  occupied  as  a  town-site,  and  hold  it  in  trust  to  be  deeded  to 
the  actual  occupants.  In  the  absence  of  anything  to  the  contrary, 
it  will  be  presumed  that  when  he  has  made  a  deed  it  was  to  the 
proper  person,  and  one  not  interested  in  the  land  cannot  question 
his  acts.  An  "occupant,"  within  the  meaning  of  the  act,  is  one 
who  is  a  settler  or  resident  of  the  town,  and  in  the  actual  bona  fide 
possession  of  the  lot  at  the  time  the  entry  was  made.  (Singer  Mfg. 
Co.  V.  Tillman,  122.) 

PUBLIC  NECESSITY. 

Defined.    See  Eminent  Domain,  4. 

PUBLIC  POLICY.  See  Eminent  Domain,  3;  Xrrigation,  3. 

PUBLIC  USE. 

How  determined.    See  Eminent  Domain,  2;  Statutes,  1. 

RAPE. 

1.  Rape — ^Assault  with  Intent  to  Commit — ^Evidence— Complaint 
of  Prosecutrix. — ^In  a  prosecution  for  assault  with  intent  to  com- 
mit rape  evidence  that  the  prosecutrix  made  complaint  should  be 
limited  to  that  fact.  Evidence  as  to  the  details  of  such  statemoit 
inadmissible.     (Territory  v.  Kirby,  288.) 

REAL  PROPERTY. 
1.  Real  Property — Building  House  upon  Land  of  Third  Party 
without  Agreement. — ^A  house  built  by  one  person  upon  the  land 
of  another,  without  any  authority  or  agreement  in  respect  thereto, 
becomes  a  part  of  the  realty,  and  the  property  vests  in  the  owner 
of  the  soil.     (Prescott  etc.  R.  R.  Co.  v.  Rees,  317.) 

REASONABLE  DOUBT. 

All  reasonable  doubt  of  defendant's  guilt  must  be  removed;  no 
more.     See  Criminal  Law,  11,  15. 

RECORD. 

What  constitutes.     See  Appeal  and  Error,  38,  55. 

See  Appeal  and  Error,  4,  12,  26,  31,  42,  53,  56,  70;  Courts,  1,  2; 
Jury  Trial,  2. 
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BEHEABING. 
1.  Bbhearino — ^Purpose  of. — The  purpose  of  a  rehearing  is  not  to 
open  the  whole  case,  but  to  afford  an  opportunity  for  the  court  to 
correct  any  misapprehension  of  the  record,  or  any  oversight  or  omis* 
sion  inadvertently  made.  Arisona  Prince  Copper  Co,  v.  Copper 
Qiteen  Copper  Co.,  2  Ariz.  169,  11  Pac.  396,  cited.  (Territoiy  v. 
Delinquent  Tax  List,  69.) 

BELEVANCY.    See  Evidence,  6,  7;  Pleading,  6. 

BEPEAL.    See  Appeal  and  Error,  7. 

BEPLY.    See  Mortgages,  4. 

BEPOBTEBS'  NOTES. 

Not  a  substitute  for  bill  of  exceptions  or  statement  of  facts. 
(Territory  v.  Kay,  92.) 
See  Appeal  and  Error. 

BEPUTATION. 

General,  only  may  be  proved.    See  Criminal  Law,  12. 

BETUEN. 

Binding  upon  judgment  creditor.     See  Executions,  3. 

BBVIEW. 

Scope  of.    See  Appeal  and  Error,  12,  25,  36,  46,  60,  61, 
See  Appeal  and  Error,  62,  63;  Contempt,  1;  Criminal  Law,  1; 
Venue,  1. 

EIGHT  TO  TBIAL  BY  JUBY.    See  Actions,  1. 

BOLLING  STOCK. 

Situs  of,  how  determined.    See  Statutory  Construction,  4. 

SALES. 

1.  Sales — Breach  of  Contract — ^Vendor's  Bbmeddes — Measure  of 
DAitAGEs. — ^For  a  breach  of  a  valid  contract  of  sale  of  chattels  by 
the  vendee,  in  failing  to  accept  and  pay  the  contract  price,  the  ven- 
dor may  treat  the  contract  as  a  complete  sale,  and  at  his  option, 
either  store  the  goods  as  the  property  of  the  vendee,  or  within  a 
reasonable  time  resell  in  the  open  market.  If  he  hold  the  property 
for  the  vendee  he  may  recover  the  full  contract  price.  If  he  resells, 
the  law  deems  him  agent  of  the  vendee,  and  he  may  apply  the  pro- 
ceeds as  payment  pro  tantOf  and,  if  less  than  the  contract  price, 
recover  the  difference.  He  may  also  treat  the  contract  as  executory, 
and  the  sale  as  not  having  vested  title  in  the  vendee,  and  retain 
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the  property  as  his  own,  and  may  sne  and  recover  any  loss  of  profit 
bad  the  contract  price  been  paid.  This  nouid  be  the  difference 
between  the  contract  price  and  the  market  value  at  the  time  and 
place  of  delivery.     (Slaughter  v.  Marlow,  429.) 

2.  Sams— Election  of  Bemedt — Besalk — ^Evidengi  —  Measttbe  of 
Damages — Instbuctions. — Where  the  vendors  plead  they  have  re- 
sold the  property  and  ask  the  difference  between  the  contract  price 
and  the  amount  they  have  realized  from  the  sale,  they  have  elected 
their  remedy,  and  must  show  the  amount  realized  from  the  sale.  The 
measure  of  damages  is  the  difference  between  the  contract  price 
and  the  actual  amount  realized  from  the  sale  in  excess  of  the  ne- 
cessary and  proper  expenses  of  the  sale  and  the  keep  of  the  property, 
and  an  instruction  that  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  value  at  the  time  and 
place  of  delivery  is  error.  (Slaughter  v.  Marlow,  429.) 
See  Fraud,  2. 

SET-OFF. 

1.  Set-Off— -Power  of  Court  not  Statutory— DiscaBEnoNART— Re- 
viewed Only  for  Abuse. — The  power  of  a  court  to  set-off  mutual 
judgments  is  inherent.  It  rests  upon  its  general  jurisdiction  over 
its  judgments,  not  upon  statute.  The  exercise  of  the  power  is  dis- 
cretionary and  will  be  reviewed  only  for  abuse.  (Martin  v.  Wells, 
Fargo  &  Co.,  355.) 

2.  Same — Assignments — Notioe — Seo.  5,  Ch.  48,  Compiled  Laws 
Ariz.  1877,  Construed. — Statute,  supra,  expresses  the  equitable 
doctrine  of  assignment,  that  is:  that  it  carries  with  it  all  existing 
equities  together  with  any  which  may  thereafter  arise  between 
the  assignor  and  his  debtor  before  notice  of  the  assignment  to  the 
latter  which  might  be  urged  by  him  as  a  proper  set-off.  (Martin 
T.  Wells,  Fargo  &  Co.,  355.) 

See  Pleading,  8. 

SHERIFFS. 

1.  Sheriffs — ^Fees  for  Executing  a  Writ  of  Arrest— Bev.  Stats. 
Ariz.,  Par.  579,  Clause  3,  and  1972,  Construed — Expenses  for 
Betukning  Prisoner. — ^Under  statutes,  supra,  for  the  arrest  of  a 
prisoner,  and  removing  him  to  the  court  whence  the  writ  issued,  the 
only  compensation  to  be  allowed  to  the  sheriff  is  two  dollars  for  the 
service  of  the  writ,  and  thirty  cents  for  each  mile,  counting  one  way 
only,  necessarily  traveled  in  effecting  such  arrest  and  removal.  In 
addition  the  sheriff  is  entitled  to  his  expenses,  other  than  personal, 
incurred  in  returning  his  prisoner.  (Tavapai  County  v.  O'Neill, 
363.) 

2.  Same— Fees— Serving  Subpcenas  Outside  of  County — Must  re 
Indorsed  under  Provisions  of  Bev.  Stats.  Ariz.  1887,  Penal  Code, 
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Par.  2054,  Cited. — The  sheriff  is  not  bound  to  serve  a  writ  of 
subpoena  in  a  criminal  case  upon  a  witness  non-resident  of  the 
county  where  the  trial  is  to  be  had  unless  it  be  indorsed  by  the  trial 
judge  as  provided  by  statute,  supra,  and  no  fee  for  service  of  writ 
not  so  indorsed  can  be  allowed  as  a  legal  county  charge.  (Yavapai 
County  V.  O'Neill,  363.) 

8.  Same — Sams — ^Mileage  in  Unsuccessful  Attempts  to  Arrest  not 
Allowed — Bev.  Stats.  Ariz.  1887,  Par.  1972,  Cited  and  Con- 
strued.— Fees  for  mileage  traveled  in  unsuccessful  attempts  to  exe- 
cute warrants  of  arrest  will  not  be  allowed.  (Yavapai  Countv  ▼• 
O'NeiU,  363.) 

BHEEIFF'S  FEES. 

1.  Sheritf's  Fees — Ezscutinq  Warrant  or  Arrest — Outside  or  Ter- 
ritory— Bev.  Stats.  Ariz.  1887,  Pars.  1972  and  1277,  Cited. — To 
execute  a  warrant  of  arrest  is  to  actually  effect  the  arrest  by  virtue 
of  and  in  obedience  to  the  mandate  of  the  writ,  and  make  of  the 
person  therein  named  the  disposition  required.  A  warrant  of  arrest 
issued  out  of  any  court  in  this  territory  cannot  be  executed,  in  a 
legal  sense,  outside  of  the  territory.  No  fee  can  be,  under  the 
statutes,  supra,  charged  for  travel  beyond  the  territory  in  the 
execution  of  a  warrant  of  arrest.     (Yavapai  County  ▼.  O'Neill,  363.) 

SPECIAL  TEBM. 

Convening  order,  authority  for  holding,  record  must  show.     Be* 
Courts,  1,  2. 

SPECIFIC  PEBFOBMANCE.    See  Principal  and  Agent,  1. 

STATEMENT  OF  FACTS. 

Contents.    See  Appeal  and  Error,  41. 
Must  be  signed  by  trial  judge.    See  Appeal  and  Error,  64. 
Time  for  filing.    See  Appeal  and  Error,  40,  69. 
See  Appeal  and  Error,  12,  23,  31,  56. 

STATUTES. 

1.  Statutes — Construction — ^Eminent  Domain — ^Leoislaturx  —  To 
Determine  What  Is  Pubuo  Use — Duty  or  Court  ro  Enforok 
Unless  Clearly  Uncjonstitutional — Eppeot,  Legislative  Qxtes- 
noN. — It  is  in  the  first  instance  for  the  legislature  to  declare  what 
are  public  uses  to  which  private  property  may  be  appropriated.  If 
such  statute  is  constitutional,  it  is  the  duty  of  the  court  to  enforce 
it.  If  there  are  doubts  as  to  its  constitutionality,  if  not  clearly 
unconstitutional,  being  the  act  of  a  co-ordinate  branch  of  the  gov- 
ernment, the  courts  should  treat  it  as  valid.  If  the  law  is  unwise 
or  oppressive,  the  power  that  created  it  must  be  looked  to  for  its 
repeal.     (Oury  v.  Goodwin,  255.) 
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STATUTES  (Continued). 

2.  Statutes — Construction — Lxoislative. — The  contemporaneons  con- 
structkin  of  a  constitutional  provision  put  upon  it  by  the  authoiily 
for  whose  guidance  it  was  intended,  particularly  if  acquiesced  in 
for  a  long  term  of  years,  should  be  followed  by  the  court.  (Chey- 
ney  ▼.  Smith,  143.) 

3.  Same — Constitutionality  Presumed. — ^A  legislative  act  will  be 
presumed  constitutional  till  the  contrary  clearly  appears.  (Chey- 
ney  v.  Smith,  143.) 

4.  Statutes — Statute  Part  of  Contract — ^Repeal — ^Impairing  Ob- 
ligation OF  Contract. — ^A  statute  in  force  at  the  time  a  bond  is 
given  becomes  a  part  of  the  contract  and  any  subsequent  act  of  the 
legislature  cannot  vary  the  contract  without  the  consent  of  the 
sureties.     (County  of  Cochise  v.  Bitter,  208.) 

See  Appeal  and  Error,  7.) 

STATUTORY  CONSTRUCTION. 

1.  Statutory  Construction — ^Adoption  of  Statute  of  Another 
State — Judicial  Interpretation  by  Courtts  of  Such  State  Prior 
to  Enactment  Also  Adopted. — Where  the  territory  has  adopted  a 
statute  of  another  state  and  such  statute  has  been  construed  by  de- 
cisions of  that  state,  promulgated  before  it  was  enacted  by  this 
territory,  such  construction  is  also  adopted.  (Territory  v.  Delin- 
quent Tax  List,  117.) 

2.  Same — Excessive — Power  of  Court  Ijmitsd — ^Fraud. — The  district 
court  in  such  cases  has  no  power  to  rectify  excessive  taxation,  except 
in  cases  of  fraud.     (Territory  v.  Delinquent  Tax  List,  117.) 

3.  Same — Same — Equalization — Power  of  Board  of  Supervisors — 
Rev.  Stats.  Ariz.  1887,  par,  2649,  Construed.— Where  the  board 
of  supervisors  are  empowered  to  act  as  a  board  of  equalization  by 
statute,  supra,  and  to  hear  objections  to  assessments,  there  is  a 
necessary  implied  power  that  they  decide  the  same  and  carry  the 
decision  into  effect.     (Territory  v.  Delinquent  Tax  List,  117.) 

4.  Same — Exemption — Railway  Bight  of  Way  —  Improvements — 
Situs  of  Rollivg-Stock — Railway  Co.  v.  Lesuer,  2  Ariz.  428, 
19  Pac.  157,  Followed.— The  exemption  of  a  right  of  way  belong- 
ing to  a  railroad  does  not  carry  with  it  the  exemption  of  improve- 
ments attached  thereto.  Railway  Co,  v.  Lesuer,  supra,  followed. 
This  case  also  determines  the  sit%i8  of  rolling-stock.  (Territory 
V.  Delinquent  Tax  List,  117.) 

6.  Same — ^Assessment — How  Made — Evidence — ^What  Assessed. — 
Where  the  statute  provides  that  assessments  shall  be  made  upon 
various  enumerated  items,  it  does  not  mean  that  the  value  of  each 
item  by  which  the  conclusion  is  reached  shall  appear  on  the  assess- 
ment-roll. It  means  that  they  shall  be  considered.  Where  it  ap- 
pears the  right  of  way  and  franchise  were  not  regarded  as  taxable, 
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the  record  shows  the  value  of  these  is  not  included.     (Territory 
T.  Delinquent  Tax  List,  117.) 

6.  Same — Penalties — Gross  Amount. — ^Penalties  and  percentages 
should  not  be  fixed  at  a  gross  amount  and  imposed  upon  the  tax 
upon  both  the  railway  and  lands.  (Territory  v.  Delinquent  Tax 
List,  117.) 

7.  Same — Unsurveyed  Lands. — ^Unsurveyed  lands  assessed  should  be 
excluded.     (Territory  ▼.  Delinquent  Tax  List,  117.) 

See  Appeal  and  Error,  45;  Courts,  4. 

STOCKHOLDEBS. 

Liability  for  unpaid  subscriptions.     See  Corporations,  1. 

SUBROGATION. 

Assignee  of  certificate  of  sale  subrogated  to  rights  of  mortgagee. 
See  Ejectment,  2. 

SUPEBINTENDENT  OF  TEBRITORLAL  PRISON. 
How  appointed.    See  Officers,  1. 

SUPBEME  COURT. 

No  power  to  make  rules.    See  Courts,  8. 

SUBETY. 

Withdrawal  of  one,  releases  all,  and  a  new  bond  must  be  given. 
(County  of  Cochise  ▼.  Bitter,  208.) 
See  Appeal  end  Error,  6. 

BUBVEYOB-GENEBAL. 

Beport  of,  upon  Mexican  grant  not  competent  evidence  for  any 
purpose.    See  Public  Lands,  2. 

TAXATION. 

1.  Taxation — ^Action  vor  the  Collection  or  Delinqvent  Taxes — 
Bev.  Stats.  Ariz.  1887,  Title  56,  Ch.  7,  Cited  and  Construed 
— Proceeding  in  Bem—Appeabances  General— Objection  Limi- 
ted to  Legality  or  Tax.— Proceedings  under  the  statute,  supra, 
to  collect  delinquent  taxes  are  proceedings  in  rem.  Any  party  ap- 
pearing does  so  voluntarily,  and  thereby  waives  all  objections  save 
as  to  the  legality  of  the  tax.  (Territory  v.  Delinquent  Tax  List, 
117.) 

2.  Taxation — Assessment — Valuation — Mortgage. — ^Beal  estate  is 
properly  assessed  for  its  full  value,  and  no  deduction  should  be 
made  by  reason  of  a  mortgage.  (Territory  v.  Delinquent  Tax  List, 
179.) 

8.  Same — Mortgage— Incident  or  Debt— Promissory  Note  Held  bt 
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TAXATION  (Continued). 

NoN-fiEsiDENT — Taxablk  Only  AT  PLACE  OF  RESIDENCE. — ^A  mort- 
gage has  no  existence  independent  of  the  debt  which  it  secures. 
Where  the  thing  sought  to  be  taxed  is  a  debt  due  from  a  resident 
to  a  non-residenty  and  evidenced  hj  a  promissoiy  note  such  tax  is 
void,  the  situs  of  the  note  for  the  purpose  of  taxation  being  the 
place  of  residence  of  the  owner.  (Territoiy  v.  Delinquent  Tax  losty 
179.) 

4.  Taxation — Collection  by  Suit — Special  Proceeding  in  Bem — 
Jurisdiction  of  Court  SpeculL.— The  collection  of  taxes  is  a  special 
proceeding  in  rem.  When  this  special  power  is  conferred  on  courts 
they  are  treated,  in  the  exercise  of  it,  as  courts  of  special  juris* 
diction.     (Territory  ▼.  Delinquent  Tax  List,  69.) 

5.  Taxation — Delinquent  Taxes — Jurisdiction  —  Special  Teric — 
Rev.  Stats.  Ariz.  1887,  Pars.  2685, 628,  Cited  and  Construed.— The 
Revenue  Act  (par.  2685,  supra),  provides  that  the  tax-collector  must 
publish,  with  the  delinquent  list,  a  notice  that  he  will  apply  to  the 
district  court  "at  the  next  ensuing  term  thereof*  for  judgmeffi 
and  order  of  sale  of  the  property  described,  and  also  give  notice 
"that  on  the  Monday  next  succeeding  the  day  fixed  by  law  f oi 
the  commencement  of  such  term"  such  property  will  be  sold.    Regn- 

'  lar  terms  of  the  district  court  commence  on  the  first  Monday  in 
July  of  each  year.  Paragraph  628,  supra,  provides  that  special 
tenns  of  the  district  court  may  be  held  "whenever  in  the  judgment 
of  the  presiding  judge  of  said  court  public  justice  demands  it,"  and 
that  notice  be  given  by  the  clerk  upon  the  order  of  the  judge  Dy 
publication.  The  proceeding  contemplated  by  the  revenue  law, 
being  special,  should  be  strictly  construed  and  every  material  pro- 
yision  of  the  statute  complied  with.  The  term  "fixed  by  law"  muse 
be  the  regular  term  of  court  as  fixed  by  statute.  Special  terms 
cannot  embrace  special  proceedings  requiring  fixedness  of  time. 
(Territory  v.  Delinquent  Tax  list,  69.) 

6.  Taxation — Property  within  Exclusive  Jurisdiction  of  United 
States — Cannot  be  Taxed  bt  Territories. — ^Property  situate 
wholly  -  within  boundaries  exclusively  within  the  jurisdiction  of  the 
legislative  power  of  the  United  States  cannot  be  taxed  by  the  ter- 
ritory within  which  it  may  be  situate.  (Territory  v.  Delinquent  Tax 
list,  302.) 

7.  Taxation — Propertt  within  Indian  Reservation. — ^A  railroad- 
track  and  the  right  of  way,  granted  by  the  government  with  the 
consent  of  the  Indians,  within  an  Indian  reservation,  not  expressly 
excluded  from  territorial  jurisdiction,  is  subject  to  taxation  by  the 
territory.     (Territory  v.  Delinquent  Tax  list,  302.) 

8.  Taxation — Excessive — Power  of  Court  Limited — ^Praud. — The 
district  court  has  no  power  to  rectify  excessive  taxation  except  in 
eases  of  fraud.    See  Statutory  Construction,  2. 

See  Statutory  Construction,  3,  4,  5,  6,  7. 
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TAXES. 

1.  Taxes — ^Interest. — Taxes  do  not  bear  interest  unless  imposed  by 
statute.     (Greer  v.  Eichards,  227.) 

TELEGBAM. 

Contents  of  parol  evidence,  and  proper  foundation  must  be  laid 
before  admissible.    See  Evidence,  1. 

TENDER. 

Not  required  in  an  action  to  declare  a  deed  a  mortgage.    See  Mort- 
gages, 1. 

TERM. 

Presumption  as  to  end  of.    Bee  Appeal  and  Error,  44. 

TITLE. 

1.  TiTLX — ^PoBGHASB  ov  OUTSTANDING  TiTLB — ESTOPPEL. — ^Purchase, 
by  one  in  possession  and  claiming  ownership,  of  another's  claim  of 
title,  does  not  admit  title  in  the  grantor,  and  such  purchaser  is  not 
estopped  thereby  to  deny  the  validity  of  the  claim  thus  purchased. 
Compare  Anderson  v.  Thompson  et  <U,,  ante,  p.  62,  20  Pim.  803. 
(Singer  Mfg.  Co.  v.  Tillman,  122.) 
False  representations  as  to.  See  Fraud,  1. 
Prima  facie,  what  constitutes.    See  Mines  and  Mining,  2. 

TOWNSITES.    See  Public  Lands,  8. 

TRANSCRIPT  OF  EVIDENCE.    See  Appeal  and  Error,  23. 

TRESPASS.     See  Irrigation,  2. 

TRIAL. 

1.  Trial — Continuance — Counter-Affidavits. — Counter-affidavits  to 
those  in  support  of  an  application  for  a  continuance  may  be  allowed. 
(Territory  v.  Shankland,  403.) 

2.  Trial— Exclusion  of  Witnesses. — The  exclusion  of  witnesses  is 
solely  a  matter  of  discretion.     (Territory  v.  Dooley,  60.) 

Denial  of  motion  for  new  trial,  conclusion  of.     See  Appeal  and 

Error,  51. 
See  Appeal  and  Error,  32. 

TRUSTEE.    See  Criminal  Law,  6;  Principal  and  Agent,  2. 

UNITED  STATES  SUPREME  COURT. 

Decisions  binding  on  territorial  courts.    See  Courts,  4. 
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VALUATION.    See  Taiation,  2. 

YABIANCE.    See  Pleading,  6. 

VENDOR. 

Bemedies  of.     See  Salee,  1. 

VENUE. 

1.  Venue — Change  of — Disckbtionart — ^Bev,  Stats.  Ariz.  1887,  Par-  | 

1568,  Penal  Code,  Citei>— Appeal  and  Error — Bsview — ^Abuse  of  j 

Discretion. — A  motion  for  a  change  of  venue  Ib  addressed  to  the  i 

discretion  of  the  trial  judge.    Paragraph  1568,  tupra,  cited.    It  is  i 

competent  for  this  court  to  look  into  the  whole  case,  upon  review  of 
such  motion,  based  upon  the  ground  that  the  applicant  cannot  have 
a  fair  and  impartial  trial,  to  determine  whether  the  exercise 
of  discretion  was  wrongful  and  to  the  prejudice  of  the  defendant, 
and  when  it  appears  that  the  evidence  leaves  no  doubt  as  to  the  legal 
guilt  of  the  defendant,  and  the  defendant  did  not  exhaust  his  per- 
emptory challenges  before  he  accepted  the  jury,  though  ordinarily 
the  showing  made  for  the  change  would  have  required  a  reversal  for 
abuse  of  discretion  in  its  refusal,  the  judgmrat  will  be  affirmed. 
(Territory  v.  Shankland,  403.) 

VERACITY. 

Character,  general  reputation  of  witness  in  neighborhood  of  his 
residence  for  truth  and  veracity,  all  that  may  be  proved.  See 
Criminal  Law,  12. 

VERDICT. 

1.   Verdict. — The  verdict  of  a  jury  in  an  equity  case  is  not  advisory, 
the  judgment  of  the  court  must  follow  it,  or  the  judge  must  set  it 
aside  as  erroneous  and  order  a  new  trial.     (Rees  v.  Rhodes^  235.) 
See  Appeal  and  Error,  24,  71;  Criminal  Law,  8,  9. 

WAIVER  OF  ERRORS. 

1.   Waiver  of  Errors. — Error  in  refusing  to  give  an  instruction,  whicA 
was  made  one  ground  for  motion  for  new  trial  is  waived  by  failure 
to  include  it  in  record.    Even  if  in  record,  it  is  waived  if  not  com- 
plained of  in  brief.     (Albuquerque  Nat.  Bank  v.  Stewart,  293.) 
See  Appeal  and  Error,  4^  5,  28,  29,  63,  65;  Criminal  Law,  10; 
Pleading,  7. 

WATER  AND  WATER  RIGHTS.    See  Irrigation,  1,  3. 

WITNESSES. 

1.   Witnesses — Credibility. — The  testimony  of  a,  witness  who  disputes 
his  own  record,  made  long  before  and  at  the  time  the  acts  recited 
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WITNESSES  (Ck)ntmned). 

therem  were  r^orted  as  done,  to  aiscredit  a  title  based  lliereon, 
should  be  disregarded  as  unworthy  of  belief.  (Jantzon  ▼•  The 
Arizona  Copper  Coi  6.) 

8.    WiTNESSXS  —  ImPEAOHMENT  —  OONTRADICnON      UPON      ImHATIBIAL 

MATTKft— Bbv.  Stats.  1887,  Sio.  2055,  Criminal  Code,  Cited.— 
Where  the  prosecuting  witness  made  af^davit  of  poverty  under 
statute,  mprn,  sueh  affidavit,  not  being  material  to  the  issue,  was 
inadmissible.  A  witness  can  be  contradicted  only  upon  ft  matter 
material  to  the  issue.     (Territory  ▼•  Clanton,  1.) 

8.  Witnesses— Parties— -Competent.— Where  a  party  is  upon  the 
stand  as  any  other  witness,  he  is  competent  to  testify  upon  all  mat- 
ters material  to  the  issues.     (Johnston  ▼.  Morrison,  109.) 

Exclusion  of,  discretionary  with  court.    See  Trial,  2*. 

Impeaching.    See  Larceny,  1* 

Bee  Criminal  Law,  8. 

WBIT  OF  ASSISTANCE.    See  Mortgagee,  5. 

WBONGFUL  DIVEESION. 

Defenses;  tenancy  or  license  no  defense,  where  terminated  by  de- 
fendant's wrongful  acts.    See  Irrigation,  6. 
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